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Before an injury becomes a legal dispute, the injury must be named, a party
must be blamed, and a right against that injury must be claimed. What motivates
people to do these things and use legal institutions to seek redress? I provide a par-
tial answer to this question, using a unique dataset to identify the effect that the
salience of a tax—that is, its psychological prominence—has on whether a taxpayer
will use legal means to lighten the tax’s burden. I term this effect its “legal sali-
ence.” I find that reducing property tax salience makes homeowners less likely to
appeal their property-value assessments, making it more likely that homeowners
will remain overassessed and overtaxed. These overtaxed homeowners never per-
ceive—are never able to “‘name”—their injury and consequently never obtain the
relief to which they might be entitled. Moreover, I show that the selective use of ap-
peals caused by legal salience shifts the tax burden to racial minorities, immi-
grants, and working families with children. Scholars and lawmakers operate as if
only substantive law drives the distribution of a tax burden. But I show that legal
salience is one of a number of factors that also affects the tax distribution by
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motivating only certain individuals to seek tax relief, and I argue that tax laws
should be evaluated after taking into account the effects of legal salience.
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INTRODUCTION

Before an injury becomes a legal dispute, the injury must be
named, a party must be blamed, and a right against that injury
must be claimed.! Recognizing the importance of these three

1 See William L.F. Felstiner, Richard L. Abel, and Austin Sarat, The Emergence
and Transformation of Disputes: Naming, Blaming, Claiming . .., 15 L & Society Rev
631, 635—-36 (1980-81).
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steps turns one’s attention from how legal institutions adjudi-
cate disputes to what motivates injured parties to seek redress
in the first place. For example, if taxpayers are erroneously
overtaxed, how do they know it, and what do they do about it?
What causes someone who is overtaxed to seek relief? Is it the
ready availability of a tax advisor? Is it an abundance of time to
devote to what could be a lengthy or complicated legal process?
These sorts of factors will affect the ultimate distribution of the
tax burden by motivating some people, but not others, to seek
tax relief. These factors are arbitrary from the perspective of the
law and untethered from any normative theory of taxation, and
so their influences on tax distribution appear unjustified. More-
over, tax authorities and lawmakers typically cannot observe
how these factors are distributed among taxpayers, and so the
effects of those factors are neglected altogether.

Governments can tax only what they can observe or meas-
ure, such as income, property value, and the sale of goods or ser-
vices. This limitation is unfortunate because a taxpayer’s ability
to pay is both unobservable and generally regarded by tax schol-
ars as the appropriate basis for determining one’s proper share
of the tax burden.2 Recent legal scholarship has proposed crea-
tive ways that tax policy can take into account unobservable yet
normatively relevant taxpayer characteristics.3 What has gone

2 See, for example, Noél B. Cunningham and Deborah H. Schenk, The Case for a
Capital Gains Preference, 48 Tax L Rev 319, 364 (1993) (“Most commentators believe
that the [tax] base should reflect relative ability to pay.”). Income, however, is an imper-
fect proxy for ability to pay. See David A. Weisbach, Toward a New Approach to Disabil-
ity Law, 2009 U Chi Legal F 47, 74-77 (discussing the problem of individuals with a high
ability to pay mimicking individuals with a low ability to pay through manipulation of
work effort). Some argue that conditioning local-tax liability on income has limited redis-
tributive benefits and negative efficiency effects arising from the taxpayers’ ability to
relocate, and that local governments should rely on benefits taxes and leave ability-to-
pay taxes to higher levels of government. See, for example, Wallace E. Oates, Fiscal Fed-
eralism 131-45 (Harcourt 1972); George F. Break, Financing Government in a Federal
System 252-55 (Brookings 1980); Daniel L. Rubinfeld, Tax Assignment and Revenue
Sharing in the United States, in Charles E. McLure Jr, ed, Tax Assignment in Federal
Countries 205, 212—16 (Australian National 1983). But see Timothy J. Goodspeed, A Re-
examination of the Use of Ability to Pay by Local Governments, 38 J Pub Econ 319, 339—
40 (1989) (arguing that welfare losses from migration are small and that redistribution
is possible).

3 See, for example, Alex Raskolnikov, Revealing Choices: Using Taxpayer Choice to
Target Tax Enforcement, 109 Colum L Rev 689, 712-14 (2009) (proposing the use of
menus of choices that will cause taxpayers to reveal information about themselves that
can be used to improve tax compliance); Lee Anne Fennell, Willpower Taxes, 99
Georgetown L J 1371, 1420-22 (2011) (arguing that menus can be used to help improve
taxpayer self-control). The related idea that contractual default terms can be set so that
parties opting out reveal information about themselves has been articulated by Professors
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largely unnoticed, however, is that tax systems already unwit-
tingly make taxes dependent on unobservable taxpayer charac-
teristics by providing for tax-mitigating procedures that favor
some taxpayers over others because of those characteristics. For
example, if the procedures available for reducing tax burdens
are more accessible to better-educated taxpayers, then the tax
system will tend to reward education, independent of any tax
credits or other benefits that the substantive law itself might
provide. In this Article, I find that the salience of a tax is an im-
portant factor motivating the use of administrative procedures
to reduce the tax’s burden.

The salience of a tax generally refers to the effect of its visi-
bility or prominence on taxpayer decisions.* This visibility or
prominence can be manipulated by altering the way that the tax
1s presented or paid. For example, the act of writing a large
check to the government coupled with the filing of a tax return

Ian Ayres and Robert Gertner. See Ian Ayres and Robert Gertner, Filling Gaps in In-
complete Contracts: An Economic Theory of Default Rules, 99 Yale L J 87, 97 (1989). Pro-
fessor Bradley Karkkainen has made similar arguments in the administrative-law con-
text. See Bradley C. Karkkainen, Adaptive Ecosystem Management and Regulatory
Penalty Defaults: Toward a Bounded Pragmatism, 87 Minn L Rev 943, 966-70 (2003)
(describing the value of penalty defaults in a regulatory context). This literature exploits
results from economics, in which this approach to overcoming information asymmetries
goes under the name of “screening.” The economics literature has long recognized that
the self-selection of individuals into certain social programs, on the basis of unobservable
characteristics, can “tag” those individuals in an informative way that can be used to
make redistributive policies more efficient. See generally, for example, George A. Aker-
lof, The Economics of “Tagging” as Applied to the Optimal Income Tax, Welfare Pro-
grams, and Manpower Planning, 68 Am Econ Rev 8 (1978). Professor David Weisbach
has noted that the optimal-tax literature views optimal taxation as fundamentally a
screening problem. See Weisbach, 2009 U Chi Legal F at 74 (cited in note 2). See also
Jeff Strnad, The Progressivity Puzzle: The Key Role of Personal Attributes ¥*6-16 (Stan-
ford Law School John M. Olin Program in Law and Economics Working Paper No 293,
Aug 2004), online at http:/papers.ssrn.com/sol3/papers.cfm?abstract_1d=10289 (visited
Nov 3, 2014) (providing examples of various information-based taxation models).

4 See Deborah H. Schenk, Exploiting the Salience Bias in Designing Taxes, 28 Yale
J Reg 253, 262 (2011) (“With respect to taxation, salience is used to describe the degree
to which a tax or a tax provision is visible or prominent to the public.”). I adopt this defi-
nition because of its specificity about the reason why the decision weight of a tax may
vary. For a broader definition, see David Gamage and Darien Shanske, Three Essays on
Tax Salience: Market Salience and Political Salience, 65 Tax L Rev 19, 23 (2011) (“As we
use the term, ‘tax salience’ refers to the extent to which taxpayers account for the costs
imposed by taxation when the taxpayers make decisions or judgments.”). This latter def-
inition roughly describes what Professors Xavier Gabaix and David Laibson refer to as a
“shrouded attribute.” Xavier Gabaix and David Laibson, Shrouded Attributes, Consumer
Myopia, and Information Suppression in Competitive Markets, 121 Q J Econ 505, 512
(2006) (“[S]hrouded attributes are not taken into consideration by some potential
customers.”).
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makes a tax more salient than if it were collected in smaller in-
crements throughout the year by withholding it from wages.
Professor Milton Friedman famously regretted his role in intro-
ducing income-tax withholding, believing that it reduced the sa-
lience of the income tax, which thereby reduced individuals’ re-
sistance to the tax and, in turn, facilitated the growth of
government.> The effect of tax salience on economic decisions
(such as how much to buy, invest, or work) has been referred to
as its “market salience,” and the effect on political decisions
(such as whether to oppose the tax through voting, lobbying, and
so forth) is called its “political salience.”¢ In this Article, I pro-
vide empirical evidence of the effect of tax salience on the deci-
sion to use the legal system, which I term “legal salience.”

Specifically, I find that reducing property tax salience
makes homeowners less likely to appeal their property-value as-
sessments, which makes it more likely that those homeowners
will remain overassessed and overtaxed.” These overtaxed
homeowners never perceive their injury and consequently never
seek the legal relief to which they might be entitled. I also find
that property taxes are less salient for recent homeowners with
higher-priced mortgages, who are more likely to be racial minor-
ities, immigrants, and working families with children.s Lower
legal salience means that this population bears a disproportion-
ate share of the property tax burden.

I examine the effect of property tax salience in New York
City using a unique dataset created for this analysis. Construct-
ing this dataset, which involved merging data from five different
sources and collecting nearly two million individual property tax
bills, allowed me to analyze the behavior of individual taxpayers
over time and thereby control for many factors that would oth-
erwise confound attempts to identify the effect of tax salience.
These tax bills provide information about how the presentation
and collection of the property tax varies across property owners
and over time. Some owners receive a bill and remit their prop-
erty tax payments directly to the city while others pay their tax-
es through an escrow account as part of their monthly mortgage

5 See Milton Friedman and Rose D. Friedman, Two Lucky People: Memoirs 123
(Chicago 1998).

6  Gamage and Shanske, 65 Tax L Rev at 20 (cited in note 4). Sometimes “market
salience” is referred to as “economic salience.” Id. I choose the first convention because I
construe the term “economic” to include nonmarket behavior.

7 See Part I1.D.

8  See Part IL.D.1.
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payments. Homeowners using escrow never receive a bill from
the city and their tax payments are folded into a monthly pay-
ment that includes mortgage principal, interest, and insurance.
As a result, the property tax is less visible or prominent for
homeowners using escrow than for homeowners who pay the city
directly after receiving a bill. I show empirically that this differ-
ence in salience makes homeowners who use escrow accounts
less likely to appeal their tax assessments.?

This Article makes two contributions. First, I theorize that
individuals might respond to lower tax salience by decreasing
their use of administrative remedies, and I provide empirical ev-
idence that they do respond in this way. Prior tax-salience
scholarship, in contrast, has focused almost exclusively on mar-
ket and political responses to tax salience.? I find large and sta-
tistically significant positive effects of tax salience on the likeli-
hood of using the property-assessment appeals process.
Increasing the salience of a property tax has the same effect on
filing an appeal as increasing the benefits from a successful ap-
peal by $7,000.1* T also embed my empirical analysis of tax sali-
ence within a simple economic model of the decision to seek ad-
ministrative relief, which enhances the credibility of my findings
and illustrates how organizing empirical analysis around a
model of the individual’s decision process makes it easier to in-
terpret the results and inform policy recommendations.'2 T hope

9  See Part I1.D.2.

10 Some scholarship doesn’t fit snugly into these two categories. See, for example,
Jacob Goldin and Yair Listokin, Tax Expenditure Salience *3-5 (Seventh Annual Confer-
ence on Empirical Legal Studies Paper, July 2012), online at http://papers.ssrn.com/sol3/
papers.cfm?abstract_1id=2097836 (visited Nov 3, 2014) (reporting evidence on the salience
of the charitable deduction and the home-mortgage-interest deduction); Brian Galle,
Federal Fairness to State Taxpayers: Irrationality, Unfunded Mandates, and the “SALT”
Deduction, 106 Mich L Rev 805, 824-30 (2008) (noting that tax salience may affect relo-
cation decisions); Sebastien Bradley, Property Tax Salience and Payment Delinquency
*3—-5 (unpublished manuscript, Aug 2013), online at http:/faculty.lebow.drexel.edu/
BradleyS/Prop_tax_delinquency_draft.pdf (visited Nov 3, 2014) (reporting evidence that
reduced property tax salience increases the likelihood of late payments, underpayments,
and interest penalties).

11 For the computation of this number, see the discussion of coefficient magnitudes
accompanying note 112.

12 By specifying a model before looking at the data, I both motivate and discipline
the empirical analysis. The model motivates the analysis by suggesting which variables
are relevant to the decision and facilitating the interpretation of the empirical results.
Specifying which variables are relevant in the decision to seek administrative relief also
constrains the empirical analysis in a desirable way. Without specifying a theoretical
foundation for the selection of variables and the way that they affect the appeals deci-
sion, the temptation can be great for researchers to experiment with many combinations
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that the framework presented here will be useful to scholars ex-
amining the effect of legal salience in other contexts.

Second, I report how legal salience is correlated with other
taxpayer characteristics. The central problem—and opportuni-
ty—posed by legal-salience heterogeneity is the effect that it has
on the distribution of the tax burden by shifting tax liability
from taxpayers for whom the tax is more salient (“high-salience
taxpayers”) to those for whom the tax is less salient (“low-
salience taxpayers”) as high-salience taxpayers make greater
use of tax-reducing procedures.!®* Because its importance has not
generally been appreciated, the impact of salience on the distri-
bution of the tax burden is presumably unintended, and it may
be at cross-purposes with the goals of the tax system. Armed
with an accurate understanding of what motivates people to
seek administrative remedies, we can design administrative
procedures to further tax-policy goals rather than undermine
them.

Most scholarship has given the issue of tax-salience hetero-
geneity short shrift, largely because of data limitations in identi-
fying how tax salience varies.!* It is rare to be able to match in-
formation on individual taxpayers with how salient a tax is for
those taxpayers. Using regression analysis and a unique da-
taset, which I constructed for this purpose, I am able to report
evidence of legal salience and how it correlates with other indi-
vidual taxpayer characteristics. Mortgage escrow is the cause of
reduced legal salience in the context that I discuss. Because es-
crow reduces legal salience for mortgagors, and low-salience
taxpayers are more likely to remain overassessed, I find that, as
a practical matter, New York City’s assessment-appeals process
likely results in heavier property tax burdens for homeowners
who use mortgage escrow. Mortgage escrow has historically been
required by mortgage lenders for homeowners who borrow more
than 80 percent of the purchase price of their homes, and it was
recently mandated by federal regulations for individuals receiv-
ing loans with an interest rate at least 1.5 percentage points

of variables in order to find statistically significant effects, potentially leading to spuri-
ous findings.

13 The shift occurs through anticipatory rate increases under New York City’s
property tax, and through more indirect measures under other regimes. See Part I11.A.3.
See also note 134 and accompanying text.

14 For an example of scholarship that does address this issue, see Jacob Goldin and
Tatiana Homonoff, Smoke Gets in Your Eyes: Cigarette Tax Salience and Regressivity, 5
Am Econ J: Econ Pol 302, 331-33 (2013). See also note 50 and accompanying text.
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greater than the average prime lending rate.’» Homeowners using
mortgage escrow tend to be racial minorities, immigrants, and
working families with children.1 The causes and consequences of
legal-salience heterogeneity vary across contexts, so I cannot
make a universal claim about the distributional effects of legal-
salience heterogeneity. Nevertheless, my results clearly show
that legal-salience heterogeneity has real and unintended effects
on tax distribution and should be considered by tax agencies in
structuring administrative rules and procedures.

The case of New York City’s property tax also illustrates
concerns common to any enforcement regime relying on individ-
ual reporting. Taxpayers will tend to report overassessments on-
ly when the tax savings from doing so will outweigh the costs to
them of appealing. This means that the use of the appeals pro-
cess 1s likely to vary across people because of variables that, alt-
hough arbitrary from the perspective of the law, affect those
perceived costs and benefits. These variables include a taxpay-
er’s awareness of the appeals system, her ability to argue her
case before the appeals tribunal or hire expert counsel, and the

15 See notes 45-47 and accompanying text.

16 A system in which the use of potentially tax-reducing administrative procedures
is motivated by factors unrelated to the underlying merits of the case can introduce hori-
zontal and vertical inequities. For evidence of variation in property tax burdens across
income groups and property values, see G. Stacy Sirmans, Dean H. Gatzlaff, and David
A. Macpherson, Horizontal and Vertical Inequity in Real Property Taxation, 16 J Real
Est Literature 167, 177 (2008) (summarizing literature finding that horizontal inequity
arises “from unequal knowledge of market participants, unequal negotiating skills of
buyers and sellers, and actions by officials to limit property tax increases”); Marcus T.
Allen and William H. Dare, Identifying Determinants of Horizontal Property Tax Inequity:
Evidence from Florida, 24 J Real Est Rsrch 153, 159 (2002) (finding that property as-
sessment is more difficult in neighborhoods with a higher percentage of minority resi-
dents); Kenneth K. Baar, Property Tax Assessment Discrimination against Low-Income
Neighborhoods, 13 Urban L 333, 338-47 (1981) (describing widespread assessment dis-
crimination); Keith R. Thlanfeldt, Property Tax Incidence on Owner-Occupied Housing:
Evidence from the Annual Housing Survey, 35 Natl Tax J 89, 95 (1982) (concluding that
income and tax elasticities are not homogeneous across income classes); Daniel P.
McMillen and Rachel N. Weber, Thin Markets and Property Tax Inequities: A Multino-
mial Logit Approach, 61 Natl Tax J 653, 664—68 (2008) (reporting evidence that sales
frequency positively affects uniformity of assessment ratios). In the case of the property
tax, horizontal inequities are differential rates of taxation for properties identical in all
relevant dimensions and vertical inequities are “inappropriate” patterns of tax differen-
tiation among dissimilar properties. For general definitions of these terms, see Louis
Kaplow, Horizontal Equity: Measures in Search of a Principle, 42 Natl Tax J 139, 140
(1989) (noting that horizontal equity requires “equal treatment of equals” and vertical
equity requires “an appropriate pattern of differentiation ... among people who are not
equals”); Richard A. Musgrave, Horizontal Equity, Once More, 43 Natl Tax J 113, 113
(1990).
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cost of pursuing an appeal. I report evidence that mortgage es-
crow makes property owners less likely to appeal and therefore
more likely to bear a heavier tax burden than they would if they
did not use escrow. The use of mortgage escrow is a totally arbi-
trary determinant of property tax liability.

The question of how salience affects the use of administra-
tive remedies in tax law provides an entry point into a broader
set of policy questions. Specifically, one can apply the lessons
from my study to understand how idiosyncratic differences
among individuals affect their use of administrative procedures
and, consequently, the de facto allocation of social benefits and
burdens. For example, in the federal income tax context, taxpay-
ers may appeal determinations of tax deficiencies or proposed
adjustments to a tax return, seek relief from joint and several
Liability between married taxpayers, challenge the imposition of
tax liens, amend a prior year’s return, enter a voluntary compli-
ance program, or settle an outstanding tax liability for less than
its face amount. Claiming any of a variety of refundable tax
credits, such as the earned income tax credit, the child tax credit,
the American Opportunity Credit, or the 2007 economic-
stimulus payment, requires filing a federal income-tax return,
which many households do not do. But tax is just the tip of the
regulatory iceberg, and I suggest a select few topics of potential
research interest to scholars in other fields in Part III.B.

The remainder of this Article is structured as follows. Part I
introduces the concept of legal salience and discusses the causes
and consequences of legal-salience heterogeneity. Part II pre-
sents an empirical study of legal salience that examines its ef-
fect on property tax appeals in New York City. I begin the Part
by describing the institutional context in which appeals are
made. I then present a theoretical framework of the decision to
seek administrative relief, the data-collection process, and the
results of the empirical analysis. I also report evidence that
those most affected by legal salience are more likely to be racial
minorities, immigrants, and working families with children.
Part III provides an illustrative analysis of how legal-salience
heterogeneity affects the distribution of the tax burden, which
helps to identify relevant considerations for evaluating the ef-
fects of legal salience in other administrative contexts. I identify
some of these contexts before concluding.
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I. LEGAL-SALIENCE AND TAXPAYER HETEROGENEITY

When the government burdens an activity by subjecting it
to a tax or regulation, there are at least three ways that people
respond: by doing less of the activity, by lobbying elected offi-
cials to change the law (or replacing those officials with others
more sympathetic to their plight), or by using whatever legal
means are available to reduce the weight of that burden. The
burgeoning literature on tax salience has explored how the visi-
bility or prominence of a tax affects the first two categories of re-
sponses—that is, the tax’s market salience and the tax’s political
salience. In Part I.A, I summarize this literature and introduce
legal salience as a third category of tax-salience responses. The
salience of a tax or regulation may not be the same for all peo-
ple. Although this differentiation has been acknowledged, most
scholarship on tax salience has implicitly assumed that taxes ei-
ther are salient or are not salient, without attending to the po-
tential implications of tax-salience heterogeneity across taxpay-
ers. In Part 1.B, I describe some of the causes and consequences
of tax-salience heterogeneity. This discussion frames the empiri-
cal study of property tax appeals in Part II, in which I identify
the specific cause and consequences of salience effects in that
context.

A. Three Categories of Tax-Salience Effects

The notion that taxpayers respond differently to taxes de-
pending on how salient those taxes are to them has inspired a
growing body of scholarship in economics and law. In the market
context, because less salient taxes induce smaller behavioral re-
sponses than more salient taxes, salience affects both the ineffi-
ciencies created by a tax and who bears its economic burden.!” In
the political arena, tax salience influences the choice of tax in-
struments and tax rates by elected officials. Empirical research
in economics has identified these effects. Legal scholarship has
observed these findings, demarcated the concept of tax salience

17 See Raj Chetty, The Simple Economics of Salience and Taxation *3 (National
Bureau of Economic Research Working Paper No 15246, Aug 2009), online at
http://www.nber.org/papers/w15246 (visited Nov 3, 2014) (finding that the incidence of a
tax depends on its statutory incidence and that a tax can create deadweight loss even if
it induces no change in demand); Jacob Goldin, Optimal Tax Salience *9-14 (un-
published manuscript, Jan 2014), online at http://papers.ssrn.com/sol3/papers.cfm
?abstract_1id=2009108 (visited Nov 3, 2014) (exploring the optimal mix of high- and low-
salience taxes).
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into the categories of market salience and political salience, and
explored the normative implications of these two kinds of sali-
ence.'’8 However, none of this scholarship has examined how tax
salience affects the decision to make a legal claim.

1. Market salience.

The market salience of a tax refers to the effect of its visibil-
ity or prominence on consumers’ market decisions, such as
whether to buy a particular good, invest in a particular asset, or
accept a particular job. Researchers have taken one of two ap-
proaches to identifying the effect of salience. The first is to directly
manipulate features of the tax that are presumed to affect its
visibility or prominence.’® For example, one might increase the
salience of a sales tax that is imposed at checkout by labeling
items on store shelves with the tax-inclusive price, or by divid-
ing the tax-inclusive price into its constituent parts and high-
lighting the tax component by underlining it or presenting it in
bold. This approach assumes that manipulating how a tax is
presented affects salience alone, but not any other characteris-
tics that are relevant to the purchasing decision. Under the sec-
ond approach, salience effects are inferred when a tax has a dif-
ferent effect on behavior than some other, economically
equivalent, component of the price. For example, if consumers’
demand for an item responds less to an increase in its price at-
tributable to a change in the sales tax than to an economically
equivalent increase in its pretax price, then one might infer that
the sales tax was less salient. This interpretation has certain
problems because other factors, such as an aversion to price
complexity or distaste for taxes in general, could explain why
“partitioning” a price into a tax and nontax component could af-
fect the demand for a good.20

Although work remains to be done to distinguish the effects
of salience from other effects of price presentation, there is a
growing body of empirical research documenting what appear to
be significant tax-salience effects. In a widely cited study,

18  See, for example, Schenk, 28 Yale J Reg at 297-310 (cited in note 4); Gamage
and Shanske, 65 Tax L Rev at 60-98 (cited in note 4).

19 See Schenk, 28 Yale J Reg at 272—73 (cited in note 4).

20 See Andrew T. Hayashi, Brent K. Nakamura, and David Gamage, Experimental
Evidence of Tax Salience and the Labor-Leisure Decision: Anchoring, Tax Aversion, or
Complexity?, 41 Pub Fin Rev 203, 206-07 (2013) (finding that partitioned-pricing effects
result from cognitive limitations).
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Professor Raj Chetty, Professor Kory Kroft, and Adam Looney
report evidence that consumers are less likely to purchase cer-
tain items when the prices posted alongside those items are in-
clusive of sales tax, compared with when only the pretax price is
posted, even if consumers know the amount of sales tax that will
be imposed at checkout.2t They also find that consumer demand
1s more responsive to increases in the rate of an excise tax,
which is reflected in the posted purchase price, than to an in-
crease in the rate of a sales tax, which is imposed at the register.2?
In another oft-cited paper, Professor Amy Finkelstein re-
ports evidence that tolls have a smaller effect on highway driving
when they are paid by automatic electronic billing (E-ZPass col-
lection) than when they are paid in cash, presumably because
not having to produce a cash payment makes the toll less sali-
ent.2s KEvidence of market-salience effects has also been reported
for automobile-purchasing decisions, which do not properly ac-
count for the effects of taxes on personal property or tax credits
provided for automobile purchases,?* and labor supply decisions,
which are affected by whether the worker is subject to a wage
tax or an economically equivalent consumption tax.2> Personal-
property taxes, tax credits, and consumption taxes are imposed
after the relevant economic decisions are made and are, for this
reason, less salient at the time of those decisions and therefore
less likely to be fully incorporated into the cost-benefit calculus.

2. Political salience.

The political salience of a tax refers to the effect of its visi-
bility or prominence on political decisions.26 The interaction be-
tween political salience in the minds of voters and in the minds

21 See Raj Chetty, Adam Looney, and Kory Kroft, Salience and Taxation: Theory
and Evidence, 99 Am Econ Rev 1145, 1165-66 (2009).

22 See id at 1160-64.

23 See Amy Finkelstein, E-ZTax: Tax Salience and Tax Rates, 124 Q J Econ 969,
980-83 (2009).

24 See Richard L. Ott and David M. Andrus, The Effect of Personal Property Taxes on
Consumer Vehicle-Purchasing Decisions: A Partitioned Price/Mental Accounting Theory
Analysis, 28 Pub Fin Rev 134, 144-48 (2000); Kelly Sims Gallagher and Erich Muehleg-
ger, Giving Green to Get Green? Incentives and Consumer Adoption of Hybrid Vehicle
Technology, 61 J Envir Econ & Mgmt 1, 9-11 (2011).

25 See Tomer Blumkin, Bradley J. Ruffle, and Yosef Ganun, Are Income and Con-
sumption Taxes Ever Really Equivalent? Evidence from a Real-Effort Experiment with
Real Goods, 56 Eur Econ Rev 1200, 1206-07 (2012) (finding a significantly greater effect
from an income tax on labor supply than an economically equivalent consumption tax).

26 See Gamage and Shanske, 65 Tax L Rev at 20 (cited in note 4).
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of politicians, the degree to which the latter depends on the for-
mer, and how the two generate observable political outcomes is
complicated and largely the basis of conjecture. However, there
1s some suggestive evidence and good intuition that tax policy
reflects political-salience effects.2’

In her study of the effects of highway tolls, Finkelstein
found that politicians set higher highway toll rates when those
tolls are collected electronically than when they are collected by
cash payment.2s Finkelstein also reports that tolls are less likely
to increase during election years when tolls are collected by cash
than when they are collected electronically, which suggests that
the political costs of raising tolls may be reduced when those
tolls are less salient.?? Professors Marika Cabral and Caroline
Hoxby studied whether the salience of the property tax affects
two political outcomes: the existence of state-level statutory lim-
1tations on property taxes and overall property tax rates.’ They
estimate that greater use of mortgage escrow, which reduces the
salience of the property tax, is associated with higher property
tax rates and fewer state-level limits on property taxes.3! These
effects presumably result from reduced political opposition to
the property tax.s?

Recent legal scholarship has evaluated the propriety of us-
ing tax salience as an instrument for making tax policy more
equitable, efficient, and effective at raising revenue. Professor
Deborah Schenk argues that there are circumstances in which it
1s appropriate for the government to exploit the fact that certain
taxes have low political salience.?s For example, politically non-
salient taxes may generate less resistance from voters during
periods of general antitax sentiment, making salience a poten-
tially valuable policy instrument during times in which it is

27 Professors Aradhna Krishna and Joel Slemrod argue that, in many settings, the
tax system is designed to minimize the perceived tax burden, but that in some situations
the system serves to maximize the perceived burden on high-income families. See Ara-
dhna Krishna and Joel Slemrod, Behavioral Public Finance: Tax Design as Price Presen-
tation, 10 Intl Tax & Pub Fin 189, 189-90 (2003).

28  See Finkelstein, 124 Q J Econ at 1002-05 (cited in note 23).

29 See id at 1004-05.

30 See Marika Cabral and Caroline Hoxby, The Hated Property Tax: Salience, Tax
Rates, and Tax Revolts *35—-37 (National Bureau of Economic Research Working Paper
No 18514, Nov 2012), online at http:/www.nber.org/papers/w18514.pdf (visited Nov 3,
2014).

31 See id at *37-38.

32 See id at *22-27, 38-39.

33 See Schenk, 28 Yale J Reg at 297-310 (cited in note 4).
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difficult to raise revenue and the government is facing the pro-
spect of a fiscal crisis. Professors David Gamage and Darien
Shanske argue that categorical objections to reducing political
salience are misguided, contending that democratic values do
not necessitate using more politically salient taxes.3

3. Legal salience.

In many contexts taxpayers reacting to a tax economically,
by changing their consumption or investment decisions, or polit-
ically, by supporting elected officials whose fiscal policies reflect
the taxpayers’ preferences. There is a third context in which
taxpayers can take actions that affect their tax liability. Many
tax regimes, including those for federal and state income taxes
and local property taxes, are enforced by administrative agen-
cies that have processes for challenging, appealing, or otherwise
adjusting taxpayer liabilities after they have been initially as-
signed.? Such processes are often initiated by the taxpayers
themselves. As a result, the pattern of use for these processes re-
flects the idiosyncratic cost-benefit calculus of those taxpayers,
incorporating their own beliefs, preferences, and circumstances.
For a variety of psychological and economic reasons, some people
are more likely to use legal processes and institutions than oth-
ers. Such differences can result in disparate effects from even
facially nondiscriminatory procedures.

As I show in Part II, the visibility or prominence of a tax af-
fects the likelihood that taxpayers will use administrative reme-
dies to reduce its burden. This effect is the legal salience of the
tax. There is no necessary connection among the legal salience,
market salience, and political salience of a tax. In particular, a
tax that is salient for the purpose of market decisions may not
be salient for political or legal decisions. This is because taking a
political or legal action to mitigate the effect of a tax requires
more information and resources than taking a market action.
Consider the case of an excise tax. An excise tax is generally in-
corporated into the price of the good or service presented to the
consumer and, consequently, has high market salience. All that
the consumer needs to know to respond optimally to the tax is
reflected in the price of the good. It doesn’t matter what portion
of the price is attributable to the tax, what portion is attributable

34 See Gamage and Shanske, 65 Tax L Rev at 79-98 (cited in note 4).
35 See Part IL.A.1.
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to the seller’s costs, or what portion is attributable to the seller’s
profit. Put differently, a consumer’s market choices will general-
ly respond in the same manner to a fully salient tax increase
and an economically equivalent price increase that benefits the
seller. This will not be true of the taxpayer’s political or legal de-
cisions, because a tax that is embedded in the price of something
will not prompt a taxpayer to seek political or legal remedies un-
less the taxpayer has reason to know that the price incorporates
a tax.

This distinction is especially pertinent in the context in
which I study legal salience. In this study, I identify the effect of
property tax salience on the willingness of taxpayers to appeal
their property assessments. I adopt a causal identification strat-
egy based on evidence reported by Cabral and Hoxby, who report
survey results showing that property taxes are less salient for
homeowners whose property taxes are included in the monthly
mortgage payments that they make to their mortgage ser-
vicers.¢ Property taxes are more salient for homeowners who
pay the property tax directly to the taxing authority.?” This find-
ing has some intuitive appeal. Mortgagors typically make
monthly payments to their mortgage servicers that include es-
crow contributions for mortgage and homeowners’ insurance,
principal and interest, and property taxes. By lumping all of
these costs together into a single payment made to the mortgage
servicer rather than the ultimate recipients, escrow obscures the
components of the monthly payment and thereby reduces legal
salience.38 And the shock of large property tax bills is avoided by
disaggregating what would generally otherwise be quarterly,
semiannual, or annual property tax payments into smaller, month-
ly payments. My analysis examines the relationship between the

36 See Cabral and Hoxby, The Hated Property Tax at *23-27 (cited in note 30). The
first to speculate about the effect of mortgage escrow on tax salience was Professor Peter
Ordeshook. See Peter C. Ordeshook, Property Tax Consciousness, 34 Pub Choice 285,
288-90 (1979). Ordeshook surveyed 320 taxpayers and found no statistically significant
relationship between the taxpayers’ error in recalling their property tax liability and
whether they pay taxes out of escrow, after controlling for income and education. See id
at 286-90. However, his data limitations and comparatively rudimentary empirical
analysis caution against drawing strong conclusions from the study.

37 Homeowners with tax escrow report their taxes with greater error than those
without, although this error is unbiased. See Cabral and Hoxby, The Hated Property Tax
at ¥*29-30 (cited in note 30).

38 Although forthcoming regulations may require servicers to provide statements
indicating to borrowers the portion of their monthly payments that is allocated to each of
these costs, this has not been standard practice. See note 46.
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use of mortgage escrow as a cause of tax (non)salience and the
probability of filing an appeal, while controlling for other factors
affecting the appeals decision.

There have been only two empirical studies of the role of as-
sessment appeals on the distribution of the property tax burden.
These studies show that tax appeals are correlated with neigh-
borhood characteristics such as home values, the proportion of
residents who own their home, and the share of African Ameri-
can and Hispanic residents.?® Neither of these studies examines
the effect of property tax salience on assessment appeals. Although
any arbitrary factor driving the decision to use administrative
procedures merits scrutiny for its distributional consequences,
tax salience is a good place to start from a policy perspective be-
cause it is more easily manipulated by regulators than, for exam-
ple, the opportunity cost of taxpayers’ time or other individual-
specific factors that affect the appeals decision. If the mechanism
for manipulating legal salience is known by the tax authority,
then its effects can be monitored to ensure that distributional ob-
jectives are not undermined by the inequitable use of adminis-
trative procedures. If that mechanism is not known, then legal
salience may vary in an unpredictable way across taxpayers, af-
fecting the allocation of the tax burden. This variation is the topic
of the next Section.

B. Taxpayer Heterogeneity

Taxpayers differ in all sorts of ways. They vary in their
preferences for consumption, saving, and investment. They dif-
fer in their personalities, abilities, patience, and willpower. They
possess disparate beliefs about the past and their future pro-
spects, and they live in widely divergent circumstances. Such
differences provide information that society might like to use in
making tax policy, setting the terms of redistribution, and devis-
ing rules that collect revenue while minimizing inefficiencies

39 See generally Rachel N. Weber and Daniel P. McMillen, Ask and Ye Shall Re-
cetve? Predicting the Successful Appeal of Property Tax Assessments, 38 Pub Fin Rev 74
(2010); William M. Doerner and Keith R. Thlanfeldt, An Empirical Critique of the Property
Tax Appeals Process (unpublished manuscript, Jan 2012), online at http://artsci.wustl.edu/
~cre/ihlanfeldt_paper.pdf (visited Nov 3, 2014). Professors Weber and McMillen also report
evidence that a reduced likelihood of appeal is associated with higher frequencies of local
sales or a recent sale of the property itself, suggesting that a richer informational envi-
ronment could reduce the frequency of appeals by increasing assessor accuracy and
property owners’ knowledge of the local housing market. See Weber and McMillen, 38
Pub Fin Rev at 94.
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associated with behavioral distortions. Many of these taxpayer
differences are unobservable, however, and tax liability can typ-
ically be assigned only on the basis of observable or measurable
characteristics.

When unobservable characteristics differ among taxpayers
who are identical along the observable dimensions that the tax
law takes into account, inequities can arise.* For example, vari-
ation in the legal salience of the property tax across homeowners
can cause two properties, identical in every dimension specified
under the law, to be taxed at different rates if one homeowner
makes use of administrative procedures that reduce her tax
burden while the other does not. Recent scholarship has argued
that unobserved taxpayer heterogeneity presents opportunities
as well as challenges for tax policy. In some circumstances, tax-
payers can be induced to reveal information about themselves by
selecting from a menu of tax-policy options, and the options
themselves can be tailored to taxpayers who would choose them.
Whether such an approach is necessary, or if there are instead
more direct options for dealing with heterogeneity, depends on
the underlying causes of that heterogeneity. In this Section, I
describe some of the causes of legal-salience heterogeneity and
discuss their implications.

1. Causes of tax-salience heterogeneity.

The salience of a tax depends on (1) the characteristics of
taxpayers themselves, (2) the way that the government imposes
the tax, and (3) the interventions of private market actors. Con-
sequently, a tax may be more salient for certain taxpayers than
for others because the taxpayers have different characteristics
(such as educational attainment), because the tax is presented
differently by the government, or because market actors vary in
whether they take actions that heighten or diminish the promi-
nence of the tax. Understanding how these factors interact is es-
sential for identifying how legal salience affects the allocation of
the tax burden and what tools are available for changing it. In
what follows I refer to “tax-salience heterogeneity,” which is
simply variation in the visibility or prominence of a tax across
taxpayers for any of these reasons.

40 How inequitable one finds such results depends on how well the observable fac-
tors specified by law capture the characteristics that provide the normative basis for
taxation and what effects the unobservable characteristics have on the distribution of
the tax burden.
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To the limited extent that it has been discussed in the liter-
ature, tax-salience heterogeneity has generally been identified
with differences among taxpayers themselves. For example, Pro-
fessor Brian Galle identifies the opportunity cost of time, prefer-
ences for current consumption and saving, and the cognitive
ability required to calculate the effects of taxes on after-tax pric-
es as factors that vary across taxpayers and affect market sali-
ence.l These factors affect the cognitive costs and benefits of
taking taxes into account when making market decisions and
thereby affect the likelihood that taxes will affect behavior.
Some taxpayers ignore tax prices because it is rational to do so
(in light of the costs of performing the necessary calculations).
Other taxpayers neglect the effects of taxes because they are
unaware of those effects, not because they deliberately decide
not to compute them.# For these taxpayers, other factors, such
as the ability to pay for professional assistance in tax planning,
play important roles in determining tax salience.?

Differences in the way that a tax is imposed or collected can
also create tax-salience heterogeneity. For example, collecting
tolls for some highways electronically but collecting tolls for oth-
er highways in cash will make the toll less salient for drivers on
the first highway than for drivers on the second.# Collecting in-
come taxes by wage withholding from some taxpayers and not
from others could cause the income tax to be more salient for
those not subject to withholding. Requiring some homeowners to
pay their property taxes through escrow accounts makes the tax
less salient to them than to homeowners who pay their taxes di-
rectly to the local taxing authority. In July 2008, the Federal
Reserve Board (“the Board”) issued final regulations requiring
for the first time that lenders create escrow accounts on behalf
of borrowers with certain “higher-priced” (that is, riskier) loans

41 See Brian Galle, Hidden Taxes, 87 Wash U L Rev 59, 70-77 (2009). Galle notes
that if poorer people have higher discount rates, they may be more likely to pay the hid-
den tax as the value of saving what was spent on the tax will be less to them. Similarly,
if the calculations are easier for richer people to perform, or they have access to profes-
sional counsel who can advise them about tax costs, the tax may be regressive. See id at
100-04. Professor Jacob Nussim has argued that tax-exclusive pricing shifts the tax bur-
den from the more to the less psychologically biased. See Jacob Nussim, To Confuse and
Protect: Taxes and Consumer Protection, 1 Colum J Tax L 218, 244-47 (2010). See also
Gamage and Shanske, 65 Tax L Rev at 77 (cited in note 4) (identifying “general cognitive
ability” as affecting distribution of tax salience).

42 See Galle, 87 Wash U L Rev at 87-88 (cited in note 41).

43 See id at 104.

44 See Finkelstein, 124 Q J Econ at 980-83 (cited in note 23).
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that are secured by the borrowers’ principal residences.®s On
March 2, 2011, the Board published proposed rules that would,
among other things, lengthen the required escrow period from
one to five years (and establish an even longer period in certain
cases, such as when the borrower is delinquent or in default).4
These regulatory changes will likely lead to wider use of mort-
gage escrow.*7

Finally, tax-salience effects can be created through the deci-
sions of private market actors. Because tax salience affects mar-
ket choices, sellers of taxed goods have incentives to highlight
tax benefits (such as income tax credits and deductions) and
downplay tax costs (such as personal-property taxes) that are
associated with their products. The marketing activities of these
actors are driven by their own profit-maximization calculi, and
there will invariably be an element of selectivity in the popula-
tions that they target. This selectivity also can create tax-
salience heterogeneity.

2. Consequences of legal-salience heterogeneity.

The central problem—and opportunity—posed by legal-
salience heterogeneity is the effect that it has on the distribution
of the tax burden. Because its importance has not generally been
appreciated, its effects are unintended and may be at cross-
purposes with some of the tax system’s goals. Armed with an

45 “Higher-priced” loans are those with an annual percentage rate (APR) at least
1.5 percentage points greater than an estimate of the average prime lending rate; these
loans generally include so-called subprime and Alt-A loans. See 12 CFR § 226.35(a)(1).
These regulations amended Regulation Z, the implementing regulation for the Truth in
Lending Act, 15 USC § 1601 et seq, and were issued under the Board’s grant of rulemak-
ing authority under the Home Ownership and Equity Protection Act of 1994, Pub L. No
103-325, 108 Stat 2190. See Federal Reserve System, Truth in Lending, Proposed Rule,
76 Fed Reg 11598, 11598 (2011).

46 76 Fed Reg at 11599. The proposed rules would implement certain changes to the
Truth in Lending Act made by Title XIV of the Dodd-Frank Wall Street Reform and Con-
sumer Protection Act (Dodd-Frank), Pub L. No 111-203, 124 Stat 1376 (2010). See 76 Fed
Reg at 11598. Sections 1461 and 1462 of Dodd-Frank created the new § 129D of the
Truth in Lending Act, which generally codifies the Board’s 2008 regulations but also
added disclosure requirements, lengthened the required escrow period, and increased the
threshold APR for jumbo loans to become subject to mandatory escrow. Id.

47 Forcing homeowners to save a portion of their income each month for property
tax and insurance payments may make homeowners less likely to become delinquent on
these payments. There is evidence that large lump-sum payments can have severe li-
quidity effects on households that lead to mortgage default. See Nathan B. Anderson and
Jane K. Dokko, Liquidity Problems and Early Payment Default among Subprime Mort-
gages *4 (Finance and Economics Discussion Series 2011-09, Nov 2010), online at
http://www.federalreserve.gov/pubs/feds/2011/201109/201109pap.pdf (visited Nov 3, 2014).
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accurate understanding of what motivates people to seek admin-
istrative remedies, processes for seeking relief can be designed
to further—rather than undermine—those goals. For this study,
I was able to observe one cause of reduced legal salience: the use
of mortgage escrow. If the cause of salience can be directly ma-
nipulated, the remedy for salience heterogeneity is relatively
simple. When the causes are unobservable, designing a system
that harnesses those differences in a desirable way is more com-
plicated. However, recent legal scholarship has proposed crea-
tive ways that tax design and enforcement can take into account
unobservable but normatively relevant characteristics by en-
couraging taxpayers to sort themselves into alternative regimes.

Professor Alex Raskolnikov has argued that tax enforce-
ment can exploit differences among taxpayers in their motiva-
tions for tax compliance by presenting all taxpayers with a
choice between two different enforcement regimes, each of which
attracts a different sort of taxpayer according to those motiva-
tions. For example, a “compliance regime” characterized by a
progovernment presumption for resolving gray areas of the tax
law will be less desirable for aggressive taxpayers—whose tax
planning involves exploiting legal uncertainty—than for those
taxpayers who do not attempt to exploit this uncertainty. An al-
ternative “deterrence regime” may be more attractive to precise-
ly these aggressive taxpayers, even if it is characterized by high-
er penalties for tax avoidance. The incentives for compliance in
the two regimes can be tailored to have the greatest effects on
the sorts of taxpayers who elect to participate in those regimes.4s
Professor Lee Fennell has applied the same c