Applying Harold Koh’s Transnational Legal
Model to Current Human Rights Challenges

Michael Posnery

For four decades, Harold Koh has been a pivotal figure in the
evolving human rights movement. He has advanced scholarship
on human rights in the legal academy as a distinguished profes-
sor and dean of Yale Law School.! He has served in four admin-
istrations and in both the Justice and State Departments, work-
ing on human rights issues in the Obama administration as the
State Department’s legal adviser and in the Clinton administra-
tion as the assistant secretary of state for democracy, human
rights, and labor.2 He also has been a leading human rights
lawyer outside of government, litigating a wide range of high-
profile cases in U.S. and international courts.?

In each of these pursuits, Koh has demonstrated a remarka-
ble intellectual capacity and energy—a rare ability to marry
theory and practice. Other scholars might have come up with a
theory like his transnational legal process (with Koh’s engage-
translate-leverage framework).t Diplomats and foreign policy
types analyze the value of U.S. engagement with the Interna-
tional Criminal Court and the United Nations Human Rights
Council. Many lawyers and legal experts have commented on the
visa ban and subjects relating to national security, such as the
rules governing security detentions, interrogations, and drones.
But Koh does all three and merges these discussions with ease
and to the benefit of all.
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Central to all his engagements is a deeply held belief that
international law is real and that it reinforces smart policymak-
ing, both at home and abroad. He has observed that “[w]hat Jer-
emy Bentham once called ‘inter-national law’—the law between
and among sovereign nations—has evolved into a hybrid body of
international and domestic law developed by a large number of
public and private transnational actors.”s He sees this ever-evolv-
ing process as being shaped by various levels and branches of gov-
ernments, the media, nongovernmental organizations, intergov-
ernmental organizations, and engaged individuals.® Koh has
advanced this framework for a number of years, and he elabo-
rated on it in detail in his 2018 book, The Trump Administration
and International Law.”

The Trump administration—and especially the former presi-
dent—rejected Koh’s worldview entirely, asserting, in essence,
that international norms or laws should not bind U.S. govern-
ment conduct.® Under the banner of “America First,” President
Donald Trump held that the United States should act based solely
“on its perceived national interests, not international rules.” His
America First agenda seemed to rely almost exclusively on hard
power, leaving little room for multilateral diplomatic engagement
or the law to help solve pressing international problems.°

Since assuming office in January 2021, the Biden administra-
tion has made clear its intention to reverse ground and return to
a more rule-based approach to international affairs, including a
commitment to promoting human rights.!* Its approach embraces
Koh’s fidelity to international law. This is both the right thing to
do and will strengthen U.S. interests and the United States’
standing in the world. As the new administration works to apply
these commitments, it will face at least three major challenges.

First, the Biden administration will need to restore interna-
tional partners’ faith in the United States, giving them renewed
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confidence that the U.S. government can be a positive force for
human rights. This confidence was badly damaged during the
Trump years and will not be restored rapidly or without a con-
certed and sustained effort.’2 Though the Biden team has quickly
announced a return to international organizations and agree-
ments—including the Paris Climate Accord, the World Health Or-
ganization, and the United Nations Human Rights Councilts—it
will take a range of actions by U.S. diplomats and political leaders
to regain our closest democratic partners’ trust and willingness to
fully engage. The abrupt and chaotic departure by the United
States and its allies from Afghanistan in August 2021 strained
those ties. While many shared President Biden’s determination
to leave Afghanistan, the lack of adequate consultation with al-
lies and the inability to get tens of thousands of vulnerable Af-
ghans out of the country undermined confidence in U.S. leader-
ship and will make renewed engagement more challenging.

A second set of challenges relates to the backsliding on hu-
man rights that has taken place over the last four years in a num-
ber of countries—from Egypt to Hungary, from Ethiopia to the
Philippines, from Russia to Turkey, and from India to Saudi Ara-
bia.’® In these and other countries, the Trump administration
failed to effectively challenge violations as they were occurring.16
All too often, President Trump extolled the virtues of their auto-
cratic leaders.” Now, as the new administration attempts to re-
calibrate bilateral relations, it must do so based on current condi-
tions and relations, not on where things stood four years ago.

Saudi Arabia presents an early test and illustrates the chal-
lenges that the Biden administration faces. Though, to its credit,
the administration released a U.S. intelligence report linking
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Saudi Crown Prince Mohammed bin Salman to the murder of
journalist Jamal Khashoggi, it has thus far failed to directly pe-
nalize the Crown Prince for his involvement in Khashoggi’s brutal
murder.'® To be sure, U.S. relations with Saudi Arabia involve im-
portant strategic interests that the Biden team needs to ad-
vance.!® But the administration will be tested on its ability to bal-
ance these interests and core values. This means advancing
strong human rights policies in tough places like Saudi Arabia.

A third major challenge facing the new administration is
posed by China. It pertains both to China’s increasingly promi-
nent global influence—particularly through the Belt and Road In-
itiative, China’s ambitious economic development strategy.20 Like
Trump, Chinese Premier Xi Jinping places little stock in the rule
of law or human rights.2? He views the law mostly as a tool
through which he can quell dissent and consolidate his own
power. Accordingly, he seeks to advance China’s global influence
by offering aid and trade agreements under terms that exclude
any consideration of human rights.22 Not surprisingly, many poor
countries—especially those governed by authoritarian leaders—
are eager to embrace this values-free model.2s Given today’s in-
creasingly fierce competition for influence between the United
States and China, the Biden team will face stiff headwinds as
they assert the importance of human rights in the content of these
relationships. But rather than retreating from its commitment to
democracy and human rights, the United States needs to find
ways to support human rights, including by standing with those
within each society who are fighting for democracy and human
rights.
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Within China, Xi’s government has escalated a pattern of hu-
man rights violations since Xi came to power in 2013.2¢ In the last
four years, Xi’s government has cracked down hard on the Uy-
ghurs in Xinjiang province, detaining more than a million people
and subjecting them to massive deprivations of human rights.2
In the tail end of the Trump administration, the United States
declared Chinese actions in Xinjiang a genocide, a designation
that the Biden administration has now endorsed.2¢ The U.S. gov-
ernment has been extremely reluctant to designate cases of gen-
ocide in the past, only making this designation a handful of times
and never for a country with China’s economic, political, or stra-
tegic significance.?” Policymakers in the new administration must
walk a challenging line in navigating the considerable U.S. bilat-
eral interests with China while pursuing measures that address
the ongoing human rights crisis in Xinjiang.

Hong Kong presents another wrinkle in U.S.-China relations
under the Biden administration, and it’s one where Koh’s global
legal theory is perhaps most relevant. For more than two dec-
ades—since the British departed Hong Kong in 1997—the people
of Hong Kong have been surprisingly successful in maintaining
independent courts, a free press, and a vibrant civil society.2s
They have done this under the “one country, two systems” for-
mula that the British negotiated with Beijing prior to their
departure.2®

A big part of Hong Kong’s success was a culturally deep-
seated obedience to the law.?* As Koh has written, “[M]ost compli-
ance with law comes not from coercion, but from patterns of obe-
dience.”s! As he explains:
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The prime reason why law-abiding people don’t regularly
steal from each other is not because it’s illegal, or because
they fear detection, but because they have internalized a
norm, probably learned from their parents, in school or at
church, that ethical and law-abiding people do not steal. In-
ternalized norms, not coercion, are the main drivers of legal
obedience.32

This describes the culture of Hong Kong, where legal obedience
has come from this internalization of norms.

As Koh observes, “Once norms have been internalized by in-
dividuals and institutions, they become habits that, once learned,
are not easily abandoned”? and are “surprisingly hard to break.”s
This is exactly what is happening in Hong Kong today. It helps to
explain why the Chinese government is having such a hard time
persuading the people of Hong Kong to capitulate to its rigid au-
thoritarian model. Even as Chinese authorities continue a wave
of arrests of democratic activists and human rights lawyers,
and as tens of thousands of Hong Kong residents flee, there is
an opportunity for the United States and other democratic gov-
ernments to support those who stay and continue to fight for hu-
man rights in Hong Kong.

As we offer this support, our commitment to international
and transnational law will be a powerful force and a core element
of our smart power. More importantly, in places like Hong Kong,
where core rights are imperiled, an embrace of what Koh sees as
an evolving transnational legal process should serve as a frame-
work for advocacy and a basis for hope.

The Biden administration faces at least three significant
challenges in navigating international diplomacy. First, it must
restore faith in the United States’ capacity to be a force for good
on the international stage. Second, it must address backsliding
on human rights throughout the world. Third, it must navigate a
fraught relationship with China. Koh’s framework will be espe-
cially helpful in overcoming the first and most important of these
challenges, helping to restore the credibility of the United States
as a global leader. Leadership requires more than economic or
military might. It needs to be rooted in a demonstrated commit-
ment to live by the global rules of the road and to be part of an
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international community with shared values and commitments.
Fidelity to the international law of human rights is the corner-
stone of the commitments. In addressing all these challenges,
Koh’s framework offers an insightful—and hopeful—path for-
ward.



