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SYMPOSIUM

A Call for Developing a Field of Positive
Legal Methodology

William Baude,T Adam S. Chiltontt & Anup Malanii

INTRODUCTION

This issue of The University of Chicago Law Review brings
together leading scholars to discuss developing best practices for
legal analysis. The goal of its organizers, however, is somewhat
less modest: to encourage a movement that develops a positive
legal methodology.

Years of reading legal scholarship have convinced us that
scholars ought to devote more attention to positive methodology—
figuring out how to tell what the law is—something that may
seem like second nature to most lawyers, but that often relies on
Iintuition and armchair persuasion.

To be sure, legal scholars have over time imported theory and
methods from other fields—including economics, history, political
science, psychology, sociology, biology, and anthropology—to
make normative claims more rigorous. But most of that arbitrage
1s used to support or test policy implications of a law, not to de-
termine what the law is. And in any event, we think law can and
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should contribute its own distinctive methodology, rather than
being colonized by other disciplines. The movement we desire
would meet this need by developing methods to determine what
the law 1s and how best to apply (perhaps normatively motivated)
methods of legal interpretation or analysis.

OUR ASPIRATION

The questions asked by courts and legal scholars are often
divided into questions of fact and questions of law. Our focus is on
questions of law. Even within questions of law there is another
division: between the positive and the normative, between the law
as it is and as it should be.! Our focus is on what the law is.

Many scholars prefer to emphasize normative claims, and we
do not discount the value of that work. But even normative analy-
sis often starts with or implicitly responds to positive claims. Ar-
guments to change the law, or to resist a proposed change, may
depend in part on what the law is. Arguments that a proposed
change is dangerous or wise may depend in part on how much it
resembles other legal rules we have had in the past. And, of
course, those who want to know what the law requires now are
asking questions about positive law.

Yet to answer this question, it is often necessary to adopt
more controversial methodological views on what counts as law
and how that material is to be interpreted. In other words, one
must have a way of mapping facts about legal materials (for ex-
ample, statutes and regulations, cases, legislative debates, histo-
ries of legal events, dictionaries, etc.) onto facts about what the
law 1s. At this point, there is great temptation to return to or to
allege a return to normative analysis. In debates over methods—
for example, between strict textualism and multiple-source meth-
ods—it is often alleged that advocates support their preferred
method because of the results the method reaches and not merely
the route it takes to achieve those results, and the psychological
literature on motivated reasoning suggests that some of those al-
legations are likely true.2 These concerns are unlikely to go away.

1 See Oliver Wendell Holmes Jr, The Path of the Law, 10 Harv L Rev 457, 457-58
(1897); William Baude and Stephen E. Sachs, The Law of Interpretation, 130 Harv L Rev
1079, 1093-97 (2017). See also generally H.L.A. Hart, Positivism and the Separation of
Law and Morals, 71 Harv L Rev 593 (1958).

2 See Frank H. Easterbrook, Judicial Discretion in Statutory Interpretation, 57 Okla
L Rev 1, 20 (2004) (questioning whether judges sometimes switch interpretive methods
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But our goal is not to join the battle over which interpretive
method is most desirable (at least, not here). Instead, our proposal
is to take interpretive method as given and ask, what are the best
practices of applying it, and what results are returned by that ap-
plication? For example:

e If one thinks foreign law should inform interpretation of
the US Constitution, what is the best method for identi-
fying what foreign law is eligible for citation or reliance?

e If one accepts legislative history as a valid source for stat-
utory interpretation, what is the best method to deter-
mine the relevant legislative history of a statute?

e If parol evidence can be used to interpret a contract, what
sort of evidence can count as parol evidence and how does
one weight the different sorts of evidence?

Of course, these questions do not fully escape normative issues.
But as we move from interpretive method to application, the scope
of normative disagreement declines and the relative importance
of positive methodology rises.

What we hope to motivate is a movement to take up the ques-
tion of best practices conditional on interpretive method—and to
hold normative analysis constant. What does it mean to hold nor-
mative analysis constant? It means to pause when making argu-
ments for one’s normatively preferred version of the law and
think about what factual claims have been made about the state
of the law and how those factual claims about the legal world can
be proven. It means to pause when arguing for or selecting a given
mode of legal interpretation and think about how best to apply
that method. Even when one is choosing methods of proof or best
practices, there will be smaller normative questions, but one must
try to be sensitive to and transparent about those in one’s own
work.

“according to the judge’s estimate of the preferable outcome”); Eileen Braman, Law, Poli-
tics, and Perception: How Policy Preferences Influence Legal Reasoning 13-39 (Virginia
2009) (discussing the “substantial evidence that the policy preferences of judicial decision
makers affect case outcomes”).
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NEXT STEPS

This Symposium is a start. It showcases papers that try to
develop and apply a methodology for positive analysis. Our pa-
per,® along with the works of Professor Katerina Linos and
Melissa Carlsont and of Professors Oren Bar-Gill, Omri Ben-
Shahar, and Florencia Marotta-Wurgler,> discusses empirical
principles for canvassing cases and case studies. Judge Frank
Easterbrooké and Professor Abbe Gluck? each demonstrate exam-
ples of the best practices for different theories of statutory inter-
pretation. Professors Lawrence Solums® and Curtis Bradley® each
put forward principles for the use of history in constitutional in-
terpretation under a given methodology. Professors Fred Schauer
and Barbara Spellman help us more rigorously understand ana-
logical reasoning,® which is very common in law.

Meanwhile, Professor Richard Epstein'! and Professors Tom
Ginsburg and Nick Stephanopoulos!? remind us of the importance
of conceptual analysis in getting law right. And the works of Pro-
fessor Richard Fallon® and of Professors Cass Sunstein and
Adrian Vermeule4 remind us that advances in interpretive meth-
odology will always be important as well. Finally, Judge Richard

3 See generally William Baude, Adam S. Chilton, and Anup Malani, Making Doctri-
nal Work More Rigorous: Lessons from Systematic Reviews, 84 U Chi L Rev 37 (2017).

4 See generally Katerina Linos and Melissa Carlson, Qualitative Methods for Law
Review Writing, 84 U Chi L Rev 213 (2017).

5 See generally Oren Bar-Gill, Omri Ben-Shahar, and Florencia Marotta-Wurgler,
Searching for the Common Law: The Quantitative Approach of the Restatement of Con-
sumer Contracts, 84 U Chi L Rev 7 (2017).

6 See generally Frank H. Easterbrook, The Absence of Method in Statutory Interpre-
tation, 84 U Chi L Rev 81 (2017).

7 See generally Abbe R. Gluck, Congress, Statutory Interpretation, and the Failure
of Formalism: The CBO Canon and Other Ways That Courts Can Improve on What They
Are Already Trying to Do, 84 U Chi L, Rev 177 (2017).

8 See generally Lawrence B. Solum, Originalist Methodology, 84 U Chi L. Rev
269 (2017).

9 See generally Curtis A. Bradley, Doing Gloss, 84 U Chi L Rev 59 (2017).

10 See generally Frederick Schauer and Barbara A. Spellman, Analogy, Expertise,
and Experience, 84 U Chi L Rev 249 (2017).

11 See generally Richard A. Epstein, Concepts before Percepts: The Central Place of
Doctrine in Legal Scholarship, 84 U Chi L Rev 99 (2017).

12 See generally Tom Ginsburg and Nicholas Stephanopoulos, The Concepts of Law,
84 U Chi L Rev 147 (2017).

13 See generally Richard H. Fallon Jr, Arguing in Good Faith about the Constitution:
Ideology, Methodology, and Reflective Equilibrium, 84 U Chi L Rev 123 (2017).

14 See generally Cass R. Sunstein and Adrian Vermeule, The Unbearable Rightness
of Auer, 84 U Chi L Rev 297 (2017).
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Posner brings us insights about the judiciary, which has a crucial
role in expounding the law.15

The next step is to support work that develops and executes
positive legal methodologies, ranging from the empirical studies
described by Bar-Gill, Ben-Shahar, and Marotta-Wurgler to the
historical work described by Solum and Bradley. This means
funding that work, using and applying it, citing it, and, ulti-
mately, rewarding it in hiring and promotion decisions. We un-
derstand this is a bold request, as some of that work focuses on
doctrine and top law schools often disdain work that they see as
excessively “doctrinal” or “descriptive.” But it is in the service of
developing a legal methodology and, of course, valuable and reli-
able knowledge about the law.

In the long run, our hope is that developing best practices for
legal analysis will translate into improved legal knowledge. For
Instance, if enough lawyers and scholars produced rigorous work
along these lines, we would be able to set up a database modeled
on the Cochrane Collaboration for medical systematic reviews or
the Campbell Collaboration for public policy studies.’ Such a
website would enable people to quickly retrieve reliable and high-
quality analysis on the state of the law, rather than forcing every-
body to reexamine the primary sources or rely on their own intu-
itions. It would also begin a virtuous cycle by serving as a badge
to distinguish rigorous doctrinal work. More generally, we hope
to nudge the culture of the legal academy toward honoring the
pursuit of legal truth.

15 See generally Richard A. Posner, Legal Research and Practical Experience, 84 U
Chi L Rev 239 (2017).

16 These databases are international research networks that produce systematic re-
views of articles and other research publications. See About Us (Cochrane Collaboration),
archived at http://perma.cc/6T3B-J53P; About Us (Campbell Collaboration), archived at
http://perma.cc/E2LM-TNYN.




<<
  /ASCII85EncodePages false
  /AllowTransparency false
  /AutoPositionEPSFiles true
  /AutoRotatePages /None
  /Binding /Left
  /CalGrayProfile (Dot Gain 20%)
  /CalRGBProfile (sRGB IEC61966-2.1)
  /CalCMYKProfile (U.S. Web Coated \050SWOP\051 v2)
  /sRGBProfile (sRGB IEC61966-2.1)
  /CannotEmbedFontPolicy /Error
  /CompatibilityLevel 1.4
  /CompressObjects /Tags
  /CompressPages true
  /ConvertImagesToIndexed true
  /PassThroughJPEGImages true
  /CreateJobTicket false
  /DefaultRenderingIntent /Default
  /DetectBlends true
  /DetectCurves 0.0000
  /ColorConversionStrategy /CMYK
  /DoThumbnails false
  /EmbedAllFonts true
  /EmbedOpenType false
  /ParseICCProfilesInComments true
  /EmbedJobOptions true
  /DSCReportingLevel 0
  /EmitDSCWarnings false
  /EndPage -1
  /ImageMemory 1048576
  /LockDistillerParams false
  /MaxSubsetPct 100
  /Optimize true
  /OPM 1
  /ParseDSCComments true
  /ParseDSCCommentsForDocInfo true
  /PreserveCopyPage true
  /PreserveDICMYKValues true
  /PreserveEPSInfo true
  /PreserveFlatness true
  /PreserveHalftoneInfo false
  /PreserveOPIComments true
  /PreserveOverprintSettings true
  /StartPage 1
  /SubsetFonts true
  /TransferFunctionInfo /Apply
  /UCRandBGInfo /Preserve
  /UsePrologue false
  /ColorSettingsFile ()
  /AlwaysEmbed [ true
  ]
  /NeverEmbed [ true
  ]
  /AntiAliasColorImages false
  /CropColorImages true
  /ColorImageMinResolution 300
  /ColorImageMinResolutionPolicy /OK
  /DownsampleColorImages true
  /ColorImageDownsampleType /Bicubic
  /ColorImageResolution 300
  /ColorImageDepth -1
  /ColorImageMinDownsampleDepth 1
  /ColorImageDownsampleThreshold 1.50000
  /EncodeColorImages true
  /ColorImageFilter /DCTEncode
  /AutoFilterColorImages true
  /ColorImageAutoFilterStrategy /JPEG
  /ColorACSImageDict <<
    /QFactor 0.15
    /HSamples [1 1 1 1] /VSamples [1 1 1 1]
  >>
  /ColorImageDict <<
    /QFactor 0.15
    /HSamples [1 1 1 1] /VSamples [1 1 1 1]
  >>
  /JPEG2000ColorACSImageDict <<
    /TileWidth 256
    /TileHeight 256
    /Quality 30
  >>
  /JPEG2000ColorImageDict <<
    /TileWidth 256
    /TileHeight 256
    /Quality 30
  >>
  /AntiAliasGrayImages false
  /CropGrayImages true
  /GrayImageMinResolution 300
  /GrayImageMinResolutionPolicy /OK
  /DownsampleGrayImages true
  /GrayImageDownsampleType /Bicubic
  /GrayImageResolution 300
  /GrayImageDepth -1
  /GrayImageMinDownsampleDepth 2
  /GrayImageDownsampleThreshold 1.50000
  /EncodeGrayImages true
  /GrayImageFilter /DCTEncode
  /AutoFilterGrayImages true
  /GrayImageAutoFilterStrategy /JPEG
  /GrayACSImageDict <<
    /QFactor 0.15
    /HSamples [1 1 1 1] /VSamples [1 1 1 1]
  >>
  /GrayImageDict <<
    /QFactor 0.15
    /HSamples [1 1 1 1] /VSamples [1 1 1 1]
  >>
  /JPEG2000GrayACSImageDict <<
    /TileWidth 256
    /TileHeight 256
    /Quality 30
  >>
  /JPEG2000GrayImageDict <<
    /TileWidth 256
    /TileHeight 256
    /Quality 30
  >>
  /AntiAliasMonoImages false
  /CropMonoImages true
  /MonoImageMinResolution 1200
  /MonoImageMinResolutionPolicy /OK
  /DownsampleMonoImages true
  /MonoImageDownsampleType /Bicubic
  /MonoImageResolution 1200
  /MonoImageDepth -1
  /MonoImageDownsampleThreshold 1.50000
  /EncodeMonoImages true
  /MonoImageFilter /CCITTFaxEncode
  /MonoImageDict <<
    /K -1
  >>
  /AllowPSXObjects false
  /CheckCompliance [
    /None
  ]
  /PDFX1aCheck false
  /PDFX3Check false
  /PDFXCompliantPDFOnly false
  /PDFXNoTrimBoxError true
  /PDFXTrimBoxToMediaBoxOffset [
    0.00000
    0.00000
    0.00000
    0.00000
  ]
  /PDFXSetBleedBoxToMediaBox true
  /PDFXBleedBoxToTrimBoxOffset [
    0.00000
    0.00000
    0.00000
    0.00000
  ]
  /PDFXOutputIntentProfile ()
  /PDFXOutputConditionIdentifier ()
  /PDFXOutputCondition ()
  /PDFXRegistryName ()
  /PDFXTrapped /False

  /CreateJDFFile false
  /Description <<

    /BGR <>
    /CHS <FEFF4f7f75288fd94e9b8bbe5b9a521b5efa7684002000410064006f006200650020005000440046002065876863900275284e8e9ad88d2891cf76845370524d53705237300260a853ef4ee54f7f75280020004100630072006f0062006100740020548c002000410064006f00620065002000520065006100640065007200200035002e003000204ee553ca66f49ad87248672c676562535f00521b5efa768400200050004400460020658768633002>
    /CHT <FEFF4f7f752890194e9b8a2d7f6e5efa7acb7684002000410064006f006200650020005000440046002065874ef69069752865bc9ad854c18cea76845370524d5370523786557406300260a853ef4ee54f7f75280020004100630072006f0062006100740020548c002000410064006f00620065002000520065006100640065007200200035002e003000204ee553ca66f49ad87248672c4f86958b555f5df25efa7acb76840020005000440046002065874ef63002>
    /CZE <>
    /DAN <>
    /DEU <>
    /ESP <>
    /ETI <>
    /FRA <>
    /GRE <>

    /HRV (Za stvaranje Adobe PDF dokumenata najpogodnijih za visokokvalitetni ispis prije tiskanja koristite ove postavke.  Stvoreni PDF dokumenti mogu se otvoriti Acrobat i Adobe Reader 5.0 i kasnijim verzijama.)
    /HUN <>
    /ITA <>
    /JPN <FEFF9ad854c18cea306a30d730ea30d730ec30b951fa529b7528002000410064006f0062006500200050004400460020658766f8306e4f5c6210306b4f7f75283057307e305930023053306e8a2d5b9a30674f5c62103055308c305f0020005000440046002030d530a130a430eb306f3001004100630072006f0062006100740020304a30883073002000410064006f00620065002000520065006100640065007200200035002e003000204ee5964d3067958b304f30533068304c3067304d307e305930023053306e8a2d5b9a306b306f30d530a930f330c8306e57cb30818fbc307f304c5fc59808306730593002>
    /KOR <FEFFc7740020c124c815c7440020c0acc6a9d558c5ec0020ace0d488c9c80020c2dcd5d80020c778c1c4c5d00020ac00c7a50020c801d569d55c002000410064006f0062006500200050004400460020bb38c11cb97c0020c791c131d569b2c8b2e4002e0020c774b807ac8c0020c791c131b41c00200050004400460020bb38c11cb2940020004100630072006f0062006100740020bc0f002000410064006f00620065002000520065006100640065007200200035002e00300020c774c0c1c5d0c11c0020c5f40020c2180020c788c2b5b2c8b2e4002e>
    /LTH <>
    /LVI <>
    /NLD (Gebruik deze instellingen om Adobe PDF-documenten te maken die zijn geoptimaliseerd voor prepress-afdrukken van hoge kwaliteit. De gemaakte PDF-documenten kunnen worden geopend met Acrobat en Adobe Reader 5.0 en hoger.)
    /NOR <>
    /POL <>
    /PTB <>
    /RUM <>
    /RUS <>
    /SKY <>
    /SLV <>
    /SUO <>
    /SVE <>
    /TUR <>
    /UKR <>
    /ENU (Use these settings to create Adobe PDF documents best suited for high-quality prepress printing.  Created PDF documents can be opened with Acrobat and Adobe Reader 5.0 and later.)
  >>
  /Namespace [
    (Adobe)
    (Common)
    (1.0)
  ]
  /OtherNamespaces [
    <<
      /AsReaderSpreads false
      /CropImagesToFrames true
      /ErrorControl /WarnAndContinue
      /FlattenerIgnoreSpreadOverrides false
      /IncludeGuidesGrids false
      /IncludeNonPrinting false
      /IncludeSlug false
      /Namespace [
        (Adobe)
        (InDesign)
        (4.0)
      ]
      /OmitPlacedBitmaps false
      /OmitPlacedEPS false
      /OmitPlacedPDF false
      /SimulateOverprint /Legacy
    >>
    <<
      /AddBleedMarks false
      /AddColorBars false
      /AddCropMarks false
      /AddPageInfo false
      /AddRegMarks false
      /ConvertColors /ConvertToCMYK
      /DestinationProfileName ()
      /DestinationProfileSelector /DocumentCMYK
      /Downsample16BitImages true
      /FlattenerPreset <<
        /PresetSelector /MediumResolution
      >>
      /FormElements false
      /GenerateStructure false
      /IncludeBookmarks false
      /IncludeHyperlinks false
      /IncludeInteractive false
      /IncludeLayers false
      /IncludeProfiles false
      /MultimediaHandling /UseObjectSettings
      /Namespace [
        (Adobe)
        (CreativeSuite)
        (2.0)
      ]
      /PDFXOutputIntentProfileSelector /DocumentCMYK
      /PreserveEditing true
      /UntaggedCMYKHandling /LeaveUntagged
      /UntaggedRGBHandling /UseDocumentProfile
      /UseDocumentBleed false
    >>
  ]
>> setdistillerparams
<<
  /HWResolution [2400 2400]
  /PageSize [612.000 792.000]
>> setpagedevice


