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42 U.S.C. § 1985(3) is a Reconstruction-era statute that allows one to recover 

damages from those that conspire to deprive one of one’s constitutional or statutory 

rights. In the 1970s, the Supreme Court began requiring a showing of discrimina-

tory animus in order to confer liability under the statute. The lower courts have since 

found that allegations of discriminatory animus against LGBT folks are insufficient 

to satisfy the requirement. Most circuits have also held that sex-based discrimina-

tion is cognizable under § 1985(3), citing federal law’s condemnation of the practice. 

Other circuits have found sex-based discrimination cognizable under the statute as 

well, but for opaque reasons. And others still have concluded that § 1985(3) does not 

reach sex-based discrimination at all, appealing to its legislative history. 

Then in 2020, the Supreme Court decided Bostock v. Clayton County, with 

Justice Neil Gorsuch establishing a new interpretation of Title VII’s prohibition of 

sex-based discrimination. This Comment argues that Justice Gorsuch’s opinion is 

not merely relevant for the scope of Title VII but also has ramifications for the scope 

of § 1985(3) because it gives rise to three key propositions: (1) federal law now con-

demns anti-LGBT discrimination, affording special protections to LGBT folks; 

(2) discrimination against LGBT folks necessarily constitutes discrimination on the 

basis of sex; and (3) legislative history should only be used if the relevant statute is 

genuinely ambiguous. Justice Gorsuch has thus provided LGBT plaintiffs with a 

master key, suggesting arguments tailored to each circuit’s position on sex-based 

discrimination, such that any circuit should permit LGBT folks to use § 1985(3) in 

the wake of Bostock. 
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 INTRODUCTION 

In 1985, David Monitor was working at “Chaps,” a private 

health club that catered to Chicago’s LGBT community.1 He was 

seated at the club’s reception desk when several members of the 

Chicago Police Department burst in and abruptly arrested him.2 

One of the officers began questioning him, but Monitor invoked 

his right to remain silent.3 This inexplicably resulted in a beating. 

The officer choked Monitor, threw him against some lockers, and 

kicked at his groin.4 Alleging anti-LGBT discrimination, Monitor 

later brought suit under a Reconstruction-era civil rights statute, 

now codified at 42 U.S.C. § 1985(3).5 The Northern District of  

Illinois summarily dismissed Monitor’s claim, though, reasoning 

that anti-LGBT discrimination was beyond the scope of 

§ 1985(3).6 

Since 1871, § 1985(3) has provided a civil cause of action 

against those who conspire to deprive “any person or class of per-

sons of the equal protection of the laws, or of equal privileges and 

 

 1 See Monitor v. City of Chicago, 653 F. Supp. 1294, 1296 (N.D. Ill. 1987). 

 2 See id. 

 3 See id. 

 4 See id. 

 5 See id. at 1296, 1300. 

 6 See Monitor, 653 F. Supp. at 1300. 
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immunities under the laws.”7 Given the breadth of these terms, 

§ 1985(3) would seem to be an ideal cause of action for Monitor 

and other victims of anti-LGBT conspiracies. Conspirators—in-

cluding both state and private actors8—can be liable under 

§ 1985(3) for targeting just about any substantive right.9 But after 

acknowledging in Griffin v. Breckenridge10 that private conspira-

tors can be liable under § 1985(3), the Supreme Court feared the 

statute would become unconstitutionally broad.11 The Court 

therefore required a finding of “racial, or perhaps otherwise class-

based, invidiously discriminatory animus behind the conspira-

tors’ action” in order to confer liability.12 

Most circuits have taken the Court up on its invitation to ex-

tend protection to some nonracial classes.13 The principal exten-

sion has been for conspiracies involving “sex-based” discrimina-

tion.14 Many circuits have reasoned that federal law condemns 

sex-based discrimination in other contexts, so it must be suffi-

ciently invidious to satisfy § 1985(3)’s discriminatory animus re-

quirement.15 Other circuits have simply assumed, without much 

explanation, that sex-based discrimination meets the Supreme 

Court’s requirement.16 But a minority of circuits have declined to 

extend protection to other classes, suggesting that the discrimi-

natory animus requirement can be satisfied only by race-based 

discrimination because § 1985(3), as indicated by its legislative 

history, was intended to deal with the Ku Klux Klan and its sym-

pathizers.17 

Unfortunately for plaintiffs like Monitor, no circuit has held 

that § 1985(3) reaches anti-LGBT discrimination.18 The Ninth 

 

 7 42 U.S.C § 1985(3). 

 8 See Griffin v. Breckenridge, 403 U.S. 88, 101 (1971). 

 9 See Padway v. Palches, 665 F.2d 965, 969 (9th Cir. 1982) (suggesting that a 

§ 1985(3) claim can be based on any right not granted by Title VII). 

 10 403 U.S. 88 (1971). 

 11 See id. at 101–02. 

 12 See id. 

 13 See, e.g., Lyes v. City of Riviera Beach, 166 F.3d 1332, 1338–39 (11th Cir. 1999) 

(collecting cases). 

 14 See id. 

 15 See, e.g., id. at 1337. 

 16 See, e.g., Haverstick Enters., Inc. v. Fin. Fed. Credit, Inc., 32 F.3d 989, 994 (6th 

Cir. 1994). 

 17 See, e.g., Wilhelm v. Cont’l Tile Co., 720 F.2d 1173, 1177 (10th Cir. 1983). 

 18 See, e.g., DeSantis v. Pac. Tel. & Tel. Co., 608 F.2d 327, 333 (9th Cir. 1979), abro-

gation recognized by Nichols v. Azteca Rest. Enters., Inc., 256 F.3d 864 (9th Cir. 2001); 

Peggy R. Katzer, Civil Rights—Title VII and Section 1985(3)—Discrimination Against Ho-

mosexuals, 26 WAYNE L. REV. 1611, 1617–18, 1623 (1980). 
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Circuit is the only circuit court to have directly addressed the is-

sue, holding in 1979 that anti-LGBT discrimination was beyond 

the scope of § 1985(3).19 Although it had already recognized sex-

based discrimination under § 1985(3), the Ninth Circuit distin-

guished anti-LGBT discrimination on the grounds that federal 

law had not (yet) accorded special protections to LGBT folks.20 

The Northern District of Illinois adopted the Ninth Circuit’s rea-

soning in dismissing Monitor’s § 1985(3) claim.21 In the decades 

since, other victims of anti-LGBT discrimination have similarly 

had their § 1985(3) claims rejected by district courts across the 

country.22 

This trend might change. In 2020, the Supreme Court de-

cided Bostock v. Clayton County,23 which involved a lawsuit 

brought after several LGBT plaintiffs were fired on account of 

their sexual orientation or gender identity.24 The plaintiffs sought 

relief under Title VII’s prohibition of discrimination “because of 

. . . sex” in the workplace.25 Speaking through Justice Neil  

Gorsuch, the Court insisted that Title VII be parsed without re-

gard to legislative history.26 The Court instead analyzed the text’s 

prohibition of sex-based discrimination, finding that it encom-

passed discrimination on the basis of sexual orientation or gender 

identity.27 Thus, Bostock clarified that Title VII protects LGBT 

folks28—a holding that stands in apparent tension with the Ninth 

Circuit’s rationale for limiting the scope of § 1985(3). 

If Bostock were to expand § 1985(3) protections to LGBT 

plaintiffs, it would endow the community with a general instru-

ment of self-defense.29 LGBT people like Monitor, who encounter 

 

 19 See DeSantis, 608 F.2d at 333. 

 20 See id. (“Congress did not and has consistently refused to include homosexuals as 

a group within the special protection of Title VII.”). 

 21 See Monitor, 653 F. Supp. at 1300. 

 22 See, e.g., David v. Local 801, Danbury Fire Fighters Ass’n, 899 F. Supp. 78, 80 (D. 

Conn. 1995); see also Thomas v. Wright, 2014 WL 6983302, at *2 (N.D. Ala. Dec. 10, 2014). 

 23 140 S. Ct. 1731 (2020). 

 24 See id. at 1737–38. 

 25 See id. at 1738 (citing 42 U.S.C. § 2000e-2(a)(1)). 

 26 See id. at 1747. 

 27 See id. at 1738–43. 

 28 See Bostock, 140 S. Ct. at 1737. 

 29 To engage with Bostock, this Comment uses the conceptual framework of the 

Court, which does not admit of a gender-sex distinction or the nuances of sexual and gen-

der identity. See, e.g., id. at 1741. Further legal scholarship—guided by contemporary gen-

der and sexuality studies—is necessary to assess the utility of § 1985(3) for those whose 

identities do not fall neatly within the “LGBT” acronym. 
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unwarranted violence from state actors,30 could allege conspira-

cies to deprive them of their rights under the Fourteenth Amend-

ment.31 If harassed by private actors while traveling interstate,32 

LGBT folks could allege conspiracies to deprive them of their 

“rights of national citizenship.”33 LGBT people could even sue 

their former conversion therapy centers, alleging conspiracies to 

deprive them of their right in tort to be free from intentional in-

fliction of emotional distress.34 If expanded by Bostock, § 1985(3) 

would not only permit these claims against public and private dis-

crimination; it would also incentivize plaintiffs’ attorneys to bring 

them. Judges are generally entitled to award attorney’s fees to 

plaintiffs who prevail in their § 1985(3) actions.35 

Despite the stakes involved, there is currently no scholarship 

on Bostock’s implications for the scope of § 1985(3). Most commen-

tary on § 1985(3) was published decades ago.36 While commentary 

on Bostock is certainly in vogue, it has yet to review the case’s 

implications for § 1985(3).37 This Comment fills that scholarly 

void, assessing whether and how victims of anti-LGBT discrimi-

nation may avail themselves of § 1985(3) after Bostock. 

This Comment proceeds in four parts. Part I discusses the de-

velopment of § 1985(3) in the courts, with special attention paid 

to how different circuits have extended the Supreme Court’s re-

quirement of discriminatory animus beyond race-based discrimi-

nation. It finds that on the issue of sex-based discrimination, the 

circuits have sorted themselves into three camps: (1) some have 

reasoned that § 1985(3) covers sex-based discrimination because 

 

 30 See generally ARI SHAW, VIOLENCE AND LAW ENFORCEMENT INTERACTIONS WITH 

LGBT PEOPLE IN THE US (2020) (summarizing research showing that “LGBT people in the 

United States are particularly susceptible to violence and discrimination by law  

enforcement”). 

 31 See Padway, 665 F.2d at 968–69. 

 32 See Allison Hope, Traveling as a Trans Person: It’s Complicated, CNN TRAVEL 

(June 28, 2019), https://perma.cc/H2GB-NQ22. 

 33 Means v. Wilson, 522 F.2d 833, 838 (8th Cir. 1975); see also infra notes 253–60 

and accompanying text. 

 34 See Sam Brinton, I Was Tortured in Gay Conversion Therapy. And It’s Still Legal 

in 41 States, N.Y. TIMES (Jan. 24, 2018), https://www.nytimes.com/2018/01/24/opinion/gay-

conversion-therapy-torture.html; Lewis v. Pearson Found., Inc., 908 F.2d 318, 323 (8th 

Cir. 1990) (“The right under state law to be free from [ ] intentional infliction of emotional 

distress can be the basis for an action under section 1985(3).”). 

 35 See 42 U.S.C. § 1988(b). 

 36 E.g., Devin S. Schindler, The Class-Based Animus Requirement of 42 U.S.C. 

§ 1985(3): A Limiting Strategy Gone Awry?, 84 MICH. L. REV. 88 (1985). 

 37 See generally, e.g., Susannah Cohen, Note, Redefining What it Means to Discrimi-

nate Because of Sex, 122 COLUM. L. REV. 407 (2022). 



1164 The University of Chicago Law Review [90:4 

 

federal law condemns the practice in other contexts; (2) others 

have simply assumed, without much explanation, that the statute 

covers sex-based discrimination; and (3) others still doubt that 

§ 1985(3) reaches beyond race-based discrimination, appealing to 

legislative history. Next, Part II analyzes Bostock and suggests 

that the case may be cited for its bearing on the concept of sex-

based discrimination, the relevance of legislative history, and  

federal law’s attitude toward LGBT discrimination. Part III then 

argues that the tripartite significance of Bostock allows it to func-

tion as a master key, opening § 1985(3) to LGBT plaintiffs with 

arguments tailored to each circuit’s position on sex-based discrim-

ination. Part IV concludes by illustrating how LGBT plaintiffs 

might use § 1985(3) to enforce their constitutional and statutory 

rights. 

I.  SECTION 1985(3) AND DISCRIMINATORY ANIMUS 

For nearly a century after it was enacted, § 1985(3) “lan-

guished in relative obscurity.”38 Section 1985(3) only began at-

tracting plaintiffs’ attention in the 1970s, when the Supreme 

Court clarified that liability under the statute required discrimi-

natory animus but not state action.39 Part I.A details the origin of 

the discriminatory animus requirement and the few occasions on 

which the Court has addressed its scope. The lower courts have 

frequently strained to interpret the Supreme Court’s guidance.40 

Accordingly, Part I.B outlines their divergent views on what 

types of discrimination satisfy the discriminatory animus  

requirement. 

A. The Supreme Court’s Requirement of Discriminatory 

Animus 

In 1971, the Supreme Court introduced a discriminatory an-

imus requirement for § 1985 claims in Griffin. The case involved 

a White gang that had beaten several Black travelers after mis-

takenly assuming that they were civil rights activists.41 The Black 

travelers sued under § 1985(3), alleging a conspiracy to deprive 

 

 38 Schindler, supra note 36, at 89. 

 39 See id. (citing Griffin v. Breckenridge, 403 U.S. 88, 102 (1971)). 

 40 See, e.g., Lyes v. City of Riviera Beach, 166 F.3d 1332, 1338–39 (11th Cir. 1999) 

(keeping a “grand tally” of the circuits that have considered whether women are a “class 

of persons” within the meaning of § 1985(3)). 

 41 See Griffin, 403 U.S. at 90–92. 
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them of their “rights of national citizenship.”42 Because the at-

tackers were private citizens, the Court spent much of its opinion 

grappling with whether § 1985(3) required state action.43 The 

Court resolved the issue with special emphasis on legislative his-

tory.44 The sponsors of § 1985(3), Representatives Samuel  

Shellabarger and Charles Willard, gave “no suggestion whatever 

that liability would not be imposed for purely private conspira-

cies.”45 It was therefore clear to the Court that § 1985(3) did not 

require state action.46 

However, the Court feared that, without a state-action re-

quirement, § 1985(3) would become unconstitutionally broad.47 To 

ensure that the statute did not become “general federal tort law,” 

the Court returned to the legislative history.48 Representative 

Willard had stated that § 1985(3) would punish those who have 

“the intent to deprive a person of the equal protection of the 

laws.”49 Representative Shellabarger had similarly affirmed that 

§ 1985(3) would cover the “violation of the right, the animus and 

effect of which is to strike down the citizen, to the end that he may 

not enjoy equality of rights.”50 The Court thus read § 1985(3)’s in-

vocation of the term “equal” to entail a requirement of discrimi-

natory animus. That is, § 1985(3) requires that there “be some 

racial, or perhaps otherwise class-based, invidiously discrimina-

tory animus behind the conspirators’ action.”51 Because the White 

gang acted with naked animus against the Black travelers, the 

Court’s new requirement posed no barrier to liability in Griffin.52 

The Court revisited this discriminatory animus requirement 

several years later in Great American Federal Savings & Loan 

 

 42 Id. at 106. 

 43 See id. at 93–102. 

 44 See id. at 99–101. 

 45 Id. at 100. 

 46 Griffin, 403 U.S. at 101 (“It is thus evident that all indicators—text, companion 

provisions, and legislative history—point unwaveringly to § 1985(3)’s coverage of private 

conspiracies.”). 

 47 See id. at 101–02. 

 48 Id. at 102. 

 49 Id. at 100 (quoting CONG. GLOBE, 42d Cong., 1st Sess. App. 188 (1871)). 

 50 Id. at 100 (emphasis omitted) (quoting CONG. GLOBE, 42d Cong., 1st Sess.  

478 (1871)). 

 51 Griffin, 403 U.S. at 102. In a footnote, the Court identified “animus” with any kind 

of “intent.” Id. at 102 n.9. This usage of “animus” is therefore distinct from others in the 

Court’s civil rights jurisprudence, where the term presupposes some kind of “animosity.” 

See, e.g., Romer v. Evans, 517 U.S. 620, 634 (1996). 

 52 Griffin, 403 U.S. at 103. 
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Ass’n v. Novotny.53 The case involved a lawsuit brought by a man 

fired after expressing his support for the equal treatment of 

women, which the Equal Employment Opportunity Commission 

had deemed a violation of his Title VII rights.54 However, the 

Court decided that violations of Title VII rights could not serve as 

the bases of § 1985(3) claims.55 Otherwise, the Court reasoned, 

victims of workplace discrimination could circumnavigate the lit-

igation rules prescribed by Title VII, which Congress presumably 

intended to be followed.56 In reaching its decision, the Court ex-

pressly reserved judgment on whether § 1985(3) covered sex-

based discrimination not already deemed actionable under  

Title VII.57 

The Court revisited the scope of § 1985(3)’s discriminatory 

animus requirement in United Brotherhood of Carpenters and 

Joiners of America v. Scott.58 Union members had beaten workers 

who refused to join their organization, prompting those workers 

to file suit.59 To determine whether § 1985(3) covered discrimina-

tion against an economic class like non-Union workers, the Court 

again excavated the legislative history.60 Although some floor 

statements suggested that § 1985(3) was intended to cover dis-

crimination on any basis, the Court found that the “central con-

cern” behind the statute was combating the Ku Klux Klan and its 

sympathizers.61 The Court therefore found that, unlike discrimi-

nation on the basis of race, economic discrimination was not cog-

nizable under § 1985(3).62 

The Court last addressed the discriminatory-animus require-

ment in 1993. Bray v. Alexandria Women’s Health Clinic63 in-

volved an action filed by abortion seekers against anti-abortion 

demonstrators, the latter having obstructed access to a clinic.64 

Like the plaintiff in Novotny, the abortion seekers alleged sex-

 

 53 442 U.S. 366 (1979). 

 54 See id. at 368–69. 

 55 See id. at 378. 

 56 See id. at 374–76. 

 57 See id. at 370 n.6 (“It is unnecessary for us to consider whether a plaintiff would 

have a cause of action under § 1985(3) where the defendant was not subject to suit under 

Title VII.”). 

 58 463 U.S. 825 (1983). 

 59 See id. at 828. 

 60 See id. at 834–39. 

 61 Id. at 837. 

 62 See id. at 838. 

 63 506 U.S. 263 (1993). 

 64 See id. at 266–67. 
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based discrimination, and again, the Court declined to rule on 

whether § 1985(3) covered the practice in general.65 The Court in-

stead observed that “there are common and respectable reasons” 

for opposing abortion,66 as illustrated by Congress’s restriction of 

abortion funding.67 The demonstrators’ actions may have been 

motivated by those nondiscriminatory reasons, and as a result, in 

the Court’s view, there was no sex-based discrimination for it to 

analyze.68 

By way of summary, § 1985(3) has been imbued with a dis-

criminatory animus requirement since the 1970s. Racial discrim-

ination clearly satisfies the requirement, and economic discrimi-

nation clearly does not. However, it remains an open question 

whether § 1985(3) reaches sex-based discrimination. 

B. The Discriminatory Animus Requirement in the Lower 

Courts 

The discriminatory-animus requirement has received far 

more consideration in the lower courts than at the Supreme 

Court. Indeed, most circuits have already weighed in on whether 

sex-based discrimination is cognizable under § 1985(3).69 This 

Section begins by classifying the circuits according to their posi-

tions on § 1985(3)’s capacity to reach sex-based discrimination. 

Next, it reviews LGBT plaintiffs’ lack of success with § 1985(3) in 

the lower courts. 

1. Section 1985(3) and sex-based discrimination. 

The vast majority of circuits have determined that § 1985(3) 

does reach sex-based discrimination. One of the first to do so was 

the Third Circuit, which reached its determination after review-

ing the general state of federal law.70 Because it found that federal 

law treats sex-based discrimination as “irrational and odious,” 

 

 65 See id. at 269 (“We find it unnecessary to decide whether [women in general] is a 

qualifying class under § 1985(3), since the claim that petitioners’ opposition to abortion 

reflects an animus against women in general must be rejected.”). 

 66 Id. at 270. 

 67 See id. at 274. 

 68 Bray, 506 U.S. at 269–70. 

 69 See, e.g., Lyes, 166 F.3d at 1339. Only one circuit court—the Fourth Circuit—has 

not weighed in on whether § 1985(3) reaches sex-based discrimination. 

 70 See Novotny v. Great Am. Fed. Sav. & Loan Ass’n, 584 F.2d 1235, 1243 (3d Cir. 

1978), vacated on other grounds by Great Am. Fed. Sav. & Loan Ass’n v. Novotny, 442 U.S. 

366 (1979).  
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the Third Circuit concluded that § 1985(3) reached the practice.71 

The Ninth Circuit soon followed suit.72 After observing that fed-

eral law protects men and women against sex-based discrimina-

tion in other contexts, the Ninth Circuit held that it was cogniza-

ble under § 1985(3) as well.73 The Second Circuit adopted a 

similar line of reasoning, pointing to the Nineteenth  

Amendment’s rejection of sex-based discrimination in the context 

of suffrage.74 Likewise, the First Circuit decided that § 1985(3) 

reaches sex-based discrimination after observing that, for the 

purposes of the Equal Protection Clause, classifications based on 

sex receive heightened scrutiny.75 The Eleventh Circuit was the 

last to join this camp, emphasizing that federal law prohibits dis-

crimination on the basis of sex in the employment and jury selec-

tion contexts.76 

Some other circuits have recognized that § 1985(3) covers 

sex-based discrimination, but without making their reasoning ex-

plicit. Take, for example, the Eighth Circuit.77 When confronted 

with a conspiracy directed against a woman “because of her . . . 

sex,” the Eighth Circuit affirmed that the conspiracy was cogniza-

ble under § 1985(3)78 but did not explain why.79 The Seventh  

Circuit has similarly held without explanation that § 1985(3) 

reaches “conspiracies to discriminate against persons based on 

sex, religion, ethnicity or political loyalty.”80 The final member of 

this camp is the Sixth Circuit.81 Referencing Seventh Circuit prec-

edent, it held that discrimination on such grounds as race, na-

tional origin, or sex is cognizable under § 1985(3).82 

Only two circuits have suggested that sex-based discrimina-

tion is not within the reach of § 1985(3). The first of these is the 

Fifth Circuit.83 In dicta, it advocated for a narrow construction of 

 

 71 Id. at 1243. 

 72 See Life Ins. Co. of N. Am. v. Reichardt, 591 F.2d 499, 505 (9th Cir. 1979). 

 73 See id. 

 74 See N.Y. State Nat’l Org. for Women v. Terry, 886 F.2d 1339, 1359 (2d Cir. 1989). 

 75 See Libertad v. Welch, 53 F.3d 428, 448–49 (1st Cir. 1995), abrogation recognized 

by United States v. Velazquez-Fontanez, 6 F.4th 205 (1st Cir. 2021). 

 76 See Lyes, 166 F.3d at 1337. 

 77 See, e.g., Conroy v. Conroy, 575 F.2d 175, 177 (8th Cir. 1978). 

 78 Id. 

 79 See id. 

 80 Volk v. Coler, 845 F.2d 1422, 1434 (7th Cir. 1988). 

 81 See, e.g., Haverstick Enters., Inc. v. Fin. Fed. Credit, Inc., 32 F.3d 989, 994 (6th 

Cir. 1994). 

 82 Id. 

 83 See, e.g., McLellan v. Miss. Power & Light Co., 545 F.2d 919, 929, 932 (5th Cir. 

1977), superseded by statute, as recognized by Wilson v. Harris Trust & Sav. Bank, 777 
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the discriminatory animus requirement.84 The court based its po-

sition on the legislative history and, in particular, the title of the 

bill that eventually became § 1985(3).85 That original title—An 

Act to Enforce the Provisions of the Fourteenth Amendment to 

the Constitution, and for other Purposes—persuaded the Fifth 

Circuit that “the key concern of the legislators was . . . redress of 

injuries suffered by the class of newly emancipated slaves.”86 The 

Fifth Circuit thus signaled that it would not extend § 1985(3) be-

yond race-based discrimination.87 The Tenth Circuit, also in dicta, 

endorsed a similar interpretation of the discriminatory animus 

requirement.88 Much like the Fifth Circuit, the Tenth Circuit em-

phasized § 1985(3)’s legislative history.89 Most of the floor state-

ments made in support of § 1985(3) concerned the Ku Klux Klan, 

and per the Tenth Circuit, this “must influence greatly any  

analysis of the scope of the act.”90 

To summarize, the circuits have divided into three camps on 

the question of whether § 1985(3) proscribes sex-based discrimi-

nation. The first camp is comprised of the First, Second, Third, 

Ninth and Eleventh Circuits. They have concluded that sex-based 

discrimination satisfies the discriminatory animus requirement, 

referencing various ways in which federal law condemns the prac-

tice elsewhere. The Sixth, Seventh, and Eighth Circuits form the 

second camp. While they also conclude that sex-based discrimina-

tion satisfies the discriminatory animus requirement, their rea-

soning is more opaque. The third camp is composed of the Fifth 

and Tenth Circuits. They have relied on the legislative history of 

§ 1985(3) to cast doubt on the statute’s coverage of sex-based  

discrimination. 

2. Section 1985(3) and anti-LGBT discrimination. 

The Ninth Circuit is the only circuit court to have addressed 

whether victims of anti-LGBT discrimination may bring suit un-

der § 1985(3). The opportunity came in DeSantis v. Pacific  

 

F.2d 1246 (7th Cir. 1985) (citing Bankruptcy Reform Act of 1978, Pub. L. No. 95-598, 92 

Stat. 2549 (codified as amended at 11 U.S.C.)). 

 84 See id. 

 85 See id. at 932. 

 86 Id. 

 87 Id. at 929. 

 88 See, e.g., Wilhelm v. Cont’l Tile Co., 720 F.2d 1173, 1177 (10th Cir. 1983). 

 89 See, e.g., id. at 1175–78. 

 90 Id. at 1177. 
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Telephone and Telegram Co.,91 which involved several gay and 

lesbian individuals alleging that they were either terminated 

from their jobs or not hired altogether on account of their sexual 

orientations.92 They brought suit under both § 1985(3) and Title 

VII,93 but because the case was decided prior to the Supreme 

Court’s decision in Novotny, the Ninth Circuit was not compelled 

to hold that Title VII preempted litigation under § 1985(3). In-

stead, it was able to grapple with the scope of the discriminatory 

animus requirement.94 The Ninth Circuit, consistent with its po-

sition on sex-based discrimination, first acknowledged that 

§ 1985(3) “has been liberated from the now anachronistic histori-

cal circumstances of reconstruction America.”95 Consistent with 

the reasoning underlying its position on sex-based discrimina-

tion—which was that federal law broadly prohibited the prac-

tice—the Ninth Circuit noted that law had yet to condemn dis-

crimination against gay or lesbian people.96 For instance, 

Congress had not yet “include[d] homosexuals as a group within 

the special protection of Title VII.”97 The Ninth Circuit therefore 

held that discrimination against gay or lesbian people was not 

cognizable under § 1985(3).98 

For decades, district courts across the country have relied on 

the Ninth Circuit’s reasoning to reject § 1985(3) claims brought 

by LGBT plaintiffs. Consider, for example, the Southern District 

of New York. It resides in the Second Circuit, which like the Ninth 

Circuit, has held that § 1985(3) reaches sex-based discrimination 

due to federal law’s condemnation of the practice.99 Accordingly, 

when a gay man brought a discrimination claim under § 1985(3), 

the court dismissed the claim on the grounds that there was no 

“legislation providing this group with special protection.”100 Also 

 

 91 608 F.2d 327 (9th Cir. 1979), abrogation recognized by Nichols v. Azteca Rest.  

Enters., Inc., 256 F.3d 864 (9th Cir. 2001). 

 92 See id. at 328–39. 

 93 Id. at 328. 

 94 See id. at 332–33. 

 95 Id. at 333. 

 96 See DeSantis, 608 F.2d at 333. 

 97 Id. 

 98 See id. (“[H]omosexuals are not a ‘class’ within the meaning of § 1985(3).”). 

 99 See Terry, 886 F.2d at 1359. 

 100 Gay Veterans Ass’n, Inc. v. Am. Legion-N.Y. Cnty. Org., 621 F. Supp 1510, 1516 

(S.D.N.Y. 1985); see also David v. Local 801, Danbury Fire Fighters Ass’n, 899 F. Supp. 

78, 80 (D. Conn. 1995) (referencing Title VII’s lack of protections for gay men to conclude 

that § 1985(3) did not reach discrimination against them). 



2023] Long Arm of Bostock 1171 

 

consider David Monitor’s § 1985(3) claim, discussed in the Intro-

duction.101 The claim was brought in the Northern District of  

Illinois, which resides in the Seventh Circuit. The Seventh Circuit 

does not belong to the same camp as the Ninth Circuit, having 

assumed without explanation that § 1985(3) reaches sex-based 

discrimination.102 Nonetheless, the district court “adopt[ed] the 

reasoning of the Ninth Circuit” to dismiss Monitor’s § 1985(3) 

claim.103 

In short, a victim of anti-LGBT discrimination will struggle 

to find a district court with precedent sympathetic to her 

§ 1985(3) claim. Indeed, no district court has published a decision 

holding that § 1985(3) has the capacity to reach anti-LGBT dis-

crimination.104 It is clear that an LGBT plaintiff who aspires to 

change that status quo will need to make different arguments in 

different district courts, though. If the district court resides in the 

First, Second, Third, Ninth, or Eleventh Circuits, her task is 

straightforward. Because those courts have determined the scope 

of § 1985(3) with reference to extant federal protections, the 

LGBT plaintiff will have to show only that federal law now pro-

tects her community. On the other hand, consider a district court 

in the Sixth, Seventh, and Eighth Circuits, which have extended 

§ 1985(3) to sex-based discrimination for opaque reasons. Unable 

to rely on explicit reasoning from circuit precedent, the LGBT 

plaintiff in such a district court will need to make an argument 

about the nature of sex-based discrimination to show that LGBT 

discrimination is sex-based. Her task changes again if the district 

court instead sits in the Fifth or Tenth Circuits, which have 

doubted that § 1985(3) can reach sex-based discrimination in 

light of its legislative history. To prevail, the LGBT plaintiff will 

have to demonstrate that this legislative history does not govern 

the scope of § 1985(3). 

II.  THE TRIPARTITE SIGNIFICANCE OF BOSTOCK V. CLAYTON 

COUNTY 

All the § 1985(3) precedent that the LGBT plaintiff will have 

to surmount predates Bostock, which dramatically altered the 

landscape of federal LGBT protections. In Bostock, the Supreme 

 

 101 See supra Introduction. 

 102 See Volk, 845 F.2d at 1434. 

 103 Monitor v. City of Chicago, 653 F. Supp. 1294, 1300 (N.D. Ill. 1987). 

 104 But see Jenkins v. Miller, 2017 WL 4402431 (D. Vt. Sept. 29, 2017) (refusing to 

dismiss a § 1985(3) claim involving anti-LGBT discrimination). 
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Court consolidated three employment discrimination claims. The 

first two were brought by Gerald Bostock and Donald Zarda, both 

of whom were fired after their employers learned they were gay.105 

The third claim was filed by Aimee Stephens, who was terminated 

after revealing to her employer that she was transgender.106 The 

plaintiffs’ claims were all brought under Title VII’s prohibition of 

discrimination “because of . . . sex” in the workplace.107 Speaking 

through Justice Neil Gorsuch, the Supreme Court held that Title 

VII indeed prohibits anti-LGBT discrimination in the  

workplace.108 

Bostock is not merely cited for its holding about the scope of 

Title VII. Lower courts have also cited Bostock for its bearing on 

what counts as sex-based discrimination and the relevance of leg-

islative history in statutory interpretation.109 This Part elucidates 

the tripartite significance of Bostock. Part II.A lays out Bostock’s 

influence on analyses of sex-based discrimination. Part II.B then 

outlines the case’s methodological implications. Finally, Part II.C 

discusses Bostock’s effect on how federal law treats anti-LGBT 

discrimination in the workplace. 

A. Discrimination on the Basis of Traits Inextricably Bound 

Up with Sex Necessarily Constitutes Sex-Based 

Discrimination 

To show that Title VII prohibits anti-LGBT discrimination in 

the workplace, Justice Gorsuch first determined that Title VII in-

vokes a common legal understanding of sex-based discrimination. 

He performed this exegetical maneuver by appealing to various 

indicia of statutory meaning, initially citing precedent to the ef-

fect that “because of” almost always denotes but-for causation.110 

He then consulted a dictionary from around the same era in which 

Title VII was passed, finding that “discriminate” meant treating 

an “individual worse than others who are similarly situated.”111 

Justice Gorsuch lastly pointed out that precedent requires dis-

crimination to be intentional, at least when the case is not based 

 

 105 See Bostock, 140 S. Ct. at 1737–38. 

 106 See id. at 1738. 

 107 Id. (quoting Title VII of the Civil Rights Act of 1964, 42 U.S.C. § 2000e-2(a)(1)). 

 108 See id. at 1743. 

 109 See, e.g., Franco v. Mabe Trucking Co., 3 F.4th 788, 795 (5th Cir. 2021); Grimm v. 

Gloucester Cnty. Sch. Bd., 972 F.3d 586, 616 (4th Cir. 2020). 

 110 See Bostock, 140 S. Ct. at 1739 (citing Univ. of Tex. Sw. Med. Ctr. v. Nassar, 570 

U.S. 338, 350 (2013)). 

 111 Id. at 1740. 
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on an allegation of disparate impact.112 Stitching together these 

indicia of statutory meaning, Justice Gorsuch concluded that  

Title VII’s prohibition of discrimination “because of . . . sex” turns 

on a popular understanding of sex-based discrimination: it pro-

hibits employers from intentionally treating employees worse 

based, in part, on their sex.113 

Justice Gorsuch rejected Justice Samuel Alito’s suggestion 

that Title VII appeals to a more esoteric form of sex-based dis-

crimination. As observed in Justice Alito’s dissent, discrimination 

sometimes involves treating a group—not merely an individual—

worse than similarly situated groups.114 If Title VII invoked that 

notion of discrimination, it would simply prohibit employers from 

intentionally treating one sex “generally less favorably”115 than 

the other.116 Justice Gorsuch rejected this narrow reading of  

Title VII by noting that the statute prohibits conduct against “any 

individual,” not just any group.117 He took this to indicate that  

Title VII does in fact prohibit discrimination against individuals, 

preserving his reading of the statute.118 

The main controversy in Bostock was not over alternative 

forms of sex-based discrimination, however. Thus far, Justice 

Gorsuch had only established that Title VII prohibits employers 

from intentionally treating someone worse based, in part, on their 

sex.119 This understanding of sex-based discrimination is ubiqui-

tous in civil rights law, so much so that even Justice Alito largely 

refrained from “suggesting that the statutory language bears 

some other meaning.”120 Justice Gorsuch’s principal task was 

demonstrating that Title VII’s notion of sex-based discrimination 

encompasses discrimination against LGBT employees. 

Articulating his analysis of sex-based discrimination under 

Title VII, Justice Gorsuch reasoned that discrimination on the ba-

sis of traits “inextricably bound up with sex” necessarily consti-

tutes sex-based discrimination.121 In other words, when traits are 

defined with respect to sex, discrimination on their basis ipso 

 

 112 Id. (citing Watson v. Fort Worth Bank & Tr., 487 U.S. 977, 986 (1998)). 

 113 See id. at 1740–41 (citing 42 U.S.C. § 2000e-2). 

 114 See id. at 1768–69, 1769 n.22 (Alito, J., dissenting). 

 115 Bostock, 140 S. Ct. at 1740 (majority opinion). 

 116 Id. at 1768−69, 1769 n.22 (Alito, J., dissenting). 

 117 Id. at 1740−41 (majority opinion) (emphasis omitted). 

 118 Id. 

 119 See id. at 1741. 

 120 Bostock, 140 S. Ct. at 1750 (emphasis omitted). 

 121 Id. at 1742. 
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facto constitutes sex-based discrimination within the meaning of 

Title VII. Justice Gorsuch illustrated his analysis with a hypo-

thetical: suppose that an employer fires a person because she is 

transgender or because she is gay.122 Two causal factors must 

have precipitated the firing, namely, “the individual’s sex and . . . 

the sex to which the individual is attracted or with which the in-

dividual identifies.”123 That is enough to satisfy Title VII’s notion 

of sex-based discrimination, which only requires but-for  

causation.124 

Justice Alito objected to Justice Gorsuch’s analysis with an 

illustration of his own. He recalled the discriminatory hiring pol-

icy of the U.S. military, under which “applicants for enlistment 

were required to complete a form that asked whether they were 

‘homosexual.’”125 An employer was thus able to discriminate 

against a lesbian or gay applicant without knowing his or her 

sex.126 Justice Alito took this example to compel his view that 

while sexual orientation might be inextricably bound up with sex, 

discrimination on its basis does not ipso facto constitute sex-based 

discrimination.127 

Justice Gorsuch replied that even in Justice Alito’s example, 

“the individual applicant’s sex still weighs as a factor in the em-

ployer’s decision.”128 He mounted his rebuttal by positing an ap-

plicant who does not know the meaning of the term “homosex-

ual”—or “transgender,” for that matter.129 The employer would 

not be able write out instructions for how to complete the form 

without appealing to “sex” or some synonymous term.130 For  

Justice Gorsuch, this revealed that the employer still seeks to 

consider the applicant’s sex in its hiring decision.131 Title VII’s no-

tion of sex-based discrimination, moreover, only requires that the 

discrimination be intentional.132 Justice Gorsuch therefore main-

tained that “it is impossible” to discriminate on the basis of traits 

 

 122 Id. 

 123 Id. (emphasis in original). 

 124 Id. (“If an employer would not have discharged an employee but for that individ-

ual’s sex, the statute’s causation standard is met, and liability may attach.”). 

 125 See Bostock, 140 S. Ct. at 1759. (Alito, J., dissenting). 

 126 See id. 

 127 See id. (“[D]iscrimination because of sexual orientation or gender identity does not 

inherently or necessarily entail discrimination because of sex.”). 

 128 Id. at 1746 (majority opinion). 

 129 Id. 

 130 See Bostock, 140 S. Ct. at 1746. 

 131 See id. 

 132 See id. at 1741. 
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inextricably bound up with sex without engaging in sex-based  

discrimination.133 

Bostock has been repeatedly referenced outside of the  

Title VII context for its analysis of sex-based discrimination.134 

Courts are particularly apt to cite Bostock when interpreting  

Title IX, which prohibits sex-based discrimination in education 

programs. Catalyzing the trend, the Fourth Circuit reasoned 

that, although Title IX’s language differs from that of Title VII, 

both statutes prohibit similar forms of sex-based discrimina-

tion.135 The Fourth Circuit therefore cited Bostock for the proposi-

tion that “it is impossible to discriminate against a person for be-

ing homosexual or transgender without discriminating against 

that individual based on sex.”136 The Ninth Circuit soon followed 

suit.137 After one of its district courts attempted to ignore Justice 

Gorsuch’s logic while resolving a Title IX claim, the Ninth Circuit 

made clear that “the district court’s understanding of Bostock was 

too narrow.”138 

B. Legislative History Should Be Used Only in the Case of 

Ambiguous Statutory Language 

Before concluding that Title VII prohibits anti-LGBT dis-

crimination in the workplace, Justice Gorsuch had to address a 

counterargument based on the statute’s legislative history. As 

Justice Alito pointed out in dissent, the floor debates about  

Title VII’s sex-based discrimination provision made no mention of 

sexual orientation or gender identity.139 Postenactment legislative 

history also suggests that Title VII was not intended to protect 

LGBT folks. As Justice Gorsuch admitted, “Congress has consid-

ered several proposals to add sexual orientation to Title VII’s list 

of protected characteristics, but no such amendment has  

become law.”140 

 

 133 Id. 

 134 See, e.g., M.E. v. T.J., 854 S.E.2d 74, 108–12 (N.C. App. 2020) (applying Bostock’s 

analysis of sex-based discrimination to an equal protection claim). 

 135 See Grimm, 972 F.3d at 616 (quoting Bostock, 140 S. Ct. at 1741). 

 136 Id. 

 137 See Doe v. Snyder, 28 F.4th 103, 113–14 (9th Cir. 2022). 

 138 Id. at 114. 

 139 See Bostock, 140 S. Ct. at 1776 (Alito, J., dissenting). 

 140 Id. at 1747 (majority opinion). 
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Justice Gorsuch nonetheless countered that legislative his-

tory is relevant only when the text of a statute is ambiguous.141 

This position is undergirded by a separation of powers rationale. 

As Justice Gorsuch explained, Congress’s lawmaking power ex-

tends only to the statutory language it presents to the presi-

dent.142 When judges consult legislative history, they “risk amend-

ing statutes outside the legislative process reserved for the 

people’s representatives.”143 The Constitution thus requires that 

judges use legislative history only as a last resort—that is, when 

the statute is genuinely ambiguous.144 

Justice Gorsuch further maintained that the text of Title VII 

unambiguously prohibits workplace discrimination on the basis 

of traits inextricably bound up with sex.145 On his view, before a 

statute is deemed ambiguous, all indicia of its public meaning at 

the time of enactment must be considered.146 This includes con-

temporary dictionaries, conceptual analysis, and—perhaps para-

doxically—any binding precedent.147 As outlined in the previous 

Section, Justice Gorsuch did not stray to other indicia of  

Title VII’s meaning in determining that it prohibits a garden- 

variety form of sex-based discrimination, which necessarily en-

compasses discrimination on the basis of traits inextricably 

bound up with sex.148 He therefore concluded that Title VII unam-

biguously proscribed discrimination on the basis of those traits in 

the workplace and that, as a result, legislative history to the con-

trary must be ignored.149 

Courts like the Fifth and Tenth Circuits have cited Bostock 

for Justice Gorsuch’s interpretive methodology, often outside the 

Title VII context. For instance, consider the Fifth Circuit’s efforts 

to parse 28 U.S.C. § 1631, a statute permitting cases to be trans-

ferred for want of jurisdiction.150 Although some legislative his-

tory suggested that § 1631 only permitted transfer for want of 

 

 141 See id. at 1749 (“Legislative history, for those who take it into account, is meant 

to clear up ambiguity, not create it.” (quoting Milner v. Dep’t of Navy, 562 U.S. 562,  

574 (2011))). 

 142 See id. at 1738. 

 143 Id. 

 144 See Bostock, 140 S. Ct. at 1750 (“[L]egislative history can never defeat unambigu-

ous statutory text.”). 

 145 See id. at 1749. 

 146 See id. at 1738. 

 147 See id. at 1739–45. 

 148 See supra text accompanying notes 111–138. 

 149 See Bostock, 140 S. Ct. at 1749. 

 150 See Franco, 3 F.4th at 791–801. 
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subject matter jurisdiction, no such limitation appeared in the 

text of the statute.151 The Fifth Circuit, citing Bostock, chose to 

read § 1631 broadly because “no amount of legislative history can 

defeat unambiguous statutory text.”152 The Tenth Circuit under-

took a similar analysis of 11 U.S.C. § 523, which lists forms of 

debt not subject to discharge via bankruptcy.153 While § 523’s leg-

islative history indicated that it was intended to render private 

student loans nondischargeable, the statute made no mention of 

this form of debt.154 The Tenth Circuit cited Bostock in its refusal 

“to ignore the statute’s plain meaning . . . based on allegedly ex-

pansive congressional intent.”155 

As the lower courts have applied Justice Gorsuch’s interpre-

tive methodology outside the Title VII context, Bostock-style tex-

tualism has displaced more purposivist methodologies—some-

times even methodologies that had previously been sanctioned by 

the Supreme Court. Consider again § 1631, which the Fifth  

Circuit parsed without reference to legislative history post- 

Bostock.156 Before Bostock was decided, the Supreme Court had 

long relied on House reports to interpret § 1631 and similar juris-

dictional statutes.157 Recall also the Tenth Circuit’s interpretation 

of § 523, which employed Bostock to spurn legislative history.158 

Similarly, prior to Bostock the Supreme Court had established the 

relevance of Senate reports to the meaning of § 523 and other 

statutes in the Bankruptcy Code.159 The methodological import of 

Bostock is therefore not merely interstitial or confined to circum-

stances where the Supreme Court has yet to provide any method-

ological guidance. Bostock has indeed displayed a propensity to 

upset interpretive norms across the U.S. Code.160 

 

 151 See id. at 794–95. 

 152 Id. at 795 (citing Bostock, 140 S. Ct. at 1750). 

 153 See McDaniel v. Navient Sols., LLC, 973 F.3d 1083, 1090–1105 (10th Cir. 2020). 

 154 See id. at 1095. 

 155 Id. at 1099 n.14 (citing Bostock, 140 S. Ct. at 1738). 

 156 See Franco, 3 F.4th at 795. 

 157 See, e.g., Christianson v. Colt Indus. Operating Corp., 486 U.S. 800, 814 (1988). 

 158 See McDaniel, 973 F.3d at 1099 n.14 (citing Bostock, 140 S. Ct. at 1738). 

 159 See, e.g., Cohen v. de la Cruz, 523 U.S. 213, 221 (1998). 

 160 Not all methodological guidance is given the effect of stare decisis, of course. See 

Jordan Wilder Conners, Treating Like Subdecisions Alike: The Scope of Stare Decisis as 

Applied to Judicial Methodology, 108 COLUM. L. REV. 681, 694–708 (2008). The point here 

is merely that, perhaps for reasons that are “inconsistent and incoherent,” id. at 714, the 

Court’s methodological guidance in Bostock has been given precedential effect by some 

circuits. 



1178 The University of Chicago Law Review [90:4 

 

C. Federal Law Protects LGBT People Against Discrimination 

in the Workplace 

The black letter holding of Bostock proceeds directly from 

Justice Gorsuch’s repudiation of Title VII’s legislative history. By 

shrugging off the uncodified intentions of Congress, Justice  

Gorsuch preserved the upshot of his textualist analysis: discrim-

ination on the basis of traits inextricably bound up with sex—in-

cluding sexual orientation and gender identity—necessarily con-

stitutes sex-based discrimination within the meaning of  

Title VII.161 Title VII therefore prohibits discrimination against 

LGBT folks because it prohibits discrimination on the basis of 

sex.162 The scope of this holding extends far beyond the Court’s 

hypotheticals. Title VII does not merely prohibit sex-based dis-

crimination in hiring and termination decisions; it also protects 

employees from discrimination in “compensation, terms, condi-

tions, or privileges of employment.”163 Moreover, Title VII applies 

with equal force to public and private employers.164 

Soon after Bostock was decided, President Joseph Biden is-

sued Executive Order 13988 to ensure that the augmented scope 

of Title VII was enforced.165 The order, which references Bostock 

by name, directs the Equal Employment Opportunity Commis-

sion (EEOC) to “fully enforce Title VII.”166 Accordingly, the EEOC 

released new resources for employers clearly detailing their obli-

gations to LGBT employees under Bostock.167 The agency also re-

doubled its remedial efforts, recovering over three million dollars 

more for LGBT employees than it had the previous year.168 

Congress responded to Bostock in a similar fashion. In the 

two years since Bostock was decided, Congress has made no at-

tempt to reject Justice Gorsuch’s reading of Title VII, despite  

 

 161 See Bostock, 140 S. Ct. at 1742. 

 162 See id. at 1754. 

 163 See id. at 1740 (quoting 42 U.S.C. § 2000e-2(a)(1)). 

 164 Cf. id. at 1753–54 (dismissing the employers’ First Amendment concerns). 

 165 See generally Preventing and Combating Discrimination on the Basis of Gender 

Identity or Sexual Orientation, 86 Fed. Reg. 7023 (Jan. 20, 2021). 

 166 Id. at 7023. 

 167 See EEOC Announces New Resources About Sexual Orientation and Gender Iden-

tity Workplace Rights, EQUAL EMP. OPPORTUNITY COMM’N (June 15, 2021), 

https://perma.cc/45ZR-B58C. 

 168 See LGBTQ+-Based Sex Discrimination Charges, EQUAL EMP. OPPORTUNITY 

COMM’N (2021), https://perma.cc/URW2-PW87. Prior to Bostock, the EEOC was only able 

to pursue damages for LGBT plaintiffs in judicial districts that had anticipated the opinion 

with their own broad readings of Title VII. See, e.g., Hively v. Ivy Tech Cmty. Coll., 853 

F.3d 339, 343–45 (7th Cir. 2017). 
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Justice Alito labeling it a “usurpation” of congressional power.169 

Instead, Congress is currently in the process of entrenching  

Justice Gorsuch’s interpretation.170 The Equality Act, described 

by its drafter as a codification of Bostock, prohibits anti-LGBT 

discrimination in the workplace and several other contexts.171 The 

House passed the Equality Act in 2021, and it is currently pend-

ing in the Senate Judiciary Committee.172 

Bostock therefore prompted components of all three branches 

of the federal government to unite in opposition to discrimination 

against LGBT employees. Beginning with the judiciary, Justice 

Alito provided the Court in Bostock with various reasons for deny-

ing LGBT employees the protection of Title VII.173 The Court, in 

refusing to accept any of those reasons, signaled that it would 

faithfully effectuate statutory protections for LGBT workers. The 

executive branch surely evinced its enthusiasm for protecting 

LGBT employees in Executive Order 13988 and in its vigorous 

enforcement of Title VII’s post-Bostock scope. Finally, by making 

no attempts to reject Bostock, Congress indicated its tacit ac-

ceptance of protections for LGBT workers. The Equality Act may 

even imply a ringing endorsement of LGBT protections, depend-

ing on how one views its prospects in the Senate. This much, how-

ever, is clear: Bostock resulted in each branch of the federal gov-

ernment recognizing protections for LGBT employees. 

The upshot is that Bostock is significant for at least three rea-

sons. The first is that Bostock debuted a new analysis of sex-based 

discrimination, which encompasses discrimination on the basis of 

traits inextricably bound up with sex. Circuit courts have gone on 

to import this analysis into the Title IX context because Title IX 

and Title VII prohibit similar forms of sex-based discrimination. 

Second, Bostock plumps for a zealously textualist approach to 

statutory interpretation, characterized by its limited reliance on 

legislative history. Bostock’s brand of textualism has since spread 

to other corners of the U.S. Code and, in the process, displaced 

methodologies the Court previously used to interpret those provi-

sions. Third, Bostock held that federal law prohibits discrimina-

 

 169 Bostock, 140 S. Ct. at 1836–37 (Alito, J., dissenting). 

 170 See Jennifer C. Pizer, Anything Less is Less than Equal: The Structure and Goals 

of the Equality Act, AM. BAR ASS’N (July 5, 2022), https://perma.cc/25WC-LYAT. 

 171 See id. 

 172 Equality Act, H.R. 5, 117th Cong. (1st Sess. 2021). 

 173 See supra text accompanying notes 115–117, 126–127. 
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tion against LGBT folks in the workplace. Congress and the exec-

utive branch have since accepted this development in the law, 

seeking its codification and rigorous enforcement. 

III.  BOSTOCK’S IMPLICATIONS FOR THE SCOPE OF § 1985(3) 

Section 1985(3) was passed long before Bostock was decided, 

predating even Title VII itself. The statute nonetheless appears 

susceptible to reinterpretation in light of Bostock. This is most 

evident in the Ninth Circuit’s 1979 determination that § 1985(3) 

does not reach anti-LGBT discrimination, which explicitly refer-

enced Title VII’s omission of protections for LGBT employees as a 

reason for confining § 1985(3)’s scope.174 If nothing else, Bostock 

held that Title VII does in fact prohibit anti-LGBT discrimination 

in the workplace, thus militating reconsideration of the scope of 

§ 1985(3).175 

Bostock’s implications for the scope of § 1985(3) hardly stop 

with the Ninth Circuit, though. As discussed in Part I, the circuit 

courts have divided into three camps when interpreting § 1985(3), 

each of which would require a different kind of argument to accept 

a claim of anti-LGBT discrimination under the statute.176 Fur-

thermore, Part II explained that Bostock is significant in three 

ways. This Part endeavors to show that LGBT plaintiffs can  

mobilize each aspect of Bostock’s significance to ensure that any 

circuit will be receptive to their § 1985(3) claims. Part III.A as-

serts that in the First, Second, Third, Ninth, and Eleventh  

Circuits, Bostock’s recognition of federal LGBT protections ena-

bles all victims of anti-LGBT discrimination to bring § 1985(3) 

claims. Part III.B then contends that in the Sixth, Seventh, and 

Eighth Circuits, Bostock’s analysis of sex-based discrimination 

permits a larger class of victims to bring claims under § 1985(3). 

The class—comprised of those who have suffered discrimination 

on the basis of traits inextricably bound up with sex—includes 

victims of anti-LGBT discrimination. Part III.C finally argues 

that in the Fifth and Tenth Circuits, Bostock’s approach to statu-

tory interpretation allows victims of discrimination based on any 

immutable characteristic to bring § 1985(3) claims. 

 

 174 See DeSantis, 608 F.2d at 333 (“Congress did not and has consistently refused to 

include homosexuals as a group within the special protection of Title VII.” (citing 42 U.S.C. 

§ 2000e-2)). 

 175 Bostock, 140 S. Ct. at 1754. 

 176 See supra Part I. 
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A. Claims Alleging Discrimination Against LGBT Folks 

The least controversial application of Bostock to § 1985(3) 

concerns the opinion’s recognition of federal protections for LGBT 

folks. To conclude that § 1985(3) reaches sex-based discrimina-

tion, the First, Second, Third, Ninth, and Eleventh Circuits con-

sidered extant federal protections against the invidious prac-

tice.177 LGBT plaintiffs bringing suit under § 1985(3) in these 

circuits therefore need only point to Bostock’s bearing on how fed-

eral law treats LGBT folks. 

These circuits should not be treated as homogenous, though. 

The Ninth Circuit has determined the scope of § 1985(3) by con-

sidering whether the federal political branches had passed stat-

utes proscribing the kind of discrimination at issue.178 The Second 

Circuit has similarly considered the work of the federal political 

branches but has also focused on the existence of a relevant con-

stitutional amendment.179 On the other hand, the Third and  

Eleventh Circuits have sought to gauge the disposition of the fed-

eral judiciary, not that of the federal political branches. The  

analyses of these circuits have accordingly emphasized cases in 

which the Supreme Court had used federal legislation to pro-

scribe the form of discrimination in question.180 The First Circuit 

has also concentrated on judicial activity, yet its analysis hinged 

on whether the sort of discrimination received heightened scru-

tiny under the Equal Protection Clause.181 

Beginning with the Ninth and Second Circuits, Bostock and 

its aftermath establish that the federal political branches con-

demn anti-LGBT discrimination. After all, Bostock interpreted 

Title VII to protect LGBT folks against discrimination in various 

employment contexts.182 The Ninth Circuit, which looked to stat-

utes to determine the disposition of the federal political branches, 

should thus accept that Bostock establishes federal condemnation 

 

 177 See supra notes 70–76 and accompanying text. 

 178 See, e.g., DeSantis, 608 F.2d at 333. 

 179 See N.Y. State Nat’l Org. for Women v. Terry, 886 F.2d 1339, 1359 (2d Cir. 1989). 

 180 See Novotny v. Great Am. Fed. Sav. & Loan Ass’n, 584 F.2d 1235, 1243 (3d Cir. 

1978), vacated on other grounds by Novotny, 442 U.S. 366; Lyes v. City of Riviera Beach, 

166 F.3d 1332, 1338 (11th Cir. 1999). 
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of anti-LGBT discrimination. The federal political branches may 

not have foreseen that Title VII would protect LGBT employees, 

but as Justice Gorsuch observed in Bostock, the text of Title VII 

captures the relevant opinions of the political branches.183 Even if 

Justice Gorsuch were doubted on this point, though, both the ex-

ecutive branch and Congress endorsed Bostock’s interpretation of 

Title VII in the wake of the decision.184 The Second Circuit, on the 

other hand, has used a constitutional amendment as evidence of 

the disposition of the federal political branches.185 Despite its fa-

vorable reception, Bostock has triggered no discussion of a consti-

tutional amendment protecting LGBT folks. But the Second  

Circuit only cited the amended Constitution to show that the po-

litical branches had taken some action to safeguard “the full 

rights of citizenship.”186 The Second Circuit should thus regard 

statutory protections as equally relevant, requiring no more evi-

dence of political condemnation than the Ninth Circuit. 

Bostock additionally demonstrates that the federal judiciary 

recognizes the political branches’ condemnation of anti-LGBT dis-

crimination. Not only did the decision acknowledge that Title VII 

protects LGBT employees, but it also applied the statute to three 

instances of anti-LGBT discrimination and found each was pro-

scribed.187 The Third and Eleventh Circuits have gauged the dis-

position of the federal judiciary by considering all relevant  

Supreme Court decisions. After the Supreme Court decided  

Bostock, then, they would readily accept that the federal judiciary 

stands with the political branches against anti-LGBT discrimina-

tion. This would be a particularly easy determination for the 

Third Circuit. Despite considering all relevant Supreme Court de-

cisions, the Third Circuit has required less evidence of judicial 

condemnation when the characteristic at issue bears “no relation 

to ability to perform or contribute to society.”188 LGBT status is, 

of course, one such characteristic. 

On its face, the First Circuit appears to have set a higher bar, 

focusing on whether heightened scrutiny is warranted in Equal 

Protection Clause challenges. It is plausible that Justice  

Gorsuch’s analysis of sex-based discrimination entails heightened 
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 186 Terry, 866 F.2d at 1359. 
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 188 Novotny, 584 F.2d at 1243. 
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scrutiny for anti-LGBT discrimination,189 but the LGBT plaintiff 

in the First Circuit should be able to succeed with something less. 

The First Circuit has said that § 1985(3) reaches discrimination 

warranting heightened scrutiny “at the very least,”190 supporting 

its position by claiming consistency with the Third Circuit.191 

Hence, like the Third Circuit, the First Circuit would presumably 

consider evidence beyond heightened-scrutiny determinations 

when gauging the disposition of the federal judiciary. So likewise, 

it should find Bostock sufficient to establish the federal judiciary’s 

intolerance of anti-LGBT discrimination. 

The most straightforward application of Bostock to § 1985(3) 

concerns its bearing on federal protections for LGBT folks. The 

decision condemned anti-LGBT discrimination in various employ-

ment contexts and was later accepted or endorsed by the political 

branches. Providing a direct hook for this development, the First, 

Second, Third, Ninth, and Eleventh Circuits determine the scope 

of § 1985(3) by gauging the disposition of federal law toward the 

relevant form of discrimination. Bostock would thus impel these 

circuits to begin accepting—and, in the case of the Ninth Circuit, 

stop rejecting—the § 1985(3) claims of LGBT plaintiffs.192 

B. Claims Alleging Discrimination on the Basis of Any 

Characteristic Inextricably Bound Up with Sex 

LGBT plaintiffs filing suit in the Sixth, Seventh, and Eighth 

Circuits will need to make a more complex argument, though. 

These circuits have also acknowledged that sex-based discrimina-

tion is cognizable under § 1985(3), but they have been less trans-

parent in their reasons for doing so.193 Fortunately, Justice  

Gorsuch reached the black-letter holding of Bostock by  

demonstrating that discrimination on the basis of traits  

inextricably bound up with sex necessarily constitutes sex-based 

 

 189 See Cohen, supra note 37, at 442 n.247.  

 190 Libertad, 53 F.3d at 448. 

 191 See id. at 448−49. 

 192 LGBT litigants can try making the same argument in the Fourth Circuit, which is 
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should also appeal, in the alternative, to the more ambitious arguments outlined in Part 

III.A and Part III.B. 

 193 See, e.g., Volk v. Coler, 845 F.2d 1422, 1434 (7th Cir. 1988) (“[Section] 1985(3) ex-

tends beyond conspiracies to discriminate against persons based on race to conspiracies to 

discriminate against persons based on sex, religion, ethnicity or political loyalty.” (citing 

Munson v. Friske, 754 F.2d 683, 695 (7th Cir. 1985))). 
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discrimination.194 His analysis thus requires circuits—such as the 

Sixth, Seventh, and Eighth—that have allowed § 1985(3) to cover 

sex-based discrimination to also permit coverage of discrimina-

tion based on sexual or gender identity, regardless of their initial 

rationales. 

In Bostock, Justice Gorsuch analyzed Title VII’s notion of sex-

based discrimination, which is characterized by three features. At 

least two of those features are clearly mirrored in § 1985(3). First, 

the discrimination must be intentional to be cognizable under  

Title VII.195 Section 1985(3) also deals with intentional discrimi-

nation. It creates civil liability for conspiracies, which must be 

entered into intentionally.196 Second, Title VII demands that the 

discrimination be directed at an individual, not a group.197  

Section 1985(3) likewise prohibits individual discrimination, cre-

ating liability for conspiracies directed at “any person or class of 

persons.”198 If the “any person” disjunct is not to be construed as 

mere surplusage, § 1985(3) must reach conspiracies involving ei-

ther group or individual discrimination. Third, Title VII requires 

only that sex be a but-for cause of the discrimination.199 It does 

not require that sex be the only cause. This proved crucial to  

Justice Gorsuch’s analysis of sex-based discrimination, which 

hinged on an observation that some characteristics are defined 

with respect to sex.200 Justice Gorsuch therefore deduced that dis-

crimination on the basis of such characteristics necessarily in-

volves two causal factors, one of which is sex.201 However, his de-

duction would have failed to expand the scope of sex-based 

discrimination if Title VII had required sex to be the only causal 

factor. He instead would have shown that discrimination on the 

basis of LGBT status—caused both by one’s sex and some other 

factor, like the sex to which one is attracted or the sex with which 

one identifies—never constitutes sex-based discrimination. 

 

 194 See supra Part II.A. 

 195 See Bostock, 140 S. Ct. at 1740 (“[T]he difference in treatment based on sex must 
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 196 See, e.g., Ocasio v. United States, 578 U.S. 282, 287–88 (2016) (explaining the tra-

ditional elements of conspiracy, including intent). 

 197 See supra notes 114―118 and accompanying text. 

 198 42 U.S.C. § 1985(3). 

 199 See Bostock, 140 S. Ct. at 1739. 

 200 See supra Part II.A. 
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Luckily, the Sixth, Seventh, and Eighth Circuits have as-

sumed that § 1985(3) also requires sex to be a but-for cause of the 

discrimination. The Eighth Circuit, for instance, has held that 

§ 1985(3) reaches discrimination “because of . . . sex.”202 As Justice 

Gorsuch pointed out in Bostock, “because of” almost always de-

notes but-for causation.203 The Seventh Circuit has similarly al-

lowed § 1985(3) to reach sex-based discrimination when the dis-

criminatory treatment is based on a couple “improper factors,”204 

such as an employee’s sex and “aspects of her personal life.”205 

Likewise, the Sixth Circuit has characterized § 1985(3) as simply 

requiring that “the defendant[‘s] actions were motivated to any 

degree” by discrimination on the basis of a characteristic like 

sex.206 At least in these circuits, it is clear that § 1985(3) follows 

Title VII in merely requiring but-for causation. Justice Gorsuch’s 

analysis of sex-based discrimination is therefore applicable to 

their view that such discrimination is cognizable under § 1985(3). 

If applied, however, Justice Gorsuch’s analysis would create 

friction with the Supreme Court’s black letter § 1985(3) holdings. 

While the Supreme Court has yet to decide whether sex-based 

discrimination is cognizable under § 1985(3), Bray apparently 

held that discrimination against those who seek abortions does 

not constitute discrimination on the basis of sex.207 Justice  

Gorsuch’s analysis of sex-based discrimination implies otherwise, 

given that the characteristic of “seeking an abortion” seems to be 

inextricably bound up with sex. Someone who seeks an abortion 

is someone with female reproductive organs who intends to ter-

minate her pregnancy. If discrimination against characteristics 

inextricably bound up with sex constitutes sex-based discrimina-

tion, then it is hard to see how discrimination against those who 

seek abortions would not qualify. 

The holding of Bray can nonetheless be construed more nar-

rowly. This is because the plaintiffs in Bray alleged discrimina-

tion against all people who have female reproductive organs—

that is, against an entire group.208 The Supreme Court rejected 

this allegation because, on its view, discrimination against those 

who seek abortion does not entail mistreatment of everyone with 
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 207 See Bray, 506 U.S. at 269. 
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female reproductive organs.209 As reasoned earlier in this Section, 

though, § 1985(3) reaches discrimination against both groups and 

individuals.210 Discrimination against individuals requires only 

that some people are mistreated on the basis of some characteris-

tic, while discrimination against groups also requires that the 

mistreatment is directed at an entire class of people.211 Therefore, 

even though discrimination against abortion seekers does not 

constitute discrimination against “women in general,”212 it does 

not follow that discrimination against abortion seekers cannot 

constitute individual discrimination on the basis of sex. Perhaps, 

then, Bray should be cabined to the legal theory of its plaintiffs. 

That is, perhaps it should be understood as holding only that dis-

crimination against abortion seekers does not qualify as group 

discrimination on the basis of sex, contra the plaintiffs’ legal  

theory. 

There are in fact good grounds for construing the holding of 

Bray narrowly. Because the plaintiffs in Bray did not allege indi-

vidual discrimination, the Justices were not briefed on the issue 

by either party. The functional rationale for the Supreme Court’s 

refusal to issue advisory opinions is precisely that they would 

have to do so without the benefit of adversarial briefing: party 

briefs are thought to “sharpen[ ]” the Court’s decision-making 

process.213 Moreover, the primary reason proffered against con-

struing Supreme Court precedent narrowly is that parties have 

come to rely on it and will thus be unjustly surprised that their 

conduct is illegal.214 Those who discriminate against individual 

abortion seekers can make no such complaint, however. Discrim-

inatory animus is just one element of a claim under § 1985(3). The 

statute also requires that those who engage in the discrimination 

conspire to deprive the plaintiff of some legal entitlement.215 Ac-

cordingly, they cannot claim that they were unjustly surprised 

with legal liability, having expected Bray to have a broader sig-

nificance for § 1985(3). The conspirators still sought to deprive 

the plaintiff of a legal entitlement; a Bray-induced belief that they 

could do so with legal impunity is not a legitimate reliance  

interest. 

 

 209 See id. at 270. 

 210 See supra notes 197–199 and accompanying text.  

 211 See Bostock, 140 S. Ct. at 1741. 
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 215 See Griffin, 403 U.S. at 102 n.10. 
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If Bray is construed narrowly, Justice Gorsuch’s analysis of 

sex-based discrimination can be imported into the § 1985(3) con-

text without upsetting any binding Supreme Court precedent. His 

analysis would indeed result in the Sixth, Seventh, and Eighth 

Circuits extending § 1985(3) to reach anti-LGBT discrimination. 

As Justice Gorsuch demonstrated in Bostock, LGBT status is in-

extricably bound up with sex.216 A transgender person, for in-

stance, is someone whose gender identity is usually associated 

with the opposite sex. Justice Gorsuch’s analysis therefore im-

plies that discrimination on the basis of LGBT status necessarily 

constitutes sex-based discrimination. Because the Sixth, Seventh, 

and Eighth Circuits have already held that sex-based discrimina-

tion is cognizable under § 1985(3), they would conclude the same 

of anti-LGBT discrimination. 

C. Claims Alleging Discrimination on the Basis of Any 

Immutable Characteristic 

The LGBT plaintiff will require a more ambitious argument 

in the Fifth and Tenth Circuits, which have not acknowledged 

that sex-based discrimination is cognizable under § 1985(3).217 

These circuits reached their narrow constructions of § 1985(3) by 

appealing to the statute’s legislative history.218 Because the legis-

lative history indicates that Congress passed § 1985(3) to deal 

with the Ku Klux Klan, these circuits doubt it reaches beyond 

race-based discrimination.219 Fortuitously, though, Bostock rec-

ommends a zealously textualist approach to statutory interpreta-

tion, under which judges must ignore legislative history unless 

the statute’s text is ambiguous.220 Bostock further instructs judges 

to assess the text’s ambiguity only after consulting various indicia 

of original public meaning, such as contemporary dictionaries and 

any binding precedent.221 
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 217 See supra notes 83–90 and accompanying text.  

 218 See, e.g., McLellan v. Miss. Power & Light Co., 545 F.2d 919, 932 (5th Cir. 1977) 
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 219 See supra notes 83–90 and accompanying text. 

 220 See Bostock, 140 S. Ct. at 1749–50. 

 221 Id. (“[W]hile legislative history can never defeat unambiguous statutory text, his-
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It might seem unlikely that Bostock would persuade the Fifth 

and Tenth Circuits to abandon an established method of inter-

preting § 1985(3). After all, these circuits consulted the statute’s 

legislative history because the Supreme Court suggested it was 

important in Griffin.222 Nonetheless, Part II.A showed that  

Bostock has prompted some circuits to spurn legislative history 

when interpreting other statutes, even where the Court had pre-

viously established the utility of historical evidence.223 Those cir-

cuits were indeed none other than the Fifth and Tenth.224 It is not 

implausible, then, that they will do the same in the § 1985(3)  

context. 

To apply Justice Gorsuch’s interpretive methodology to 

§ 1985(3), the Fifth and Tenth Circuits would start with binding 

precedent, just as Justice Gorsuch did in Bostock.225 In Griffin, the 

Supreme Court held that § 1985(3) requires discriminatory ani-

mus and that the requirement is satisfied when the conspirators 

engage in racial discrimination.226 

Moreover, in Scott, the Supreme Court held that discrimina-

tion based on economic class does not satisfy the discriminatory 

animus requirement.227 While the Supreme Court also addressed 

§ 1985(3) in Novotny and Bray, neither occasion resulted in a 

holding about the scope of the discriminatory animus require-

ment.228 At the outset, then, Justice Gorsuch’s interpretive meth-

odology would simply require the Fifth and Tenth Circuits to con-

strue § 1985(3) such that it reaches discrimination based on race 

but not economic class, ensuring consistency with binding  

precedent. 

The Fifth and Tenth Circuits would next turn to the text of 

§ 1985(3). Section 1985(3) creates civil liability for conspiracies 

that deny “the equal protection of the laws, or of equal privileges 

and immunities under the laws.”229 Reconstruction-era dictionar-

ies indicate that when “equal” is used as an adjective, the term 

 

 222 See supra notes 83–90 and accompanying text. 
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indicates that a state of affairs is “like another” and “just.”230 The 

secondary meaning of “just” is particularly important: it distin-

guishes “equal” from Reconstruction-era synonyms like “equable” 

and “equivalent,” which do not have any normative significance.231 

Indeed, if this secondary meaning were ignored, the government 

would incur § 1985(3) liability whenever it conspires to treat peo-

ple differently for “just” reasons, as when it imprisons the crimi-

nal, restricts the unstable, or fines the negligent. That would be 

absurd, of course, and even the most devout textualists will not 

follow the text into absurdity.232 Thus, it is clear that conspirators 

liable under § 1985(3) must do more than treat one unlike an-

other; they must discriminate in a way that is antithetical to a 

just legal system. 

The Supreme Court’s civil rights jurisprudence has long iden-

tified this sort of discriminatory conduct with discrimination on 

the basis of immutable characteristics.233 An immutable trait is a 

“characteristic determined solely by the accident of birth,”234 such 

as race or sex. Since the 1970s, the Supreme Court has main-

tained that discrimination based on an immutable characteristic 

“would seem to violate ‘the basic concept’” of a just legal system.235 

By contrast, discrimination on the basis of mutable characteris-

tics is regarded as less pernicious236—and sometimes even as unfit 

for judicial remediation.237 This line of cases therefore makes clear 

that discrimination is anathema to a just legal system if and only 

if it targets an immutable characteristic. 

Synthesizing text with binding precedent, the Fifth and 

Tenth Circuits would find that § 1985(3) creates liability for dis-

crimination on the basis of an immutable characteristic. The 

text’s appeal to immutability—apparent when “equal” is filtered 

through Reconstruction-era dictionaries and the Supreme Court’s 
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civil rights jurisprudence—even provides a principled way of rec-

onciling Griffin with Scott. Race is clearly immutable,238 but, for 

perhaps dubious reasons, economic class is regarded as within 

one’s control.239 As a result, if § 1985(3) creates liability for dis-

crimination on the basis of an immutable characteristic, it would 

reach discrimination on the basis of race but not economic class. 

Most importantly, if the Fifth and Tenth Circuits were to 

adopt Justice Gorsuch’s exegetical methodology, they would find 

that anti-LGBT discrimination is unambiguously cognizable un-

der § 1985(3). The Supreme Court has treated LGBT status as an 

immutable characteristic, much like race or sex.240 Therefore, the 

discriminatory animus requirement should permit § 1985(3) to 

reach anti-LGBT discrimination directly. There would be no need 

to appeal, as Justice Gorsuch did in Bostock, to the relationship 

between sex-based discrimination and discrimination against 

LGBT folks.241 By eliminating this analytical step, the LGBT liti-

gant would also preempt any additional ambiguity about the 

meaning of § 1985(3), rendering the legislative history of the stat-

ute irrelevant to the Fifth and Tenth Circuit’s constructions. 

The long arm of Bostock thus even extends § 1985(3) to anti-

LGBT discrimination in the Fifth and Tenth Circuits. Here,  

Bostock is stretched to the brink of dislocation: the LGBT plaintiff 

must appeal neither to the opinion’s black letter holding nor to its 

analysis of sex-based discrimination, but rather to its exegetical 

methodology. The Fifth and Tenth Circuits have demonstrated a 

unique willingness to import Bostock’s interpretive methodology 

into other statutory schemes, though.242 And once the LGBT 

plaintiff has convinced the court to adopt Justice Gorsuch’s tex-

tualism, she can persuasively show that § 1985(3) covers discrim-

ination based on any immutable characteristic, including LGBT 

status. 

 

 238 See, e.g., Frontiero, 411 U.S. at 686 (“[S]ex, like race and national origin, is an 

immutable characteristic determined solely by the accident of birth.”). 

 239 See Mario L. Barnes & Erwin Chemerinsky, The Disparate Treatment of Class and 

Race in Constitutional Jurisprudence, 72 LAW & CONTEMP. PROBS. 109, 122 (2009) (“The 

perception, though, is that, unlike race and gender, poverty is not immutable: the Ameri-

can Dream is that, through hard work, a person can rise from even a seriously disadvan-

taged background.”). 

 240 See, e.g., Obergefell v. Hodges, 576 U.S. 644, 660–62 (2015). 

 241 See supra Part II.A. 

 242 See supra notes 83–90 and accompanying text. 



2023] Long Arm of Bostock 1191 

 

IV.  SECTION 1985(3) IN SERVICE OF LGBT PLAINTIFFS 

Insofar as Bostock allows LGBT plaintiffs to sue under 

§ 1985(3), LGBT plaintiffs gain a general mechanism of rights en-

forcement. Section 1985(3) broadly provides for civil liability 

against those who conspire “for the purpose of depriving, either 

directly or indirectly, any person or class of persons of the equal 

protection of the laws, or of equal privileges and immunities un-

der the laws.”243 On its face, the statute does not impose any lim-

itations on which substantive rights an actionable conspiracy 

must target. This Part therefore illustrates the myriad ways that 

victims of anti-LGBT discrimination may put § 1985(3) to use in 

the wake of Bostock. Part IV.A addresses enforcement of consti-

tutional rights, while Part IV.B deals with enforcement of statu-

tory rights. 

A. Enforcing Constitutional Rights 

The Fifth and Fourteenth Amendments house the lion’s 

share of constitutional rights relevant to discrimination.244 It is 

unfortunately easy to imagine conspiracies to deprive LGBT folks 

of their Fifth and Fourteenth Amendment rights. Administrators 

might decline to issue marriage licenses to gay couples,245 at-

tempting to deprive them of their right to marry someone of the 

same sex.246 Law enforcement agents might also be unusually 

rough with the LGBT folks they encounter, seeking to deprive 

them of their right against excessive force.247 

When attempting to vindicate rights secured by the  

Fourteenth Amendment, however, LGBT plaintiffs gain little 

from § 1985(3). This is because the rights enshrined in the  

Fourteenth Amendment are rights against certain types of state 

or municipal action.248 In effect, the state or municipal action re-

quirement renders § 1985(3) redundant in light of 42 U.S.C. 
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§ 1983, another vehicle for civil rights claims. Section 1983 al-

ways requires state or municipal action and also provides for con-

spiracy liability,249 so when conspirators target a Fourteenth 

Amendment right, there is no comparative advantage to 

§ 1985(3). The LGBT plaintiff might even be better served by 

§ 1983, for it would not matter whether the judge accepts her ar-

guments about Bostock; § 1983 does not require any showing of 

discriminatory animus. 

The utility of § 1985(3) instead lies in the enforcement of 

Fifth Amendment rights. Although the Due Process Clauses of 

the Fifth and Fourteenth Amendments are interpreted in tan-

dem, the Fifth Amendment houses rights against certain types of 

federal action.250 When attempting to enforce violations of the 

Fifth Amendment, then, LGBT plaintiffs will find that § 1983’s 

state or municipal action requirement renders the statute impo-

tent. By contrast, § 1985(3) is not burdened with such a require-

ment.251 If David Monitor—the “Chaps” secretary beaten by ho-

mophobic Chicago police officers252—had instead been attacked by 

FBI or DEA agents, § 1985(3) might have been his sole cause of 

action. 

LGBT litigants will also find § 1985(3) useful in enforcing 

their “rights of national citizenship.”253 These are rights protected 

against interference by any actor.254 And again, while § 1983 can 

reach state or municipal violations of the Constitution, the stat-

ute is powerless against the violations committed by federal or 

private actors. The LGBT plaintiff therefore must often use 

§ 1985(3) to enforce the rights inherent in national citizenship, 

the most relevant of which is the right to travel interstate.255 The 

right to interstate travel is violated when an actor inhibits move-

ment between states, which he might achieve with physical force 

or by limiting the “use [of] highways and other instrumentalities 
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of interstate commerce.”256 An actor also violates the right to in-

terstate travel when his conduct “serves to penalize the exercise” 

of the right.257 

To illustrate the utility of § 1985(3) in enforcing the right to 

interstate travel, consider the dearth of gender-affirming care 

surgeons in conservative states. This has prompted many 

transgender individuals to trek across state lines for their proce-

dures.258 In turn, opponents of gender-affirming care have begun 

organizing vigorous protests at clinics in progressive states.259 

When activists aim to punish travelers with a “lacerating psycho-

logical attack,”260 they conspire to deprive transgender folks of 

their right to interstate travel. But because these activists are 

rarely affiliated with state or municipal governments, they can-

not be liable under § 1983. They can only be held accountable—

and the right to interstate travel can only be vindicated—with the 

help of § 1985(3). 

B. Enforcing Statutory Rights 

Federal statutory rights are often rights against private or 

federal conduct, so § 1985(3) can yet again pick up § 1983’s slack 

when it comes to enforcing rights created by federal statute. The 

daylight between the two causes of action is even more striking 

for federal statutory rights, though. Section 1983 is only pre-

sumptively available to enforce rights created by federal stat-

ute.261 If there is any evidence of congressional intent to the con-

trary, § 1983 will be held inapplicable.262 On the other hand, 

Novotny is the only case in which the Supreme Court held that a 

litigant could not use § 1985(3) to enforce a federal statutory 

right. And in Novotny, the Court held only that a plaintiff could 

not make an end-run around Title VII’s litigation rules; once the 

EEOC had determined that his Title VII rights were violated, the 
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plaintiff was obligated to adhere to EEOC procedures.263 The 

Court has yet to provide further guidance on the scope of Novotny, 

but even if it applies to all federal statutes that prescribe litiga-

tion rules, it nonetheless imposes a comparatively light burden 

on § 1985(3). Federal statutes still contain litigation rules far less 

frequently than they preclude enforcement via § 1983. After all, 

§ 1983 enforcement is precluded whenever there is any evidence 

that Congress intended as much. 

LGBT plaintiffs can also use § 1985(3) to enforce state statu-

tory rights, a use for which § 1983 is wholly inapplicable. Espe-

cially relevant for LGBT plaintiffs is the right to be free from in-

tentional infliction of emotional distress.264 LGBT youth are all 

too frequently subjected to so-called conversion therapy, which at-

tempts to terrify them into changing their gender identities or 

sexual orientations.265 After coming of age, victims of the practice 

may sue their former therapists under § 1985(3), alleging a con-

spiracy to deprive them of their right to be free from intentional 

infliction of emotional distress. 

There are several reasons why an LGBT plaintiff might not 

want to use the state statute itself as her cause of action, the first 

of which concerns attorney’s fees. When suing in tort, a plaintiff’s 

attorney typically demands around 18% of the judgment.266 Tort 

law infrequently allows the plaintiff to request that such fees be 

paid by the defendant.267 On the other hand, judges are generally 

entitled to award attorney’s fees to plaintiffs who prevail on their 

§ 1985(3) claims.268 The prospect of an undiluted judgment might 

be just the incentive a victim of anti-LGBT discrimination needs 

to bring her claim.269 

Second, conspiracy liability in tort often requires a plaintiff 

to demonstrate that each conspirator owed him a duty of care.270 
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This requirement is defined by “policy-laden judgments” and thus 

varies by jurisdiction, but at bottom, it requires some sort of rela-

tionship between the plaintiff and each conspirator.271 Recall the 

far-right Kentucky activists imagined in the hypothetical fact 

pattern above: if one of them had agreed to the obstructive plot 

but had been unable to travel to Oregon herself, she might be 

deemed too detached from those harmed to face conspiracy liabil-

ity in tort.272 By contrast, § 1985(3) requires no such duty of care. 

Section 1985(3) requires the plaintiff to show only that a conspir-

acy existed—in other words, that at least one of the defendants 

committed an overt act in furtherance of their unlawful  

purpose.273 

A final advantage of § 1985(3) over state tort law causes of 

action concerns forum selection. If a plaintiff sues in tort, it is 

likely that her claim will have to be brought in a state court. As a 

federal cause of action, however, § 1985(3) gives rise to federal 

question jurisdiction and the possibility of a federal venue. A fed-

eral venue entails a different location, different discovery rules, 

and—perhaps most importantly—different judicial predilec-

tions.274 Litigants sometimes lament the biases of state court 

judges in rural districts,275 but through § 1985(3), LGBT plaintiffs 

who fear such bias can still seek justice elsewhere. 

CONCLUSION 

The Supreme Court has provided limited guidance on the 

scope of § 1985(3) beyond simply indicating that it requires some 

kind of discriminatory animus. Lower courts have responded to 

this uncertainty with hostility to § 1985(3) claims involving anti-

LGBT discrimination. Indeed, a court has yet to publish a final 

decision on a § 1985(3) claim favorable to LGBT plaintiffs. No de-

cisions on the matter have been published whatsoever since the 

Supreme Court interpreted Title VII in Bostock, though, and the 

case’s significance for § 1985(3) is threefold: Bostock (1) signals to 

some circuits that federal law now condemns discrimination 
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against LGBT folks, (2) provides others with a novel way of un-

derstanding sex-based discrimination, and (3) encourages the re-

maining circuits to adopt a new approach to statutory interpreta-

tion. Each instruction entails that the corresponding circuits will, 

at the very least, begin accepting § 1985(3) claims from LGBT 

plaintiffs. In drafting Bostock, Justice Gorsuch probably did not 

imagine that his opinion would have such a dramatic effect on the 

§ 1985(3) case law. However, as he said in interpreting Title VII, 

“[T]he limits of the drafters’ imagination supply no reason to ig-

nore the law’s demands.”276 

Having opened § 1985(3) to their claims, Bostock endows the 

LGBT community with a general instrument of self-defense. 

Whenever an individual encounters a conspiracy to deprive her of 

a constitutional or state statutory right on the basis of her LGBT 

status, she may vindicate the right by filing suit under § 1985(3). 

The ensuing judgment for damages would eventually create val-

uable deterrence, and more immediately, it would serve a restor-

ative function. For instance, a victim of conversion therapy might 

use the damages she collects to purchase actual therapy. No mat-

ter how LGBT plaintiffs spend the damages they are awarded, 

though, § 1985(3) will have allowed them to take control back 

from those who have sought to deny them equality under the law. 
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