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Constitutional tradition has never mattered more for arguing about what 
the Constitution means. Yet the very idea of a constitutional tradition presents a 
shape-shifting target. Rather than an entirely distinct body of law, early U.S. 
constitutional law mixed and blurred with the law of nations in a broader cate-
gory of “public law” that, unlike other forms of law, sought to govern the sovereign 
state itself through not only legal institutions but also political structures and 
actors outside courts. 

This Article argues that U.S. constitutional law and international law  
diverged after the Civil War when courts came to apply them differently against the 
state as the United States consolidated a continental nation-state. On the one hand, 
the Supreme Court came to assert authority over constitutional law more aggres-
sively in the context of gutting Reconstruction in the South. On the other, the Court 
stepped back from international law in deference to Congress as the United States 
conquered territories and peoples in the West. The simultaneous rise of judicial  
supremacy as to constitutional law and of judicial deference as to international law 
recast constitutional law as more legal than political and international law as more 
political than legal. As their modes of implementation diverged, their shared  
features became obscured. 

By recovering the earlier understanding of public law, this Article challenges 
how we construct constitutional traditions from a past that did not categorize public 
law in the precise ways we do today. By integrating the legal histories of western 
expansion and the gutting of Reconstruction, it shows that regressive policies after 
the Civil War were enabled not only by judicial supremacy, as new scholarship em-
phasizes, but also by judicial deference—underscoring that the causes transcended 
the role of courts. And by showing that the earlier understanding of public law re-
treated for contingent reasons that obscured, rather than erased, constitutional and 
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international laws’ shared features, the Article ultimately invites readers to reimag-
ine public law in a more integrated way today. 
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INTRODUCTION 
Claims about constitutional tradition have never been more 

consequential for the Constitution’s meaning. For originalists, 
whose influence is only ascending, the original public meaning of 
the Constitution—if not all rules traceable to the law of the 
Founding—remain “our law” in the present.1 Under a slate of  
recent Supreme Court opinions, “the Nation’s historical tradition” 
shapes the scope of our constitutional rights to guns, bodily  
autonomy, religious liberty, and so on.2 And historical practice is 
ever invoked to ameliorate the Constitution’s textual ambiguities, 

 
 1 William Baude & Stephen E. Sachs, Originalism and the Law of the Past, 37 LAW 
& HIST. REV. 809, 811–12 (2019) (explicating an originalist theory focused on original law 
in contrast to a more prevalent focus on original meaning). 
 2 See N.Y. State Rifle & Pistol Ass’n v. Bruen, 142 S. Ct. 2111, 2126 (2022) (holding 
that firearm regulations must be demonstrably “consistent with this Nation’s historical 
tradition” to be constitutional); accord, e.g., Dobbs v. Jackson Women’s Health Org., 142 
S. Ct. 2228, 2244, 2246–56 (2022) (relying on “history and tradition” to overturn a consti-
tutional right to abortion); Kennedy v. Bremerton Sch. Dist., 142 S. Ct. 2407, 2428 (2022) 
(interpreting the Establishment Clause based on “historical practices and understand-
ings” (quoting Town of Greece v. Galloway, 572 U.S. 565, 576 (2014))). 
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especially as to the separation of powers, through methods of “his-
torical gloss” and “liquidation.”3 

While much ink has been spilled debating the merits and 
methods of these tradition-bound approaches to constitutional in-
terpretation, less attention attends the fact that the very idea of 
a constitutional tradition presents a shape-shifting target. In one 
important sense, as historians have been at pains to explain, our 
Constitution was part of a gradual shift in understandings of 
what a constitution even was. An early modern understanding of 
a constitution as a set of practices for organizing government 
gradually gave way to a modern understanding of it as “a glass-
enclosed document.”4 

Yet in another important but less explored sense, the domain 
and boundaries of U.S. constitutional law changed. While “consti-
tutional law” was an identifiable, emerging genre by the end of 
the eighteenth century, as constitutional historian Mary Sarah 
Bilder has put it, “[t]he recognition of a distinct body of law aris-
ing from the Constitution and conforming to certain interpretive 
traditions appears to postdate by some years the Constitution it-
self.”5 She notes, for instance, that “[o]nly after the Civil War do 
treatises entitled simply ‘Constitutional Law’ begin to appear.”6 

Indeed, rather than forming an entirely distinct body of law, 
early U.S. constitutional law mixed and blurred with the law of 
nations (international law’s precursor) in a broader category of 
“public law.” Unlike other forms of law that governed persons, 
public law sought to govern the sovereign state itself.7 Given that 
 
 3 See, e.g., Trump v. United States, 144 S. Ct. 2312, 2327, 2329 (2024) (holding that 
“a former President ha[s] some immunity from criminal prosecution for official acts” based 
partly on “the constitutional tradition of the separation of powers and . . . our history”). 
See generally CURTIS A. BRADLEY, HISTORICAL GLOSS AND FOREIGN AFFAIRS (2024); William 
Baude, Constitutional Liquidation, 71 STAN. L. REV. 1 (2019). 
 4 Daniel J. Hulsebosch, The Constitution in the Glass Case and Constitutions in Ac-
tion, 16 LAW & HIST. REV. 397, 397 (1998); see also Mary Sarah Bilder, The Emerging 
Genre of the Constitution: Kent Newmyer and the Heroic Age, 52 CONN. L. REV. 1263, 1267–
70 (2021); JONATHAN GIENAPP, AGAINST CONSTITUTIONAL ORIGINALISM 65–116 (2024). 
 5 Mary Sarah Bilder, Colonial Constitutionalism and Constitutional Law, in THE 
TRANSFORMATION IN AMERICAN LEGAL HISTORY 28, 29–30 (Alfred L. Brophy & Daniel W. 
Hamilton eds., 2009) [hereinafter Bilder, Colonial Constitutionalism]. On the emergence 
of the genre, see DANIEL J. HULSEBOSCH, CONSTITUTING EMPIRE 253–58 (2005). 
 6 Bilder, Colonial Constitutionalism, supra note 5, at 29. 
 7 Cf. MARTIN LOUGHLIN, FOUNDATIONS OF PUBLIC LAW 1 (2010) [hereinafter 
LOUGHLIN, FOUNDATIONS OF PUBLIC LAW] (defining “public law” in this sense to describe 
constitutional law); MARTIN LOUGHLIN, THE IDEA OF PUBLIC LAW 153 (2004) [hereinafter 
LOUGHLIN, THE IDEA OF PUBLIC LAW] (“Public law is the law relating to the activity of 
governing the state.”); id. at 2 n.8 (noting that public law has an international dimension 
in addition to domestic constitutional law). This sense of “public law” is distinct from other 
meanings that the term might bear today. See Randy E. Barnett, Foreword: Four Senses 
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shared goal, both constitutional law and the law of nations con-
fronted the same core problem: How can law govern a sovereign 
state without any authority above the state to interpret and  
enforce that law? Today, that conundrum appears more pressing 
for international law than for constitutional law because of the 
remarkable way in which courts have come to be accepted as the 
final arbiters of constitutional meaning.8 But before the rise of  
judicial supremacy over U.S. constitutional law, there was a more 
explicit understanding that both constitutional law and the law 
of nations were distinctly dependent on political structures and 
actors outside courts.9 

Moreover, in practice, the boundaries between U.S. constitu-
tional law and the law of nations blurred, or even vanished, in 
important ways.10 Public law governing the ambiguous relations 
between the United States and Native nations, for example, es-
chewed simple, modern-day classification as either “constitu-
tional” or “international.” What’s more, constitution making drew 
on confederal models from the law of nations to create the federal 
union, confounding categorization of the United States of America. 
Was it more like an international league of states or a centralized 
state? And the Framers defined the federal government’s consti-
tutional powers as to foreign relations by reference to the law of 
nations, over which—as former President John Quincy Adams 
put it—Congress “ha[d] no alterative power.”11 

Finally, for all these reasons, U.S. constitutional law and the 
law of nations were written about, taught, and practiced 

 
of the Public Law–Private Law Distinction, 9 HARV. J.L. & PUB. POL’Y 267, 267–72 (1986) 
(describing four different senses based on standards, complainants, subjects, and enforce-
ment). While statutes, regulations, and common law surely regulate state actors, see David 
Sloss, Polymorphous Public Law Litigation: The Forgotten History of Nineteenth Century 
Public Law Litigation, 71 WASH. & LEE L. REV. 1757, 1768 (2014), they share only some 
of the features of public law in the historical sense. For example, while they lack “any 
super-state enforcement authority,” they tend not to lack an undisputed authority for 
promulgating their content. Jack Goldsmith & Daryl Levinson, Law for States: Interna-
tional Law, Constitutional Law, Public Law, 122 HARV. L. REV. 1791, 1795 n.6 (2009). 
 8 Cf. Goldsmith & Levinson, supra note 7, at 1812 (“Certainly in the absence of . . . 
judicial review, constitutional law . . . would be viewed very differently—as more continu-
ous with politics, morality, and custom; less certain and systematized; in short, more like 
international law.”). 
 9 See infra Part I.A. 
 10 See infra Part I.B. 
 11 JOHN QUINCY ADAMS, THE JUBILEE OF THE CONSTITUTION 71 (New York, Samuel 
Colman 1839). 
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together.12 In short, they were “united,” as one treatise put it,  
“under the head of public law.”13 

By the early twentieth century, however, U.S. constitutional 
law and international law were considered “[s]o independent and 
inherently diverse” that pivoting between them required “new 
definitions of law” and a different “idea of Sovereignty.”14 Begin-
ning in the late nineteenth century, constitutional lawyers  
referred to international law as “entirely foreign” to their work,15 
and international lawyers came to see their field as “disassoci-
ated” from constitutional law.16 They were describing a modern 
view of the relationship between constitutional and international 
law that matches deeply entrenched intuitions today. 

This transformation, however, obscured fundamental simi-
larities. Indeed, provocative scholarship in legal theory—such as 
Professor Daryl Levinson’s new book, Law for Leviathan—has 
challenged today’s conventional divide between constitutional 
and international law by identifying their shared structural fea-
tures.17 Neither has a centralized lawmaker to clarify and update 
its legal norms,18 for instance, nor does either have an authority 
above the state to coerce compliance.19 

Legal theorists recognize that their work on constitutional 
law and international law’s similarities is in fact “resurrect[ing]” 

 
 12 See infra Part I.C. 
 13 THEODORE D. WOOLSEY, INTRODUCTION TO THE STUDY OF INTERNATIONAL LAW 2 
(New York, Scribner, Armstrong & Co. 1860) (emphasis in original). 
 14 WESTEL W. WILLOUGHBY, THE FUNDAMENTAL CONCEPTS OF PUBLIC LAW 282–84 
(1924) [hereinafter WILLOUGHBY, FUNDAMENTAL CONCEPTS]. 
 15 JOHN NORTON POMEROY, AN INTRODUCTION TO THE CONSTITUTIONAL LAW OF THE 
UNITED STATES 4 (Boston, Osgood & Co. 1868). 
 16 Quincy Wright, International Law in Its Relation to Constitutional Law, 17 AM. J. 
INT’L LAW 234, 234 (1923). 
 17 See DARYL LEVINSON, LAW FOR LEVIATHAN 1 (2024) (focusing on “assimilating con-
stitutional law and international law as parallel projects of imposing law upon the state”). 
Levinson’s book expands on a framework from Goldsmith & Levinson, supra note 7, which 
itself built on the central insight of Christopher A. Whytock, Thinking Beyond the Domestic-
International Divide: Toward a Unified Concept of Public Law, 36 GEO. J. INT’L L. 155, 
170–71 (2004). See also Mattias Kumm, The Cosmopolitan Turn in Constitutionalism: On 
the Relationship Between Constitutionalism in and Beyond the State, in RULING THE 
WORLD? 258, 259–60, 323 (Jeffrey L. Dunoff ed., 2012) (rejecting a divide between inter-
national and national constitutionalism given their similar structural features, including 
hierarchies of norms, governance charters, and individual rights obligations); Shalev 
Roisman, Constraining States: Constitutional Lessons for International Courts, 55 VA. J. 
INT’L L. 729, 788 (2015) (identifying similarities between constitutional and international 
courts with respect to explaining judicial empowerment). 
 18 Goldsmith & Levinson, supra note 7, at 1801–22. 
 19 Id. at 1822–42; see also Whytock, supra note 17, at 170–71. 
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an earlier understanding of public law.20 Historians agree,21 and 
historical scholarship has been identifying the many ways in 
which “these two (normally separated) worlds of thought and 
practice constantly impinged on one another” in the past.22 Yet we 
lack an account of this earlier understanding of public law,  
including when and why it splintered.23 At best, scholars have 
speculated that the answer may have something to do with the 
rise of legal positivism.24 

This Article argues that U.S. constitutional law and interna-
tional law diverged after the Civil War when courts came to apply 
them against the state differently in the context of consolidating 
an imperial nation-state across the continent. Courts asserted 
themselves aggressively over the new constitutional amendments 
adopted to reconstruct the South while stepping back in deference 
to Congress with respect to the vast number of new treaties con-
cluded to conquer the West. The ripple effects of the concurrent, 
relative judicialization of constitutional law and politicization  
of international law then splintered American public law  
more broadly. 

Let me explain in more detail. Postwar nation building con-
sisted of two “fundamentally related projects,”25 which some his-
torians call “Greater Reconstruction”26: defeat and reconstruction 
of the southern states and conquest and integration of lands and 
 
 20 Goldsmith & Levinson, supra note 7, at 1796–97. 
 21 See, e.g., Gregory Ablavsky & W. Tanner Allread, We the (Native) People?: How 
Indigenous Peoples Debated the Constitution, 123 COLUM. L. REV. 243, 254 (2023) 
(“[A]lthough present-day scholars classify laws governing relations between separate sov-
ereigns as international, not constitutional, law, this distinction did not yet exist [at the 
turn of the nineteenth century]. Both contemporaneous legal thought and the complexities 
of empire blurred what would today be separate categories within public law.” (emphasis 
in original)); Maggie Blackhawk, Foreword: The Constitution of American Colonialism, 
137 HARV. L. REV. 1, 29 (2023) [hereinafter Blackhawk, Foreword] (“The ‘law of nations,’ 
rather than forming a distinctive body of international law separate from domestic consti-
tutional law, included laws that many of the Founding generation presumed were relevant 
to the Constitution.”). 
 22 DAVID C. HENDRICKSON, PEACE PACT: THE LOST WORLD OF THE AMERICAN 
FOUNDING, at xi (2003). 
 23 Goldsmith & Levinson, supra note 7, at 1797 n.16 (“Why [this unifying perspec-
tive] has been lost is an interesting and, as best we can tell, unanswered question.”). 
 24 See id. 
 25 Steven Hahn, Slave Emancipation, Indian Peoples, and the Projects of a New 
American Nation-State, 3 J. CIV. WAR ERA 307, 309 (2013) [hereinafter Hahn, Projects of 
a New American Nation-State]. 
 26 Elliott West, Reconstructing Race, 34 W. HIST. Q. 6, 24 (2003). But see Gregory P. 
Downs & Kate Masur, Echoes of War: Rethinking Post–Civil War Governance and Politics, 
in THE WORLD THE CIVIL WAR MADE 1, 4 (Gregory P. Downs & Kate Masur eds., 2015) 
(cautioning that when the term “Reconstruction” is expanded so broadly it “becomes . . . 
emptied of its core meaning”). 
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peoples to the west. Both projects depended on new public law: 
the Thirteenth, Fourteenth, and Fifteenth Amendments to the 
Constitution imposed victor’s terms on the South while new trea-
ties acquired territories and assimilated peoples in the West. 

And within Greater Reconstruction’s two projects, courts took 
on different roles. Before the Civil War, despite widespread  
acceptance of judicial review in theory, there had been less differ-
ence in practice between how the Supreme Court treated conflicts 
between federal statutes and the Constitution and conflicts be-
tween federal statutes and the law of nations. Largely through 
interpretive strategies, the Court construed statutes to avoid both 
types of conflicts.27 After the war, however, the Supreme Court 
began to strike down major Reconstruction legislation on consti-
tutional grounds.28 Although the Court did not unequivocally 
claim judicial supremacy until much later,29 use of the term and 
defense of the concept were well underway by the early 1880s.30 
At the same time, the Court determined for the first time that 
statutory conflicts with international law presented political 
questions for which they were bound to defer to Congress’s an-
swers—an issue that prior authorities had divided over.31 Specif-
ically, under what has come to be known as the last-in-time rule, 
the Court held that it would apply a federal statute in conflict 
with an existing treaty.32 While the emergence of the last-in-time 
rule is usually told as a doctrinal story,33 this Article emphasizes 
historical context. It shows how the initial last-in-time cases 
helped facilitate the consolidation of an imperial nation-state in the 
West—by unilaterally abrogating treaty stipulations with Native 
nations, resolving claims over land ceded after the United States–
Mexico War, and regulating Chinese immigration on the Pacific 
coast.34 By the turn of the twentieth century, therefore, a new 
 
 27 See infra Part I.A. 
 28 See infra Part II.A. 
 29 See, e.g., Cooper v. Aaron, 358 U.S. 1, 18–19 (1958); City of Boerne v. Flores, 521 
U.S. 507, 516–29 (1997). 
 30 See, e.g., Transactions of the Sixth Annual Meeting of the American Bar Associa-
tion, 6 ANN. REP. AM. BAR ASS’N 5, 14–15 (1883) (defending “judicial supremacy,” defined 
as the doctrine that the “power of final construction, interpretation, and definition” of the 
Constitution belongs exclusively to the judiciary). 
 31 See infra Part II.B. 
 32 The Cherokee Tobacco, 78 U.S. (11 Wall.) 616, 621 (1871) (“A treaty may supersede 
a prior act of Congress, and an act of Congress may supersede a prior treaty.”). 
 33 See infra note 275. 
 34 Scholars have studied the role of territorial expansion in U.S. state formation. See 
generally, e.g., COLONIAL CRUCIBLE (Alfred W. McCoy & Francisco A. Scarano eds., 2009) 
(examining imperial state formation during the period of overseas expansion in the early 
twentieth century); PAUL FRYMER, BUILDING AN AMERICAN EMPIRE (2017) (exploring “the 
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“cult”35 of judicial constitutionalism stood in stark contrast to in-
ternational law’s relative relegation to the political sphere. 

The split in judicial roles then had profound ripple effects, 
splintering public law more broadly. The judiciary’s assertion of 
authority over constitutional law and its retreat from interna-
tional law recast constitutional law as more “legal” and interna-
tional law as more “political.” Consider, for instance, the “Austinian 
challenge” often introduced in the first week of international law 
courses—namely, the idea, rooted in an archaic form of legal pos-
itivism, that international law is not real law because law  
requires enforceable sanctions. The Austinian challenge, in  
fact, had previously been understood as a challenge to all  
public law. After the Civil War, however, scholars reformulated 
the Austinian challenge as a problem for only international law 
based on the different ways that courts applied constitutional and 
international law against the state’s agents.36 Also in this period, 
based on an expansion of the last-in-time doctrine to customary 
international law, courts retreated from the view that interna-
tional law informed the limits of foreign powers enumerated in 
the Constitution, instead coming to see international law as  
a source of extraconstitutional power.37 And the fields split.38  
Constitutional lawyers—armed with the first constitutional  
casebooks—saw case law as a means of justifying their field as 
“real” law. In turn, international lawyers separately professional-
ized, wrote their own casebooks, and pushed judicial models for 
international law in an effort to legitimate a field now seen as 
insufficiently legal. 

In sum, to better understand the splintering of American 
public law, this Article integrates two developments for the first 
time: (1) the rise of judicial supremacy as to constitutional law 
and the reintegration of the southern states and (2) the rise of 
judicial deference as to international law and western expan-
sion.39 To do so, the Article draws on hundreds of primary sources 

 
relationship between federal authority over public land and the incorporation of diverse 
demographics and geographies” during the nineteenth century). But courts’ role in that 
process has been underappreciated. 
 35 WILLIAM J. NOVAK, THE PEOPLE’S WELFARE 246 (1996). 
 36 See infra Part III.A. 
 37 See infra Part III.B. 
 38 See infra Part III.C. 
 39 Cf. Maggie Blackhawk, Federal Indian Law as Paradigm Within Public Law, 132 
HARV. L. REV. 1787, 1795 (2019) [hereinafter Blackhawk, Federal Indian Law] (noting a 
disconnect between “[t]he Civil War and Reconstruction Amendments” paradigm for pub-
lic law and that of “western expansion”). 
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that reflect both legal doctrine and the broader legal and intellec-
tual culture—including cases, treaties, statutes, treatises, politi-
cal speeches, newspaper and journal articles, civics schoolbooks, 
and law school curricula. 

This Article is not just about getting the past right, though. 
Rather, “[l]ike funerals, history-writing is for the living,”40 and the 
history here challenges how we use and think about public law 
from before, during, and after public law’s splintering. 

First, the history challenges how we construct constitutional 
traditions that predate the splintering. To look back and search 
for constitutional traditions, we must appreciate that constitu-
tional claims were made in a radically different public law context—
one that did not distinguish constitutional law from international 
law as sharply as we do today. For example, ever-ambitious law 
enforcement activity across borders increasingly raises the issue 
of whether the Constitution protects foreigners outside U.S. juris-
diction.41 There may be little early historical evidence that consti-
tutional rights were understood to do so. But that paucity of evi-
dence can be explained by the fact that the law of nations was 
understood to provide that protection instead, and legal protec-
tions under constitutional and international law were not distin-
guished as starkly as they are today. The historical tradition can 
thus be stated differently. One might say, at a narrow level of 
generality, that there was no tradition of constitutional protection 
for foreigners outside U.S. jurisdiction. But at a higher level of 
generality, there was a robust tradition of public law limits on 
federal power abroad. 

Second, the history recasts the lessons we draw from the rise 
of judicial supremacy during the splintering. New, historically 
oriented work is seeking to better understand the origins of con-
stitutional “juristocracy” (and its opposition) in the Court’s re-
sponse to Reconstruction.42 This Article shows that both judicial 

 
 40 Hasok Chang, Presentist History for Pluralist Science, 52 J. FOR GEN. PHIL. SCI. 
97, 99 (2021). 
 41 See, e.g., Hernandez v. Mesa, 140 S. Ct. 735, 759–60 (2020) (Ginsburg, J., dissent-
ing) (describing the prevalence of allegedly unconstitutional conduct by federal agents 
across the southern border). 
 42 See Nikolas Bowie & Daphna Renan, The Separation-of-Powers Counterrevolution, 
131 YALE L.J. 2020, 2047–82 (2022) (arguing that a “juristocratic” conception of separation 
of powers originated in Lost Cause ideology after the Civil War); Helen Hershkoff & Fred 
Smith, Jr., Reconstructing Klein, 90 U. CHI. L. REV. 2101, 2117–46 (2023) (reconsidering 
United States v. Klein, 80 U.S. (13 Wall.) 128 (1872), as an early example of judicial ob-
struction of congressional Reconstruction); Samuel Moyn & Rephael G. Stern, To Save 
Democracy from Juristocracy: J.B. Thayer and Congressional Power After the Civil War, 
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supremacy (internally) and judicial deference (externally) devel-
oped in the post–Civil War period and that the divergence  
reflected contingent choices and events, rather than any essential 
differences between internal and external public law. Namely,  
judicial empowerment in the constitutional context reflected the 
failure of alternative political strategies and the weakening of  
political support for Reconstruction, whereas political strategies 
and support for western expansion proved more resilient. In ad-
dition, the Article shows that both judicial supremacy as to the 
South and judicial deference as to the West facilitated profoundly 
regressive policies—whether the gutting of Reconstruction in the 
South or the dispossession of Native nations and Mexicans and 
the race-based exclusion of Chinese immigrants in the West. 
From this perspective, regressive policy appears endemic to the 
era and to white supremacy, not to judicial supremacy. 

Third, the history ultimately invites us to reimagine public 
law in a more unified way today. Absent any account of American 
public law’s splintering, an entrenched assumption that there is 
something intrinsically different between internal and external 
public law—one more legal, the other more political—pervades 
our legal culture. By putting forth an explanation of how public 
law splintered in the United States that is rooted in contingency, 
rather than necessity, this Article unsettles that assumption. In-
deed, scholars who have identified structural similarities across 
public law’s international-domestic divide have done so to ad-
vance a powerful methodological claim: we can better understand 
and teach public law if we think more symbiotically across the 
divide about the state as a distinct subject of legal regulation.43 
While that approach might initially strike us as quite abstract 
and dubious in theory, this Article shows that the approach is  
in fact rooted in a historical way of understanding public law  
and that the approach retreated for contingent reasons that  
obscured, rather than erased, constitutional and international 
law’s shared features. 

The Article has four parts. Part I describes the “before” picture. 
It catalogs the many ways in which constitutional law and the law 
of nations mixed and blurred before the late nineteenth century. It 
does so in a more systematic way than has been done before while 
also extending past the Founding period on which prior scholarship 
 
38 CONST. COMMENT. 315, 344–70 (2025) (describing Professor James Bradley Thayer’s 
deferential standard for judicial review as a response to post–Civil War “juristocracy”). 
 43 See LEVINSON, supra note 17, at 7; Goldsmith & Levinson, supra note 7, at 1864–
68; Whytock, supra note 17, at 187–93. 
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has focused. Part II recounts the splintering of American public 
law. It tells how, after the Civil War, federal courts more aggres-
sively asserted authority over constitutional law in the context of 
gutting Reconstruction while they became newly deferential toward 
Congress with respect to international law—specifically treaties—
in the context of western expansion. Part III surveys the ripple ef-
fects of splintering American public law more broadly, including 
how a deferential doctrine that was originally about treaties ex-
panded into a doctrine about customary international law as well. 
Part IV takes stock. It assesses the strength and scope of the con-
clusions that can be drawn from this history and extrapolates the 
history’s broader implications for public law. 

At the outset, I note that the law of nations was broader than 
what came to be known as international law. It had an interna-
tional dimension, consisting largely of treaties and the customary 
law of nations, that corresponds roughly with today’s public interna-
tional law.44 It also had what the Supreme Court has called a “more 
pedestrian” side, consisting of principles to govern transnational 
commercial relations—including maritime law, the law mer-
chant, and conflict of laws.45 Finally, it was also a comparative 
resource for principles and best practices as to governing within 
a state.46 Unless indicated otherwise, I refer to the international 
dimension of the law of nations, which encompassed the rules un-
derstood to be binding on the state in a manner akin to domestic 
constitutional rules.47 But the gradual privatization of the trans-
national dimension and the receding of the comparative dimen-
sion are also part of the story to be told here. 

I.  PUBLIC LAW BEFORE THE WAR 
This first Part tours a lost world. It catalogs how U.S. consti-

tutional law and the law of nations mixed and blurred before the 
Civil War. Part I.A introduces an earlier understanding of them 
 
 44 See David M. Golove & Daniel J. Hulsebosch, The Federalist Constitution as a 
Project in International Law, 89 FORDHAM L. REV. 1841, 1842 (2021) [hereinafter Golove 
& Hulsebosch, The Federalist Constitution]. 
 45 Sosa v. Alvarez-Machain, 542 U.S. 692, 715 (2004). 
 46 Golove & Hulsebosch, The Federalist Constitution, supra note 44, at 1847–48  
(citing Jeremy Waldron, Foreign Law and the Modern Ius Gentium, 119 HARV. L. REV. 
129, 133 (2005)). 
 47 See David M. Golove & Daniel J. Hulsebosch, The Law of Nations and the Consti-
tution: An Early Modern Perspective, 106 GEO. L.J. 1593, 1612 n.75 (2018) [hereinafter 
Golove & Hulsebosch, The Law of Nations] (distinguishing “those obligations that were 
binding on the United States as a nation (that is, the law of state-state relations)” from 
“rules and principles that nations were free to adopt or not, and that applied to virtually 
all commercial transactions”). 
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as related branches of public law—one governing the state inter-
nally, the other externally—that similarly depended on politics as 
much as legal institutions for interpretation and enforcement. It 
also addresses two potentially distinguishing factors—written 
constitutionalism and judicial review—and explains why these 
factors were beginning to distinguish constitutional law from the 
law of nations only to a small degree. Part I.B shows how, in prac-
tice, the boundaries between U.S. constitutional law and the law 
of nations blurred: the internal-external distinction itself was 
blurry, and constitution making drew on and incorporated the 
law of nations. Part I.C documents how, because of these links, 
constitutional law and the law of nations were written about, 
taught, and practiced together as integrated fields. 

A. Legal-Political Branches 
The tour begins with the category of public law and how con-

stitutional law and the law of nations were understood as its re-
lated branches. In the early modern world, public law concerned 
what today we might call the problem of “governance,”48 though a 
closer historical term was “[o]rder.”49 It was the problem of how to 
govern or order by law absent any undisputed authority to pre-
scribe rules or enforce compliance.50 

Within public law, as scholars have long observed, there was 
a division between the internal and external, or domestic and for-
eign, dimensions of that problem.51 That division reflected a rec-
ognizably modern definition of the state, dating to the sixteenth 
century’s close in Europe, as an impersonal “supreme political au-
thority within a certain defined territory.”52 This modern idea of 
the sovereign state reflected a collapse of faith in universal insti-
tutions and authorities amid the Protestant Reformation and ex-
panded contact with non-Europeans through empire and trade.53 
It also sharpened a distinction between the internal political 

 
 48 See, e.g., Whytock, supra note 17, at 191; Golove & Hulsebosch, The Federalist 
Constitution, supra note 44, at 1844. 
 49 See, e.g., Jean Domat, The Publick Law, in 2 THE CIVIL LAW IN ITS NATURAL ORDER 
268, 289 (William Strahan ed. and trans., London, J. Bettenham 1722) (1697) (defining 
public law as “good Order in a State”). 
 50 See Golove & Hulsebosch, The Federalist Constitution, supra note 44, at 1844. 
 51 See, e.g., Zechariah Chafee Jr., Amending the Constitution to Cripple Treaties, 12 
LA. L. REV. 345, 368–69 (1952). 
 52 2 QUENTIN SKINNER, THE FOUNDATIONS OF MODERN POLITICAL THOUGHT 353 (1978). 
 53 See R.B.J. WALKER, INSIDE/OUTSIDE: INTERNATIONAL RELATIONS AS POLITICAL 
THEORY 16 (1993). 
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community (subject to the state’s sovereignty) and the external 
relations among them (lacking a supersovereign).54 

Early modern writers on public law—or publicists—thus dis-
tinguished between the sovereign state’s internal and external 
powers as well as between the branches of public law governing 
them. John Locke, for instance, famously distinguished between 
an “executive” power for “the execution of the municipal laws of 
the society within its self” and a “federative” power for “the man-
agement of the security and interest of the public without.”55 

The internal-external distinction organized public law in 
British North America before and after U.S. independence. In the 
British Empire, “[m]unicipal affairs took place within the ambit 
of national law while foreign affairs were transacted under the 
law of nations.”56 Similarly, in the early United States, constitu-
tional law governed how the state organized its internal organs 
and “the relation between the political body and its members”57; 
in turn, the law of nations governed the state’s external relations 
among “civilized nations.”58 Thus, James Madison and other 
members of the Founding generation distinguished between the 
“municipal laws” related to “internal peace” and the “external 
laws” related to “external peace.”59 Into the 1830s, Justice Joseph 

 
 54 See LOUGHLIN, FOUNDATIONS OF PUBLIC LAW, supra note 7, at 2 (explaining that, 
despite origins in medieval notions of “fundamental law,” “public law . . . comes into exist-
ence only as a consequence of the changes that give birth to the modern idea of the state”); 
MICHAEL STOLLEIS, PUBLIC LAW IN GERMANY: A HISTORICAL INTRODUCTION FROM THE 
16TH TO THE 21ST CENTURY, at i (Thomas Dunlap trans., 2017) (“The early modern state 
that arose everywhere out of the medieval polities in Europe also prompted the creation 
of a ‘public-law’ discipline that was unique to it.”). 
 55 JOHN LOCKE, SECOND TREATISE OF CIVIL GOVERNMENT 76–77 (C.B. Macpherson 
ed., Hackett 1980) (1690) (emphasis omitted); see also MONTESQUIEU, THE SPIRIT OF THE 
LAWS 156 (Anne M. Cohler et al. eds. & trans., Cambridge Univ. Press 1989) (1748) (dis-
tinguishing the “executive power over the things depending on civil right” from the “exec-
utive power over the things depending on the right of nations”); Domat, supra note 49, at 
419 (dividing public law between “the Law of Nations” and “that which passes in every 
State subject to one and the same Government, and which has for its Laws . . . the munic-
ipal Laws there in force”). 
 56 DAVID ARMITAGE, FOUNDATIONS OF MODERN INTERNATIONAL THOUGHT 141 
(2013). The law of nations, though, was also a transnational resource for governance. See 
generally David Armitage, George III and the Law of Nations, 79 WM. & MARY Q. 3 (2022). 
 57 1 DAVID HOFFMAN, LEGAL OUTLINES 365 (Baltimore, Edward J. Coale 1829); accord 
St. George Tucker, Of the Several Forms of Government, in VIEW OF THE CONSTITUTION OF 
THE UNITED STATES 21, 29 (Clyde N. Wilson ed., Liberty Fund 2012) (1803). 
 58 JAMES KENT, COMMENTARIES ON AMERICAN LAW 1 (New York, O. Halsted 1826). 
 59 James Madison, Helvidius Number II, in THE PACIFICUS-HELVIDIUS DEBATES OF 
1793–1794, at 65, 72 (Morton J. Frisch ed., Liberty Fund 2007) (1793); see also THE 
FEDERALIST NO. 45, at 289 (James Madison) (Clinton Rossiter ed., 1961) (distinguishing 
between the federal government’s powers “on external objects, as war, peace, negotiation, 
and foreign commerce” and powers over internal affairs largely reserved to the states); 1 



1542 The University of Chicago Law Review [92:1529 

Story similarly distinguished between “internal” public law gov-
erning “the relations between the sovereign and the people” (or 
“the public law of the state”) and “external” public law governing 
“the relations between different nations” (or “international 
law”).60 Other legal authorities made a similar distinction well 
into the nineteenth century.61 

Because the internal and external branches of public law con-
fronted the same fundamental problem of governing the sovereign 
state absent coercive power over it, they both depended on politi-
cal strategies as much as legal institutions. That is, they were 
both understood to be “legal-political.”62 Historians have long used 
that term to describe constitutional law in this period,63 and it 
applies equally to the law of nations. 

On the one hand, constitutional law and the law of nations 
were interpreted and enforced partly through legal institutions. 
That point likely seems obvious as to constitutional law, but it 
was also true of the law of nations. Courts implemented treaties 
as supreme law, and the customary law of nations provided rules 
of decision in certain cases—such as, most prominently, prize cases 
 
JAMES WILSON, THE WORKS OF THE HONOURABLE JAMES WILSON, L.L.D. 105 (Bird Wilson 
ed., Philadelphia, Bronson & Chauncey 1804) (1791) (dividing law between “[t]hat which 
a political society makes for itself” and “that which two or more political societies make 
for themselves”); 2 SAMUEL STANHOPE SMITH, THE LECTURES, CORRECTED AND IMPROVED, 
WHICH HAVE BEEN DELIVERED FOR A SERIES OF YEARS, IN THE COLLEGE OF NEW JERSEY; 
ON THE SUBJECTS OF MORAL AND POLITICAL PHILOSOPHY (New York, Whiting & Watson 
1812) (dividing between “[t]he rules and principles which give the form to the society or 
government itself” and “the rules which should govern the conduct of independent govern-
ments or states to one another”). 
 60 Joseph Story, Law of Nations, in 9 ENCYCLOPÆDIA AMERICANA 141, 141 (Philadelphia, 
Lea & Blanchard 1844) (emphasis omitted). 
 61 See, e.g., TIMOTHY WALKER, INTRODUCTION TO AMERICAN LAW 622 (2d ed. Cincinnati, 
Derby, Bradley & Co. 1846) (describing international law and constitutional law as con-
cerning “the external relations of nations” and “their internal organization,” respectively); 
Right of Expatriation, 9 Op. Att’y Gen. 356, 362–63 (1859) (distinguishing the external 
“public law of the world” and the internal “municipal code”). 
 62 Arguably, they were legal-political-moral, given shared foundations in natural 
law. Natural law was a source of content for both. See, e.g., Jud Campbell, Constitutional 
Rights Before Realism, 2020 U. ILL. L. REV. 1433; EMER DE VATTEL, THE LAW OF NATIONS 
68–69 (Béla Kapossy & Richard Whatmore eds., Liberty Fund 2008) (1758). Natural law 
also helped explain how both were binding on the sovereign. That is, public law whose 
content came from natural law was considered morally inviolable as “higher law.” See, e.g., 
EDWARD S. CORWIN, THE “HIGHER LAW” BACKGROUND OF AMERICAN CONSTITUTIONAL 
LAW 4–5 (1955). The rest of public law was binding based on consent, but why were sover-
eigns bound by consent? Natural law—especially the principle that “a lawful engagement, 
voluntarily made, should be faithfully fulfilled”—could provide an answer. JAMES WILSON, 
supra note 59, at 105; accord HOFFMAN, supra note 57, at 349. 
 63 JOHN PHILLIP REID, CONSTITUTIONAL HISTORY OF THE AMERICAN REVOLUTION: 
THE AUTHORITY TO LEGISLATE 21 (1991); see also, e.g., LARRY D. KRAMER, THE PEOPLE 
THEMSELVES: POPULAR CONSTITUTIONALISM AND JUDICIAL REVIEW 24 (2004). 
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adjudicating wartime maritime captures. Indeed, the Marshall 
Court decided more cases applying international law than consti-
tutional law.64 

On the other hand, constitutional law and the law of nations 
were also, if not primarily, interpreted and enforced through pol-
itics. Not in the sense that public law reduced merely to the out-
come of interest or policy competition. Rather, in the sense that 
they were explicitly understood to depend on political actors and 
structures for their interpretation and enforcement. Here, mod-
ern intuitions likely flip. Political settlement of the law of nations 
through diplomacy and war is more intuitive. But constitutional 
law also had an explicit political dimension. Under the British 
and colonial systems, for instance, constitutions were largely  
understood to impose political duties on legislatures, not courts, 
to ensure that legislation complied with them.65 And in the early 
United States, judicial authority over constitutional law was  
contested. Indeed, the view that courts had final say over the 
meaning of the Constitution clashed with political understand-
ings of constitutionalism that variously held that other branches, 
state legislatures, or the people themselves got to decide what the 
Constitution meant.66 

A theme of the first half of U.S. constitutional history was 
thus a back-and-forth between judicial and political understand-
ings of constitutionalism. Judicial supremacy was “Federalist 
doctrine” in the 1790s before it was rebuked by Thomas Jefferson 
and James Madison’s Democratic-Republican electoral revolution 

 
 64 See Edward Dumbauld, John Marshall and the Law of Nations, 104 U. PA. L. REV. 
38, 40 (1955). Why courts applied the customary law of nations is a source of debate that 
this Article need not enter. Many scholars take the view that it was a form of general law. 
See, e.g., CURTIS A. BRADLEY, INTERNATIONAL LAW IN THE U.S. LEGAL SYSTEM 152 & n.29 
(2d ed. 2020) (noting that “[n]umerous scholars . . . agree that it was treated as general 
common law”); ANTHONY J. BELLIA JR. & BRADFORD R. CLARK, THE LAW OF NATIONS AND 
THE UNITED STATES CONSTITUTION 3–134 (2017) [hereinafter BELLIA & CLARK, THE LAW 
OF NATIONS] (developing a historical theory of the customary law of nations as general law 
that courts applied to the extent required to uphold the constitutional allocation of foreign 
powers, especially the recognition power). Others argue that at least its branch with an 
international dimension was incorporated into federal law as “the law of the land.” See, 
e.g., Golove & Hulsebosch, The Law of Nations, supra note 47, at 1605–23. For still other 
views, see infra notes 476–79 and accompanying text. 
 65 See ROBERT J. STEINFELD, “TO SAVE THE PEOPLE FROM THEMSELVES” 12–14, 122–
26 (2021). 
 66 See, e.g., CHRISTIAN G. FRITZ, MONITORING AMERICAN FEDERALISM: THE HISTORY 
OF STATE LEGISLATIVE RESISTANCE 7–8 (2023) (documenting “the belief that scrutinizing 
whether governments were operating within the limits of their constitutional authority 
. . . was not the monopoly of the Supreme Court” but rather belonged to “individual citi-
zens, juries, the press, and most importantly, state legislatures”). 
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of 1800.67 Before the election of 1800, in the Kentucky and Virginia 
Resolutions authored by Jefferson and Madison, those states’  
legislatures asserted the power to determine whether the Alien 
and Sedition Acts overstepped the constitutional scope of federal 
authority and urged Congress to rescind them.68 After the election, 
Democratic-Republicans repealed the Federalists’ last-minute ef-
forts to expand federal courts and their jurisdiction.69 By the 
1830s, a growing list of constitutional crises, such as state nulli-
fication, had revived support for the judiciary as final arbiter, yet 
Jacksonian Democrats buoyed a more political approach at the 
federal level.70 President Jackson initially supported Georgia’s de-
fiance of the Supreme Court’s decision in Worcester v. Georgia71 
that Georgia’s purported extension of its laws over the Cherokee 
Nation violated federal law, and he vetoed renewal of a national 
bank on constitutional grounds, despite the Court’s constitutional 
blessing of a bank in McCulloch v. Maryland.72 While some politi-
cians, including a freshly elected President James Buchanan,73 
looked to the Court to resolve the political standoff over slavery 
in the federal territories,74 abolitionists did not—and President 
Abraham Lincoln and a Republican Congress then flouted the 
Court’s infamous effort at resolution of that issue in Dred Scott v. 
Sandford.75 

The degree to which both constitutional law and the law of 
nations were at least in part explicitly dependent on politics is 
apparent in their similar reliance on the division and balance of 
power. For instance, legal scholars have suggested an analogy  
between constitutional law’s separation of powers and theories of 
balancing power internationally through alliances and 

 
 67 KEITH E. WHITTINGTON, POLITICAL FOUNDATIONS OF JUDICIAL SUPREMACY 233–48 
(2007) (quoting Frank M. Anderson, Contemporary Opinion of the Virginia and Kentucky 
Resolutions, 5 AM. HIST. REV. 47, 54 (1899)); see also KRAMER, supra note 63, at 128–44. 
 68 See KRAMER, supra note 63, at 136–37. 
 69 See id. at 138–44. 
 70 See id. at 170–206. 
 71 31 U.S. (6 Pet.) 515 (1832). 
 72 17 U.S. (4 Wheat.) 316 (1819); see KRAMER, supra note 63, at 182–83. 
 73 See James Buchanan, Inaugural Address, in 5 MESSAGES AND PAPERS OF THE 
PRESIDENTS, 1789–1897, at 430, 431 (James D. Richardson ed., Washington, Government 
Printing Office 1897). 
 74 See STANLEY I. KUTLER, JUDICIAL POWER AND RECONSTRUCTION POLITICS 33 (1968). 
 75 60 U.S. (19 How.) 393 (1857); see KRAMER, supra note 63, at 209–13. To be sure, 
some pushback to Dred Scott seemed predicated on an acceptance of judicial finality, such 
as dismissing the Court’s declaration that the Missouri Compromise was unconstitutional 
as “dicta.” See BARRY FRIEDMAN, THE WILL OF THE PEOPLE 113–14 (2009). But critics of 
the decision also argued that the Court had purported to decide what was in fact a “polit-
ical” issue. See id. at 114–15. 
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confederations.76 The balance-of-power analogy even more power-
fully extended to the series of sectional compromises that  
maintained equilibrium among the states from 1787 through the 
antebellum period.77 

At bottom, the shared legal-political nature of constitutional 
law and the law of nations meant both were relatively diffuse, 
contested, and uncertain. They were closer to languages or frame-
works for argument,78 rather than the “harder” form of constitu-
tional law recognizable today.79 

Where constitutional law and the law of nations fell on the 
legal-political continuum started to change, no doubt, when 
Americans started writing down their constitutions and recogniz-
ing a power of judicial review. But the distinguishing effects of 
written constitutionalism and judicial review were merely embry-
onic in the early nineteenth century. 

Start with the shift to written constitutions. Written consti-
tutionalism originated with colonial corporate charters as early 
as the seventeenth century.80 In the eighteenth century, constitu-
tions began to be written, printed, and circulated more widely.81 
In the nineteenth century, written constitutionalism contributed 
to a more profound change: imagining a constitution as a unitary, 
fixed authority.82 The Constitution eventually became—in 
Thomas Paine’s foretelling words—“a thing.”83 Surely, no one has 
ever said anything similar about the law of nations. 

At least on the surface, then, written constitutionalism 
wedged constitutional law and the law of nations apart. The pro-
cesses of drafting, debating, and enacting written constitutions 
mirrored ordinary lawmaking processes and thus made 

 
 76 See Akhil Reed Amar, Of Sovereignty and Federalism, 96 YALE L.J. 1425, 1496–
97, 1497 n.283 (1987); Goldsmith & Levinson, supra note 7, at 1840. 
 77 See FREDERICK JACKSON TURNER, THE SIGNIFICANCE OF SECTIONS IN AMERICAN 
HISTORY 319–20 (1932); Daniel H. Deudney, The Philadelphian System: Sovereignty, Arms 
Control, and Balance of Power in American States-Union, Circa 1787–1861, 49 INT’L ORG. 
191, 218 (1995); HENDRICKSON, supra note 22, at 5. 
 78 Cf. REID, supra note 63, at 21 (describing eighteenth-century constitutionalism as 
a “legal-political language”); KRAMER, supra note 63, at 13 (describing eighteenth-century 
constitutionalism as “a framework for argument”); JOHN FABIAN WITT, LINCOLN’S CODE 
365 (2012) (describing nineteenth-century laws of war as “a language” for argument). 
 79 See William W. Van Alstyne, The Idea of the Constitution as Hard Law, 37 J. 
LEGAL EDUC. 174, 179–80 (1987). 
 80 See generally Nikolas Bowie, Why the Constitution Was Written Down, 71 STAN. L. 
REV. 1397 (2019). 
 81 See LINDA COLLEY, THE GUN, THE SHIP, AND THE PEN 3 (2021). 
 82 See JONATHAN GIENAPP, THE SECOND CREATION 326 (2018). 
 83 Thomas Paine, Rights of Man, in COLLECTED WRITINGS 433, 467 (Eric Foner ed., 
Libr. of Am. 1995) (1791). 



1546 The University of Chicago Law Review [92:1529 

constitutional law seem more like ordinary domestic law than like 
the law of nations.84 And the Marshall Court at times applied 
methods of statutory interpretation to constitutional interpreta-
tion, again making constitutional law seem closer to ordinary law.85 

But the distinguishing effects of written constitutionalism 
were limited. For one thing, constitutional law remained partly, 
if not largely, unwritten. The Constitution’s general language and 
brevity precipitated the development of unwritten doctrines and 
norms.86 Courts, lawyers, and the people also continued to rely on 
extratextual sources such as custom, general law, and natural 
law.87 At the same time, much of the law of nations consisted of 
written treaties—increasingly so during the nineteenth cen-
tury88—and there was a rich law-of-nations tradition concerning 
their interpretation.89 The mere fact of writtenness, therefore, did 
not distinguish constitutional law from the law of nations. Ra-
ther, any potential distinction turned on whether the written 
Constitution should be interpreted differently than a written 
treaty—a source of debate throughout the antebellum period.90 

Judicial review’s effect on differentiating the branches of pub-
lic law was likewise only nascent before the late nineteenth cen-
tury. To be sure, judicial review of the constitutionality of statutes 
was relatively well accepted by the 1790s,91 while there was at 
most uncertainty over whether courts should decline to apply 
 
 84 STEINFELD, supra note 65, at 15. 
 85 See SYLVIA SNOWISS, JUDICIAL REVIEW AND THE LAW OF THE CONSTITUTION 121–
75 (1990). For example, in Sturges v. Crowninshield, 17 U.S. (4 Wheat.) 122 (1819), a Con-
tract Clause case, Chief Justice John Marshall said that “our first inquiry is into the mean-
ing of words in common use,” id. at 197. But see McCulloch, 17 U.S. (4 Wheat.) at 407 
(cautioning that “we must never forget that it is a constitution we are expounding” (em-
phasis in original)). 
 86 See Richard Albert, Yaniv Roznai & Ryan C. Williams, A Return to Constitutional 
Basics: Amendment, Constitution, and Writtenness, in AMENDING AMERICA’S UNWRITTEN 
CONSTITUTION 1, 2–5 (Richard Albert et al. eds., 2022). 
 87 See Suzanna Sherry, The Founders’ Unwritten Constitution, 54 U. CHI. L. REV. 
1127, 1167–76 (1987); Farah Peterson, Constitutionalism in Unexpected Places, 106 VA. L. 
REV. 559, 562 (2020); cf. Mary Sarah Bilder, Charter Constitutionalism: The Myth of Ed-
ward Coke and the Virginia Charter, 94 N.C. L. REV. 1545, 1590 (2016) (articulating an 
earlier understanding of constitutionalism by which “words represented principles, but [ ] 
the principles were not defined and limited entirely by the words”). 
 88 See Edward Keene, The Treaty-Making Revolution of the Nineteenth Century, 34 
INT’L HIST. REV. 475, 477–78 (2012). 
 89 See, e.g., VATTEL, supra note 62, at 244–74. 
 90 See Jud Campbell, Four Views of the Nature of the Union, 47 HARV. J.L. & PUB. 
POL’Y 13, 16–33 (2024). 
 91 Scholars generally agree that a judicial practice of voiding legislation repugnant 
to the Constitution was widely accepted by the 1790s, despite disagreement over the prac-
tice’s origins. See STEINFELD, supra note 65, at 1–4 (summarizing leading entries in the 
literature). 
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statutes that violated the law of nations.92 In practice, however, 
how federal courts dealt with statutory conflicts with both consti-
tutional and international law was closer for two reasons. 

First, judicial review was relatively modest. With one excep-
tion, the Supreme Court did not strike down any major federal 
legislation before the Civil War. When the Supreme Court recog-
nized judicial review in 1803 in Marbury v. Madison,93 it did so in 
strategically self-effacing fashion by striking down an unim-
portant statutory provision enlarging the Court’s own original ju-
risdiction.94 Dred Scott, of course, was the exception to judicial 
modesty by declaring unconstitutional the (repealed) Missouri 
Compromise that had banned slavery in new federal territories 
north of the 36° 30′ latitude line going forward. Yet it precipitated 
a backlash and was flouted by President Lincoln and the Repub-
lican Congress, who banned slavery in the District of Columbia 
and federal territories in 1862.95 Thus, even though the Supreme 
Court’s horizontal review of federal legislation became generally 
accepted, it was hardly settled that the Court’s views were final 
and binding. 

The Court’s vertical review of state legislation was slightly 
more active yet still occasional and fraught. Before the Civil War, 
 
 92 There was uncertainty not only over whether courts would apply any international 
limits on congressional power but also over whether there even were such limits. There 
were mixed views on whether treaties limited statutes. See infra notes 262–73 and accom-
panying text. There were also divergent views about whether the unwritten law of nations 
limited statutes on, for instance, an incorporation theory, see infra text accompanying 
notes 135–45, or a structural theory that, in then-Representative John Marshall’s words, 
the Constitution “can never be construed to make to the Government a grant of power, 
which the people making it do not themselves possess” under the law of nations, 10 
ANNALS OF CONG. 607 (1800). For a review of conflicting views from the early republic 
period, see Golove & Hulsebosch, The Law of Nations, supra note 47, at 1633–39. For con-
tinuing disagreement well into the nineteenth century, compare, for example, Appropria-
tion of Captured Property, 10 Op. Att’y Gen. 519, 521 (1863) (“I suppose . . . that in case 
an act of Congress should happen to conflict with a dogma of the ‘public law,’ so-called, the 
dogma must yield to what our Constitution declares to be ‘the supreme law of the law 
. . . .’”), with Military Commissions, 11 Op. Att’y Gen. 297, 299 (1865): 

The framers of the Constitution knew that a nation could not maintain an 
honorable place amongst the nations of the world that does not regard the 
great and essential principles of the law of nations as a part of the law of the 
land. Hence Congress may define those laws, but cannot abrogate them. 

 93 5 U.S. (1 Cranch) 137 (1803). 
 94 See id. at 176–80. The legislation that mattered at that point in the controversy 
over the Federalists’ appointment of midnight judges was the Democratic-Republicans’ 
1802 Repeal Act, ch. 31, 2 Stat. 156 (1802). And one week after Marbury, the Justices 
acquiesced to that Act’s restoration of their circuit-riding duties. See Stuart v. Laird, 5 
U.S. (1 Cranch) 299 (1803); Michael J. Klarman, How Great Were the “Great” Marshall 
Court Decisions?, 87 VA. L. REV. 1111, 1124 (2001). 
 95 See David P. Currie, The Civil War Congress, 73 U. CHI. L. REV. 1131, 1147 (2006). 
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“[t]he U.S. Supreme Court invalidated approximately one state 
statute every two years.”96 In any event, federal courts’ vertical 
review of state legislation did not present the public law issue 
here—namely, application of the Constitution against the United 
States in the absence of an enforcer above the United States—
given that the practice was predicated on the federal govern-
ment’s supremacy over the states. 

State courts’ horizontal review of state legislation did present 
an analogous issue, but this type of review, too, was “either rare 
or nonexistent” in the states until the eve of the Civil War.97 Only 
after state legislatures’ incompetence and corruption were 
blamed for fiscal and economic crises in the late 1830s and early 
1840s did state courts start striking down state laws in larger 
numbers.98 That prewar boom in state court horizontal judicial 
review would lay groundwork for expanded federal court horizon-
tal review by the transmission of ideas and personnel—but not 
until after the war.99 

Second, the Supreme Court primarily influenced constitu-
tional law through a practice of equitable interpretation similar 
to how it approached potential conflicts with the law of nations. 
With respect to both bodies of law, the Court construed statutes 
to avoid conflicts.100 Indeed, commentators have observed that 
what we now recognize as the constitutional avoidance canon was 
historically related to a practice of avoiding conflicts with the law 
of nations.101 As the twentieth-century Supreme Court put it, the 
canon “that an Act of Congress ought not be construed to violate 
the Constitution if any other possible construction remains avail-
able” “heed[s] the essence of Mr. Chief Justice Marshall’s 

 
 96 JED HANDELSMAN SHUGERMAN, THE PEOPLE’S COURTS 31 (2012). 
 97 Id. 
 98 Id. at 123–43. 
 99 Id. at 142. 
 100 This equitable practice dated to English courts. A prominent example, involving a 
constitutional conflict, was Lord Edward Coke’s opinion in Bonham’s Case (1610) 77 Eng. 
Rep. 638; 8 Co. Rep. 107 a. Scholars have long debated, though, whether Coke engaged in 
statutory interpretation or something closer to modern judicial review. See generally 
Charles M. Gay, Bonham’s Case Reviewed, 116 PROC. AM. PHIL. SOC’Y 35 (1972). In an 
example of how the practice extended to international conflicts, Alexander Hamilton’s 
briefs in Rutgers v. Waddington, an unpublished 1784 decision of the Mayor’s Court of 
New York City, cited Bonham’s Case to support his argument that the Trespass Act must 
be read consistent with the law of nations. See STEINFELD, supra note 65, at 232–33 (citing 
1 THE LAW PRACTICE OF ALEXANDER HAMILTON 357–58, 382 (Julius Goebel ed., 1964)). 
 101 See Note, The Avoidance of Constitutional Questions and the Preservation of Judicial 
Review: Federal Court Treatment of the New Habeas Provisions, 111 HARV. L. REV. 1578, 
1585 (1998); William N. Eskridge, Jr., All About Words: Early Understandings of the “Judi-
cial Power” in Statutory Interpretation, 1776–1806, 101 COLUM. L. REV. 990, 1079 (2001). 
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admonition in Murray v. The Charming Betsy,” which concerned 
the avoidance of conflict with the law of nations.102 

This practice—as to avoiding constitutional conflicts—has 
been dubbed judicial review “in the shadows.”103 Recent scholar-
ship has identified several “mundane” cases before the Civil War 
in which the Court’s decisions implied that statutes, at least as 
straightforwardly read, were unconstitutional.104 In the vast ma-
jority of these cases, the Court’s interpretation of the statute 
makes sense only on the view that a more straightforward read-
ing would render the statute unconstitutional. For example, in a 
series of cases, the Supreme Court read the statutory grant of fed-
eral court jurisdiction over civil cases “where an alien is a party”105 
to mean “‘where, indeed, an alien is one party,’ but a citizen is the 
other” because the constitutional grant of jurisdiction extends 
only “to suits between citizens and foreigners.”106 

What the Court did in this line of cases is not very different 
from how the Court approached statutory conflicts with the law 
of nations in this period. Before the Civil War, the Court consist-
ently construed statutes to comply with the law of nations.107 The 
Marshall Court construed a general statutory grant of jurisdic-
tion to include an implied exception for sovereign immunity under 

 
 102 NLRB v. Catholic Bishop of Chicago, 440 U.S. 490, 500 (1979) (referencing Murray 
v. The Charming Betsy, 6 U.S. (2 Cranch) 64, 118 (1804)). 
 103 KEITH E. WHITTINGTON, REPUGNANT LAWS 117 (2019). 
 104 Id. at 85–119; Keith E. Whittington, Judicial Review of Congress Database, 1789–
2022, PRINCETON UNIV. (July 2022), https://perma.cc/J22U-XZA7 (collecting cases). Pro-
fessor Mark Graber has described many of these cases as involving practices approaching 
judicial review, which he calls “statutory neglect” and “statutory misconstruction.” Mark 
A. Graber, The Jacksonian Origins of Chase Court Activism, 25 J. S. CT. HIST. 17, 30 
& n.59 (2000) [hereinafter Graber, Jacksonian Origins]; see also Mark A. Graber, Naked 
Land Transfers and American Constitutional Development, 53 VAND. L. REV. 71, 106–13 
(2000) [hereinafter Graber, Naked Land Transfers]. 
 105 Judiciary Act of 1789, ch. 20, § 11, 1 Stat. 73, 78. 
 106 Mossman v. Higginson, 4 U.S. (4 Dall.) 12, 14 (1800) (emphasis in original); accord 
Hodgson v. Bowerbank, 9 U.S. (5 Cranch) 303, 304 (1809); Jackson v. Twentyman, 27 U.S. 
(2 Pet.) 136, 136 (1829). 
 107 See David L. Sloss, Michael D. Ramsey, & William S. Dodge, International Law in 
the Supreme Court to 1860, in INTERNATIONAL LAW IN THE U.S. SUPREME COURT 7, 49 
(David L. Sloss et al. eds., 2011) (observing that, between 1792 and 1860, “the Court con-
sistently deployed both treaties and customary international law as an interpretive tool to 
construe statutes through what later became known as the Charming Betsy canon”); Talbot 
v. Seeman, 5 U.S. (1 Cranch) 1, 43 (1801) (“[T]he laws of the United States ought not, if it 
be avoidable, so to be construed as to infract the common principles and usages of nations, 
or the general doctrines of national law.”); Charming Betsy, 6 U.S. (2 Cranch) at 118 (ad-
vancing a similar proposition); United States v. Klintock, 18 U.S. (5 Wheat.) 144, 151–52 
(1820) (same); The Apollon, 22 U.S. (9 Wheat.) 362, 370 (1824) (same). 
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the law of nations, for example,108 and the Taney Court construed 
the patent laws not to apply outside U.S. jurisdiction.109 Lawyers 
now refer to that practice as the Charming Betsy canon,110 though 
that case—which the practice predated—did not become associ-
ated with the rule until later.111 

To be sure, the Supreme Court arguably implied in Charming 
Betsy112 and other cases from the period that it would apply a stat-
ute in conflict with the law of nations if the conflict was unavoid-
able. Charming Betsy, for instance, stated that “an act of Con-
gress ought never to be construed to violate the law of nations if 
any other possible construction remains.”113 But the Court sig-
naled a robust confidence in its interpretive powers.114 After all, 
the immediately succeeding clause in Charming Betsy (which of-
ten gets chopped off in quotations) was: “. . . and consequently can 
never be construed to violate neutral rights, or to affect neutral 
commerce, further than is warranted by the law of nations as un-
derstood in this country.”115 And the Court used equally absolutist 
language elsewhere.116 If this language is taken at its word, then 
the Charming Betsy rule served as “a kind of judicial review” in 
the shadows.117 Indeed, later in the nineteenth century, in the 
first book on judicial review, the lawyer Brinton Coxe described 
the English interpretive rule “to avoid a conflict between the law 
of nations and an act of parliament”—which he equated to the 
 
 108 The Schooner Exchange v. McFaddon, 11 U.S. (7 Cranch) 116, 146 (1812). To be sure, 
the Court indicated that it would not apply the exception if Congress had intended such “in 
a manner not to be misunderstood.” BELLIA & CLARK, THE LAW OF NATIONS, supra note 64, 
at 82 (quoting Schooner Exchange, 11 U.S. (7 Cranch) at 146). But it would have been con-
sistent with the law of nations for Congress to withdraw its implied consent to sovereign 
immunity. See Golove & Hulsebosch, The Law of Nations, supra note 47, at 1655; cf. William 
S. Dodge, Withdrawing from Customary International Law: Some Lessons from History, 120 
YALE L.J.F. 169, 170 (2010) (“Unless one understands that some [customary international 
law] rules were once optional, it is easy to misread a number of important early U.S. Supreme 
Court cases like . . . The Schooner Exchange v. McFaddon.”). 
 109 Brown v. Duchesne, 60 U.S. (19 How.) 183, 195 (1857). 
 110 See Charming Betsy, 6 U.S. (2 Cranch) at 118. 
 111 By the late nineteenth century, the canon was associated with Charming Betsy. 
See BRINTON COXE, AN ESSAY ON JUDICIAL POWER AND UNCONSTITUTIONAL LEGISLATION 
180 & n.* (Philadelphia, Kay & Brother 1893); Young v. United States, 97 U.S. 39, 50 
(1878) (argument of counsel). 
 112 6 U.S. (2 Cranch) 64 (1804). 
 113 Id. at 118 (emphasis added). 
 114 See Golove & Hulsebosch, The Law of Nations, supra note 47, at 1655–56. 
 115 6 U.S. (2 Cranch) at 118 (emphasis added). 
 116 See, e.g., Seeman, 5 U.S. (1 Cranch) at 44 (“By this construction the act of congress 
will never violate those principles which we believe, and which it is our duty to believe, 
the legislature of the United States will always hold sacred.”). 
 117 Michael P. Socarras, International Law and the Constitution, 4 FED. CTS. L. REV. 
185, 213 (2011). 
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Charming Betsy rule—as a “relaxation” of legislative sovereignty, 
“or an exception to it.”118 

The bottom line is that both the internal and the external 
branches of public law were explicitly understood to depend on 
political structures and actors as much as on legal institutions. 
While judicial review and the writtenness of the Constitution 
were beginning to make constitutional law seem more like ordi-
nary domestic law than the law of nations, their distinguishing 
effects were only latent before the Civil War. 

B. Blurred Boundaries 
Constitutional law and the law of nations were not only re-

lated branches of law—their boundaries also blurred, or even dis-
appeared. For one thing, the “internal” and “external” categories 
were inescapably fuzzy. Relations between Anglo-American set-
tlers in North America and Native peoples, notably, eschewed 
classification as internal or external. American public law thus 
drew “two distinct maps”119 of the United States with respect to 
what the Supreme Court called “domestic dependent nations”120—
one with Native lands inside, one outside. Moreover, the bounda-
ries between constitutional law and the law of nations blurred  
because constitution making drew on the law of nations. It did so 
in two ways. 

First, to frame a constitution under which “free and inde-
pendent states” would be “[u]nited”121—an apparent oxymoron—
the framers innovated upon “readily recognizable” political forms 
from the law of nations, such as “a ‘league of firm friendship,’ a 
‘république fédérative,’ or a ‘system of states.’”122 Their models 

 
 118 COXE, supra note 111, at 180. Notably, this earlier understanding of the Charming 
Betsy presumption contrasts with how the presumption today tends to be justified on 
separation-of-powers grounds in deference to Congress. See Curtis A. Bradley, The Charm-
ing Betsy Canon and Separation of Powers: Rethinking the Interpretive Role of Interna-
tional Law, 86 GEO. L.J. 479, 524–29 (1997). Historically, however, the presumption was 
often understood as countering Congress. In addition to Coxe’s book, see MELANCTON 
SMITH, PETER RICKER, JONATHAN LAWRENCE, ANTHONY RUTGERS, PETER I. CURTENIUS, 
THOMAS TUCKER, DANIEL SHAW, ADAM GILCHRIST, JUN. & JOHN WILEY, AN ADDRESS FROM 
THE COMMITTEE APPOINTED AT MRS. VANDEWATER’S 6 (New York, Shepard Kollock 1784) 
(protesting the construal of a New York statute to avoid a conflict with the law of nations 
on the ground that the court “has permitted the vague and doubtful custom of nations . . . 
to render abortive, a clear and positive statute” (emphasis in original)). 
 119 KAL RAUSTIALA, DOES THE CONSTITUTION FOLLOW THE FLAG? 57 (2009). 
 120 Cherokee Nation v. Georgia, 30 U.S. (5 Pet.) 1, 17 (1831). 
 121 THE DECLARATION OF INDEPENDENCE ¶ 32 (U.S. 1776). 
 122 HENDRICKSON, supra note 22, at ix. 
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included Dutch, Swiss, and German confederations.123 What they 
eventually ended up with in 1787 was a novel and ambiguous 
form of federal union—a “peace pact”—somewhere midway  
between an anarchical system of regional confederacies and a  
centralized empire.124 Whatever it was, “European observers such 
as Alexis de Tocqueville and G.W.F. Hegel doubted [it] was  
a state.”125 

Indeed, the ambiguous nature of the peace pact remained dis-
puted up to the Civil War.126 While Jefferson and Madison wrote 
in their Kentucky and Virginia Resolutions that the union was a 
“compact” among the states,127 Chief Justice John Marshall tried 
to canonize the nationalist view that the Constitution “ema-
nate[s] from the people,” rather than being “the act of sovereign 
and independent states.”128 Southern constitutional commenta-
tors relied on the law of nations to conceptualize the states as 
“united republics”129 or “state nations.”130 As late as the 1850s, 
even treatises by nationalists described the federal Constitution 
as “partak[ing] of the character of a league as well as of a consti-
tution, as the latter term is more strictly used.”131 
 
 123 Id. at 47–54. 
 124 Id. at 257; accord PETER ONUF & NICHOLAS ONUF, FEDERAL UNION, MODERN 
WORLD 53–73, 135–44 (1993); Deudney, supra note 77, at 208. 
 125 Deudney, supra note 77, at 193. 
 126 See ELIZABETH KELLEY BAUER, COMMENTARIES ON THE CONSTITUTION, 1790–
1860, at 212–308 (1952) (comparing nationalist and states’ rights positions); Campbell, 
supra note 90, at 16–33 (describing four competing views). For recent debate over what to 
make of the Framers’ reliance on the law of nations to design a federal union of “states,” 
compare Anthony J. Bellia Jr. & Bradford R. Clark, The International Law Origins of 
American Federalism, 120 COLUM. L. REV. 835, 864–95 (2020) (developing an account of 
the origins of American federalism rooted in an original public meaning of “States” as 
informed by Vattelian international law theory), with David S. Schwartz, The Interna-
tional Law Origins of Compact Theory: A Critique of Bellia & Clark on Federalism, 1 J. 
AM. CONST. HIST. 629, 658–67 (2023) (arguing that Vattelian international law theory in-
fluenced the later development of compact theory but was not the original model for American 
federalism), and Ryan C. Williams, Federalism, the Law of Nations, and the Excluded 
Middle, 1 J. AM. CONST. HIST. 721, 740 (2023) (arguing that the federal union blended 
features of national and confederal models in a manner that lacked historical analogue). 
 127 THE VIRGINIA AND KENTUCKY RESOLUTIONS OF 1798 AND ’99, at 5, 15 (Washington, 
Jonathan Elliot 1832). 
 128 McCulloch, 17 U.S. (4 Wheat.) at 402. 
 129 St. George Tucker, View of the Constitution of the United States, in VIEW OF THE 
CONSTITUTION 72, 91, 136 (Clyde N. Wilson ed., Liberty Fund 2012) (1803) [hereinafter 
Tucker, View of the Constitution]. 
 130 JOHN TAYLOR, NEW VIEWS OF THE CONSTITUTION OF THE UNITED STATES 9 
(Washington, Way & Gideon 1823). 
 131 THEODORE SEDGWICK, A TREATISE ON THE RULES WHICH GOVERN THE 
INTERPRETATION AND APPLICATION OF STATUTORY AND CONSTITUTIONAL LAW 20 (New York, 
John S. Voorhies 1857). See generally FRANCIS LIEBER, WHAT IS OUR CONSTITUTION—
LEAGUE, PACT, OR GOVERNMENT? (New York, Columbia Coll. Bd. of Trs. 1861). 
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Second, constitution making also incorporated the law of na-
tions. Security from European empires and access to foreign trade 
and credit depended on international recognition of the United 
States as a “civilized” or “treaty-worthy” nation on equal footing 
with European states.132 Yet that ambition was jeopardized by the 
failures of the Articles of Confederation to constitute a federal un-
ion capable of complying with the law of nations—as exemplified, 
for instance, by Americans’ reneging on their prewar debts to 
British creditors in violation of the peace treaty.133 In response, 
the Framers crafted a new Constitution in 1787 in large part to 
demonstrate the republic’s capacity to fulfill its international ob-
ligations—that is, to “secure efficient government internally in 
order to perform statehood externally.”134 

They did so by, among other innovations, referencing well-
known terms from the law of nations in the Constitution.135 The 
many references included Congress’s powers to declare “War”136 
and to define and punish “Piracies and Felonies committed on the 
high Seas,”137 the President’s power “to make treaties” with the 
Senate’s consultation,138 and the grant of federal court jurisdiction 
over “admiralty” cases.139 These references arguably “incorpo-
rate[d] the bodies of law to which they referred.”140 As a result, in 

 
 132 David M. Golove & Daniel J. Hulsebosch, A Civilized Nation: The Early American 
Constitution, the Law of Nations, and the Pursuit of International Recognition, 85 N.Y.U. 
L. REV. 932, 935 (2010) [hereinafter Golove & Hulsebosch, A Civilized Nation]; ELIGA H. 
GOULD, AMONG THE POWERS OF THE EARTH 11 (2012). 
 133 A classic account of the international dimensions of this “critical period” is 
FREDERICK W. MARKS III, INDEPENDENCE ON TRIAL (1973). For a recent account that also 
traces constitutional reform’s success in normalizing diplomatic relations and securing 
foreign capital investment, see generally Daniel J. Hulsebosch, Being Seen Like a State: 
How Americans (and Britons) Built the Constitutional Infrastructure of a Developing Na-
tion, 59 WM. & MARY L. REV. 1239 (2018). 
 134 Golove & Hulsebosch, A Civilized Nation, supra note 132, at 946; see also GOULD, 
supra note 132, at 130–31; cf. MAX M. EDLING, A REVOLUTION IN FAVOR OF GOVERNMENT 
11 (2003) (characterizing the Founding as a process of “state formation” focused on capac-
ities to raise revenue and wage war). Constitutional innovations such as the adoption of 
an exclusive federal treaty power were also a response to international relations with Native 
nations. See generally Gregory Ablavsky, The Savage Constitution, 63 DUKE L.J. 999 
(2014); Mary Sarah Bilder, Without Doors: Native Nations and the Convention, 89 
FORDHAM L. REV. 1707 (2021). 
 135 See Golove & Hulsebosch, The Federalist Constitution, supra note 44, at 1853–55. 
 136 U.S. CONST. art. I, § 8, cl. 11. 
 137 Id. art. I, § 8, cl. 10. 
 138 Id. art. II, § 2, cl. 2. For a recent analysis of the Constitution’s incorporation of the 
meaning of “treaties” from the law of nations, see generally Duncan B. Hollis, The Original 
Meaning of Treaties, 173 U. PA. L. REV. 1333 (2025). 
 139 U.S. CONST. art. III, § 2, cl. 1. 
 140 Golove & Hulsebosch, The Federalist Constitution, supra note 44, at 1854; cf. Eugene 
Kontorovich, The “Define and Punish” Clause and the Limits of Universal Jurisdiction, 
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early American history, courts and commentators looked to the 
law of nations to construe the federal government’s war powers,141 
the scope of Congress’s prescriptive jurisdiction “[t]o define and 
punish Piracies and Felonies committed on the high Seas,”142  
the rules governing treaties,143 and the rules of decision under  
admiralty jurisdiction.144 

In former President John Quincy Adams’s speech reviewing 
the Constitution’s first fifty years, for example, he asserted that 
several of Congress’s enumerated foreign powers incorporated 
law of nations limits: 

The legislative powers of Congress are . . . limited to specific 
grants contained in the Constitution itself, all restricted on 
one side by the power of internal legislation within the sepa-
rate States, and on the other, by the laws of nations . . . . The 
powers of declaring war, of regulating commerce, of defining 
and punishing piracies and felonies committed on the high 
seas, and offences AGAINST THE LAW OF NATIONS, are 
among the special grants to Congress, but over that law it-
self, thus expressly recognised, and all-comprehensive as it 
is, Congress has no alterative power.145 

Importantly, incorporation of the law of nations was not only 
power-constraining but also power-enabling, as the law of nations 
included “essential resources” for the American imperial project 
that facilitated Native dispossession and African enslavement.146 

 
103 NW. U. L. REV. 149, 157 (2009) (“By invoking terms of customary international law 
. . . , the Constitution partially incorporates the associated bodies of law . . . .”). 
 141 See Sarah H. Cleveland, Our International Constitution, 31 YALE J. INT’L L. 1, 19–
22 (2006) [hereinafter Cleveland, International Constitution]; David Golove, Military Tri-
bunals, International Law, and the Constitution: A Franckian-Madisonian Approach, 35 
N.Y.U. J. INT’L L. & POL. 363, 383–90 (2003); David J. Barron & Martin S. Lederman, The 
Commander in Chief at the Lowest Ebb—A Constitutional History, 121 HARV. L. REV. 941, 
952–53, 952 n.16 (2008). 
 142 See Kontorovich, supra note 140, at 150 (quotation marks omitted) (quoting U.S. 
CONST. art. I, § 8, cl. 10). 
 143 See Cleveland, supra note 141, at 14–15. Note, though, that the Constitution mod-
ified the international rules of treaties by, for instance, specifying a distinct ratification 
process. See id. at 16. 
 144 See Note, From Judicial Grant to Legislative Power: The Admiralty Clause in the 
Nineteenth Century, 67 HARV. L. REV. 1214, 1230 (1954). 
 145 ADAMS, supra note 11, at 71 (emphasis in original). 
 146 Golove & Hulsebosch, The Federalist Constitution, supra note 44, at 1869–73; see 
also Blackhawk, Foreword, supra note 21, at 57 (“From the Founding, lawmakers and 
other government leaders drew principles from the law of nations, Doctrine of Discovery, 
rights of conquest, and the power and duty of civilization to justify Native dispossession.”). 
See generally Marco Basile, The Slave Trade and the Foundations of U.S. International 
Legal Thought, 1808–1870 (2016) (Ph.D. dissertation, Harvard University) (on file with 
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By drawing on and incorporating the law of nations in these 
ways, constitution making thus blurred the already-fuzzy internal-
external boundaries between constitutional law and the law of 
nations. 

C. Integrated Fields 
Given the links discussed above, constitutional law and the 

law of nations were written about, practiced, and taught together 
well into the nineteenth century. “[I]n so many famous American 
law books,” the British jurist Henry Sumner Maine observed to-
ward the century’s close, “Constitutional Law and International 
Law are the first subjects discussed.”147 

This pattern was most salient in the writings of nationalists, 
who viewed participation in the European state system as essen-
tial for commerce and peace. Justice James Wilson’s published 
lectures on American law, for instance, interwove constitutional 
law and the law of nations at length.148 A generation later, upon 
his appointment to Columbia College, the jurist James Kent said 
that “[a] course of lectures on the science of law” must begin with 
the law of nations and constitutional law.149 His Commentaries on 
American Law—“the most widely read law book of the cen-
tury”150—then did just that.151 

The exceptions are revealing. For example, Timothy 
Walker—a nationalist-leaning legal scholar who founded one of 
the country’s first law schools—acknowledged the unusual nature 
of his omission of international law from his first edition of Intro-
duction to American Law in 1837.152 He then added lectures on 
international law to his second edition, explaining that while he 
had covered “our internal or domestic law,” “the operation of law 
is not confined to these limits.”153 

Writers with states’ rights views, meanwhile, drew on the law 
of nations to describe the Constitution as a compact among the 
states. Virginian jurist St. George Tucker’s View of the Constitu-
tion of the United States, appended to the influential 1803 U.S. 
 
author) (tracing how U.S. officials and lawyers used and innovated upon the law of nations 
to protect the domestic slave trade and the institution of human enslavement). 
 147 HENRY SUMNER MAINE, INTERNATIONAL LAW 37 (London, John Murray 1890). 
 148 See generally, e.g., JAMES WILSON, supra note 59. 
 149 JAMES KENT, A LECTURE, INTRODUCTORY TO A COURSE OF LAW LECTURES IN 
COLUMBIA COLLEGE 13–23 (New York, Clatton & Van Norden 1824). 
 150 WITT, supra note 78, at 83. 
 151 See generally KENT, supra note 58. 
 152 See TIMOTHY WALKER, supra note 61, at 32 n.(a). 
 153 TIMOTHY WALKER, supra note 61, at 622. 
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edition of Blackstone’s Commentaries, relied exclusively on Swiss 
publicist Emer de Vattel to describe the nature of the Constitution 
as “a federal compact; several sovereign and independent states 
may unite themselves together by a perpetual confederacy, without 
each ceasing to be a perfect state.”154 To explain his view that the 
states had the power to “check” federal legislation, Virginian judge 
Abel Upshur wrote that “[i]t is not found within the Constitution” 
but rather is “an inseparable incident of sovereignty” retained by 
the states under the law of nations.155 The more moderate Justice 
Henry Baldwin’s treatise described the Constitution—remarka-
bly to modern ears—as “a treaty of cession, by a foreign state [or, 
more precisely, “nine states”] to the United States.”156 

Turning to practice, there were not yet formal distinctions 
between constitutional and international lawyers before the Civil 
War. While the early U.S. Supreme Court bar had lawyers who 
developed expertise in the maritime law of nations (given the high 
number of cases),157 these same lawyers litigated constitutional 
cases.158 Indeed, the most prominent international lawyer in the 
United States at the time, longtime Supreme Court reporter and 
diplomat Henry Wheaton, was also a constitutional lawyer.159 
 
 154 Tucker, View of the Constitution, supra note 129, at 92; see also id. at 95, 101, 125, 
128, 269, 282; WILLIAM RAWLE, A VIEW OF THE CONSTITUTION OF THE UNITED STATES OF 
AMERICA 13–14, 288 (Philadelphia, H.C. Carey & I. Lea 1825) (describing the Constitution 
as “the act of many independent states” and the Union as “an association of the people of 
republics”); TAYLOR, supra note 130, at 171–77 (describing the United States as “a confed-
eracy of independent states”); THOMAS COOPER, On the Constitution of the United States, 
in TWO ESSAYS 19, 21–23 (Columbia, D. & J.M. Faust 1826) (arguing against the Federal-
ist view “that the People framed the Constitution” by describing the meetings of delegates 
both in 1777 and 1787 as “confederations” of “sovereign and independent states” (emphasis 
in original)); A VIRGINIAN [ABEL UPSHUR], A BRIEF ENQUIRY INTO THE TRUE NATURE AND 
CHARACTER OF OUR FEDERAL GOVERNMENT 54–79 (Petersburg, Edmund & Julian C. Ruffin 
1840) (describing the Constitution as a confederation and invoking historical examples of 
similar leagues “among independent sovereignties”); HENRY ST. GEORGE TUCKER, 
LECTURES ON CONSTITUTIONAL LAW 149 (Richmond, Shepherd & Collin 1843) (arguing 
“[t]hat the formation of the constitution was in its origination, its progress, and its final 
ratification, the act of the states as free and independent sovereignties”). 
 155 UPSHUR, supra note 154, at 131 (emphasis in original). 
 156 HENRY BALDWIN, A GENERAL VIEW OF THE ORIGIN AND NATURE OF THE 
CONSTITUTION AND GOVERNMENT OF THE UNITED STATES 83–84 (Philadelphia, John C. 
Clark 1837). 
 157 See WITT, supra note 78, at 80–83. 
 158 For the constitutional work of the lawyers discussed by Witt, see, for example, 
Marbury, 5 U.S. (1 Cranch) at 137–38 (recording that Charles Lee represented William 
Marbury); Douglas Lamar Jones, “The Caprice of Juries”: The Enforcement of the Jeffersonian 
Embargo in Massachusetts, 24 AM. J. LEGAL HIST. 307, 322 (1980) (describing how Samuel 
Dexter led the constitutional challenge to the Embargo Act); Cooper v. Telfair, 4 U.S. (4 
Dall.) 14, 16 (1800) (noting that Edward Tilghman, Jared Ingersoll, and Alexander Dallas 
argued the state constitutional law case). 
 159 See ELIZABETH FEASTER BAKER, HENRY WHEATON, 1785–1848, at 39–43, 65 (1937). 
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Legal education, too, melded constitutional and international 
law. Before the Civil War, training to practice law occurred pri-
marily through apprenticeships in law offices.160 Apprentices 
worked their way through reading lists while assisting in the of-
fice. Those reading lists regularly included the treatises of publi-
cists such as Vattel and Jean Domat, which covered both the ex-
ternal and internal branches of public law.161 As for legal 
education in universities, it took place mostly in colleges. Because 
the goal of legal education in colleges was to train public lead-
ers,162 “the law curriculum of American colleges before 1870 often 
emphasized public law . . . and generally included the law of  
nations as well as American constitutional law.”163 Well into the 
nineteenth century, international and constitutional law were the 
most frequent law subjects taught in colleges.164 

As law schools emerged in the late eighteenth and early nine-
teenth centuries, they, too, adopted public law curriculums that 
integrated constitutional law and the law of nations. At the first 
law school at William and Mary, St. George Tucker examined stu-
dents on both constitutional law and the law of nations,165 and he 
included Vattel, Domat, and other publicists at the top of his read-
ing list.166 Thomas Jefferson’s proposed curriculum for the Uni-
versity of Virginia Law School similarly included the law of na-
tions with “the principles of government and political economy.”167 
Upon joining Harvard Law School in 1829, Justice Story added 
lectures on the law of nations and constitutional law.168 Since a 
curriculum was regularly announced there beginning in 1846, 
 
 160 See RICHARD L. ABEL, AMERICAN LAWYERS 40–44 (1989). 
 161 See Mark Warren Bailey, Early Legal Education in the United States: Natural Law 
Theory and Law as a Moral Science, 48 J. LEGAL EDUC. 311, 320 (1998); Jesse S. Reeves, 
The Influence of the Law of Nature upon International Law in the United States, 3 AM. J. 
INT’L L. 547, 551 (1909) (describing reading lists of James Kent and Alexander Hamilton); 
see also WILLIAM WRIGHT, ADVICE ON THE STUDY OF THE LAW 30 (Baltimore, Edward J. 
Coale 1811) (flagging for apprenticing clerks that books on the law of nations were “the 
most useful that have come to my knowledge”); DAVID HOFFMAN, A COURSE OF LEGAL 
STUDY, at xvi–xviii (Baltimore, Coale & Maxwell 1817) (providing an annotated reading 
list for a six-year course of study that sequenced the law of nations and constitutional law 
together). 
 162 See Paul D. Carrington, Hail! Langdell!, 20 L. & SOC. INQUIRY 691, 699 (1995). 
 163 Paul D. Carrington, The Theme of Early American Law Teaching: The Political 
Ethics of Francis Lieber, 42 J. LEGAL EDUC. 339, 341 (1992). 
 164 See The Study of Law in Colleges of the United States, 3 YALE L.J. 49, 50 (1893). 
 165 CHARLES T. CULLEN, ST. GEORGE TUCKER AND LAW IN VIRGINIA, 1772–1804, at 
121–22 (1987). 
 166 Id. at 205. 
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L. REV. 339, 343 (2007). 
 168 See Brainerd Currie, The Materials of Law Study, 3 J. LEGAL EDUC. 331, 366 (1951). 
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there was “[a]n elementary course, given each year, comprising a 
study of Blackstone’s and Kent’s Commentaries,” thus covering 
the law of nations and constitutional law together.169 Although the 
New York University School of Law model under Jacksonian 
Democrat Benjamin Franklin Butler innovated in some ways 
upon the Virginia and Harvard models in the 1830s, it proved “not 
quite so radical” by maintaining a joint study of the law of nations 
and constitutional law (and jurisprudence and legislation) in its 
general course.170 “As these subjects lie at the beginning of a sys-
tematic analysis of Legal Science,” Butler wrote, “the propriety of 
placing them in the first year is too obvious to need comment.”171 

Though often overlooked, law was also a subject of general 
civic education in the nineteenth century. A new genre of civics 
schoolbooks and catechisms emerged in the antebellum period, 
consisting largely of commentary on and reproduction of the  
Constitution.172 And here, too, several texts also covered the law 
of nations.173 

While there were some early signs of disciplinary divergence, 
they were only tentative. Beginning in the late 1830s, a few trea-
tises on textual interpretation emerged that paired constitutional 
law with statutory law,174 but they still drew heavily on treaty-
interpretation principles from the law of nations.175 The antebel-
lum period also witnessed the first treatise on “international law” 
by an American—Wheaton’s Elements of International Law.176 

 
 169 THE CENTENNIAL HISTORY OF THE HARVARD LAW SCHOOL, 1817–1917, at 73–75 (1918). 
 170 PERRY MILLER, THE LIFE OF THE MIND IN AMERICA 183 (1965); see also BENJAMIN 
F. BUTLER, PLAN FOR THE ORGANIZATION OF A LAW FACULTY AND FOR A SYSTEM OF 
INSTRUCTION IN LEGAL SCIENCE, IN THE UNIVERSITY OF THE CITY OF NEW-YORK 21 (New 
York, N.Y. Univ. Press 1835). 
 171 BUTLER, supra note 170, at 21. 
 172 See MICHAEL KAMMEN, A MACHINE THAT WOULD GO OF ITSELF 77–81 (1986). 
 173 See, e.g., WILLIAM SULLIVAN, THE POLITICAL CLASS BOOK 96–106 (Boston, Richardson, 
Lord & Holbrook 1831); ANDREW W. YOUNG, INTRODUCTION TO THE SCIENCE OF 
GOVERNMENT AND COMPEND OF CONSTITUTIONAL AND STATUTORY LAW 24–28 (Warsaw, 
Spencer & Lewis 1835); ANDREW W. YOUNG, THE CITIZEN’S MANUAL OF GOVERNMENT AND 
LAW 230–54 (Cleveland, J.B. Cobb & Co. 1853); JOSEPH BARTLETT BURLEIGH, THE 
AMERICAN MANUAL 59–76 (Philadelphia, Grigg, Elliott & Co. 1848) (preceding a lesson on 
the “origin of the American Constitution”). 
 174 See generally FRANCIS LIEBER, LEGAL AND POLITICAL HERMENEUTICS (Boston, 
Charles C. Little & James Brown 1839); E. FITCH SMITH, COMMENTARIES ON STATUTE AND 
CONSTITUTIONAL LAW AND STATUTORY AND CONSTITUTIONAL CONSTRUCTION (Albany, 
Banks & Gould 1848); SEDGWICK, supra note 131. 
 175 See, e.g., SEDGWICK, supra note 131, at 266–90. 
 176 See generally HENRY WHEATON, ELEMENTS OF INTERNATIONAL LAW (Philadelphia, 
Carey, Lea & Blanchard 1836) [hereinafter WHEATON, ELEMENTS]. The next major American 
treatise on international law did not issue until the Civil War. See generally H.W. 
HALLECK, INTERNATIONAL LAW (San Francisco, H.H. Bancroft & Co. 1861). 
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The treatise’s title reflected the influence of English philosopher 
Jeremy Bentham, who had coined the term “international law” in 
the 1780s to refer strictly to the international dimension of the 
law of nations.177 But Wheaton, like earlier publicists, still dis-
cussed internal constitutions.178 Nor did he think international 
law was differently situated from other public law. He acknowl-
edged the challenge from Bentham’s mentor, John Austin, for in-
stance, that international law was not real “law” because there 
was no coercive power above the state, but it made little impres-
sion on him as a distinct problem for international law.179 The 
trend held: international law and constitutional law were treated 
as more akin than different. 

*  *  * 
While legal theorists have suggested that structural similar-

ities between constitutional law and international law would 
make it more generative to think about a division between public 
law and ordinary domestic law, as opposed to today’s divide be-
tween international law and domestic law,180 this Part has sug-
gested that early Americans did conceptualize public law in such 
terms. By the antebellum period, written constitutionalism and 
judicial review had begun to wedge constitutional and interna-
tional law apart, but only in ways still largely latent. Public law 
remained intermixed in ways almost unrecognizable today. 

II.  SPLIT IN JUDICIAL IMPLEMENTATION 
It was in the decades after the Civil War, as the United States 

consolidated an imperial nation-state across the continent, that 
U.S. constitutional law and international law diverged. This Part 
recounts how. 

The late nineteenth-century consolidation of a continental 
nation-state involved both the defeat and reconstruction of the 
South and the conquest and integration of the West—what 

 
 177 JEREMY BENTHAM, AN INTRODUCTION TO THE PRINCIPLES OF MORALS AND 
LEGISLATION 326 & n.1 (Oxford, Clarendon Press 1823) (1789); see also WHEATON, 
ELEMENTS, supra note 176, at 36–37, 36 n.2 (noting Bentham’s neologism and observing 
that “[t]he term International Law has now taken root in the English language”). 
 178 See WHEATON, ELEMENTS, supra note 176, at 55–69. 
 179 See id. at 46–47; accord HENRY WHEATON, HISTORY OF THE LAW OF NATIONS IN 
EUROPE AND AMERICA 93–96 (New York, Gould, Banks & Co. 1845); see also NICHOLAS 
ONUF & PETER ONUF, NATIONS, MARKETS, AND WAR 67 (2006). 
 180 See, e.g., Goldsmith & Levinson, supra note 7, at 1795. 
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historians have called “fundamentally related projects,”181 if not  
a unitary project of “Greater Reconstruction.”182 To begin with,  
the projects’ origins were intertwined. It was western expansion, 
and most proximately the territorial conquests from the  
United States–Mexico War from 1846 to 1848, that catalyzed the 
debate over slavery in the territories and led to the Civil War and 
Reconstruction.183 Then, as the federal government put down the 
slaveholders’ rebellion in the South, it sought to defeat Native na-
tions’ resistance in the West.184 Military occupation of the South 
to facilitate Reconstruction occurred in tandem with the extended 
territorialization of the West to facilitate settler expansion and 
transcontinental railroads.185 For both Reconstruction of the 
South and integration of the West, the goals were to neutralize 
violent resistance, end slavery, assimilate the populations (some 
as citizens, some not),186 and integrate economically. And it was 
through these projects of Greater Reconstruction that constitu-
tional law and international law diverged in a significant way. 

Roots of that divergence lie in the cause and the result of  
the Civil War itself. As the issue of slavery in the Western terri-
tories pushed the nation toward war, the national government 
sought to avoid it through sectional compromises and eventually, 
in Dred Scott, recognizing a constitutional right to slaveholding 
in the territories. That growing toleration of slavery placed U.S. 
constitutional law at odds with international law, which trended 
in an antislavery direction in the nineteenth century.187 Thus, in 
Dred Scott, Chief Justice Roger B. Taney felt compelled to assert 
that “there is no law of nations standing between the people of 
the United States and their Government.”188 Then, once the war 
over slavery came and went, the result imposed greater clarity as 
to the fuzzy nature of the federal union. Namely, by putting down 
the slaveholders’ rebellion in the South, the federal government 

 
 181 Hahn, Projects of a New American Nation-State, supra note 25, at 309. 
 182 West, supra note 26, at 24. 
 183 See DAVID M. POTTER, THE IMPENDING CRISIS, 1848–1861, at 18–50 (1976). 
 184 See NED BLACKHAWK, THE REDISCOVERY OF AMERICA 289–328 (2023). 
 185 See Hahn, Projects of a New American Nation-State, supra note 25, at 312–13 (de-
scribing the extended territorialization of the West). See generally GREGORY P. DOWNS, 
AFTER APPOMATTOX (2015) (recounting the military occupation of the South). 
 186 See Elk v. Wilkins, 112 U.S. 94, 102 (1884) (holding that the Fourteenth Amend-
ment’s extension of citizenship to “[a]ll persons born . . . in the United States, and subject 
to the jurisdiction thereof” excluded “Indians”); Naturalization Act of 1870, ch. 254, § 7, 16 
Stat. 254, 256 (extending naturalization laws “to aliens of African nativity and to persons 
of African descent” but not to Chinese immigrants). 
 187 See Basile, supra note 146, at 1–15. 
 188 Dred Scott, 60 U.S. (19 How.) at 451. 
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eviscerated compact theory and settled that the federal union was 
a centralized nation-state governed by constitutional law, as  
opposed to a system of states or regional alliances governed by 
balance of power and the law of nations.189 

The divergence between constitutional and international law 
is most prominent, however, in the proliferation of public law dur-
ing Greater Reconstruction and the divergence in how courts  
applied each branch of public law against the state. The federal 
government pursued Reconstruction of the South by promulgating 
new constitutional law: the Thirteenth, Fourteenth, and Fifteenth 
Amendments.190 Meanwhile, treaty-making underwrote western 
and Pacific expansion. Through the Treaty of Guadalupe Hidalgo 
that ended the United States–Mexico War in 1848, Mexico ceded 
over half its territory to the United States, constituting what is now 
California and the Southwest.191 Treaties with Pacific nations, par-
ticularly China and Japan, sought to open new markets, while 
treaties with Hawaii—the perceived link to East Asia—brought 
Hawaii within the sphere of U.S. influence.192 In 1867, again by 
treaty, the United States gained another “way station” toward East 
Asian trade upon purchasing Alaska.193 And, as the United States 
expanded west, it governed its relations with Native nations 
through treaties. Notably, in 1866, the expanding United States 
signed Reconstruction treaties with the Five Nations that had 
mostly allied with the Confederacy—the Cherokee, Chickasaw, 
Choctaw, Muscogee, and Seminole Nations—with terms that 
pointed toward their assimilation into the nation-state.194 

From there, the Supreme Court ended up playing different 
roles in these nation-state–building projects. As Part II.A 

 
 189 See Deudney, supra note 77, at 220; DAVID C. HENDRICKSON, UNION, NATION, OR 
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95 U.S. 714, 722 (1878), but this practice declined after the Civil War, see Thomas H. Lee, 
The Law of Nations and the Judicial Branch, 106 GEO. L.J. 1707, 1717–20, 1725 (2018). 
 190 See generally ERIC FONER, THE SECOND FOUNDING (2019). 
 191 See Vicki L. Ruiz, Nuestra América: Latino History as United States History, 93 J. 
AM. HIST. 655, 659 (2006). 
 192 GEORGE C. HERRING, FROM COLONY TO SUPERPOWER 207–14 (2008). 
 193 Id. at 257–58. 
 194 See Barbara Krauthamer, Indian Territory and the Treaties of 1866: A Long His-
tory of Emancipation, in THE WORLD THE CIVIL WAR MADE, supra note 26, at 226, 228 
(“[T]reaty language clearly indicated that the days of Indian sovereignty and land title 
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Nation? Reconstruction in Indian Territory, in THE CIVIL WAR AND RECONSTRUCTION IN 
INDIAN TERRITORY 110, 125–26 (Bradley R. Clampitt ed., 2015) (“Through the treaties of 
1866, federal officials forced from the Indian nations land cessions, emancipation, access 
to railroads, and consolidation.”). 
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recounts, the Court came to assert authority more aggressively 
over conflicts between federal statutes and the new constitutional 
amendments in response to Reconstruction in the South. In turn, 
as Part II.B sets forth, the Justices declined to adjudicate  
conflicts between federal statutes and international law in cases 
that primarily involved the country’s expansion in the West and 
reorientation toward the Pacific. As a result, while a “cult” of  
judicial constitutionalism emerged around the Reconstruction 
Amendments,195 international law became increasingly relegated 
to the political sphere.196 

A. Constitutional Law and the South 
After the Civil War, the Supreme Court became more asser-

tive in invalidating federal laws on constitutional grounds—both 
in importance and volume. Including cases in which the Court 
implied unconstitutionality through statutory interpretation, the 
Court treated roughly twenty federal laws as unconstitutional in 
the seventy-five years before 1864, including only one piece of ma-
jor legislation (the repealed Missouri Compromise).197 It took just 
twenty years following the Civil War to invalidate that number of 
federal laws.198 And many of those cases involved major and re-
cent legislation related to Reconstruction. Most notable were the 
Waite Court’s infamous decisions construing Congress’s enforce-
ment powers under the Reconstruction Amendments narrowly, 
but judicial roadblocks to Reconstruction began earlier during the 
Chase Court. 

Although, as the standard view goes, the Chase Court gener-
ally “proved reluctant to become involved in Reconstruction 

 
 195 NOVAK, supra note 35, at 246. 
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accompanying notes 404–08. 
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controversies,”199 it overcame that reluctance in at least a few sig-
nificant decisions. The Chase Court was less radical than the 
Reconstruction Congress, including on questions of federal power. 
As a result, as Professor Mark Graber has argued, the potential 
for conflict between the Supreme Court and the elected branches 
was now riper than it had been in the decades before the Civil 
War.200 That is, the Marshall Court had supported the exercise of 
expansive federal power by the elected branches. And while the 
Taney Court included Jacksonian Democrats who were more 
skeptical of federal power, it was rarely called upon to review ma-
jor legislation because elected Jacksonians generally succeeded in 
blocking controversial exercises of federal power, such as renewal 
of the national bank and protective tariffs.201 After the Civil War, 
however, the Court and elected branches were more likely to butt 
heads—not just because of Democratic holdovers but also because 
President Lincoln (and later President Ulysses S. Grant202) tended 
to appoint Justices who were, or became, more moderate relative 
to the radical wing of Lincoln’s party.203 

The Chase Court’s first jab at Reconstruction was Ex parte 
Milligan.204 The Court betrayed an eagerness to nudge the nation 
toward peace by holding that military tribunals could not be used 

 
 199 ERIC FONER, RECONSTRUCTION 529 (1988) [hereinafter FONER, RECONSTRUCTION]; 
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76–77 (1868) (holding the same as to enjoining federal military officers from enforcing 
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holding the Confiscation Acts). 
 200 See Graber, Jacksonian Origins, supra note 104, at 28. 
 201 Id. at 26–27. 
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L. REV. 1, 250 (2020). 
 203 Lincoln’s appointments reflected a mix of balancing regional and political interests 
to maintain his war coalition. See DAVID M. SILVER, LINCOLN’S SUPREME COURT 59, 64–
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to “Big Business” than to Reconstruction. See W.E.B. DU BOIS, BLACK RECONSTRUCTION 
IN AMERICA 690 (1935). 
 204 71 U.S. (4 Wall.) 2 (1866). 
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to try civilians where ordinary courts were open and function-
ing.205 While the case involved a military tribunal in a loyal, 
Northern state, the decision cast a shadow over the military  
occupation of the South backed by military justice. Emboldened 
by the decision, for instance, President Andrew Johnson termi-
nated the use of military tribunals in parts of the South.206 The 
threat to Reconstruction would have been merely abstract if the 
Court had adopted the narrower position of Chief Justice Chase’s 
concurrence, which reasoned that military tribunals in these cir-
cumstances would have been constitutional if Congress had  
authorized them.207 But Lincoln appointee Justice David Davis’s 
majority ruled that “[m]artial rule can never exist where  
the courts are open,” at least while the federal government’s  
authority was not under active threat.208 

Then there were what could be thought of as the Chase 
Court’s clemency cases, which construed the President’s pardon 
power expansively. The Court’s jurisprudence on this score was 
no small matter, given that it jeopardized Reconstruction efforts 
to disempower traitors in favor of loyalists and freed people.209  
Toward former Confederates, President Johnson adopted a policy 
of “amazing leniency,” including eventually granting wholesale 
pardons.210 His promiscuous approach clashed with Congress’s ef-
forts to define loyalty stringently in order to advance policies of 
racial equality. In the clemency cases, the Court upheld a robust 
presidential pardon power against Congress’s efforts. 

First, the Chase Court frustrated Congress’s efforts to  
ensure that federal officeholders and members of the  
federal bar—who would litigate, adjudicate, and enforce Recon-
struction policies—were unconditional Unionists. Congress had 
required federal officeholders and federal bar members to take 
the “Ironclad Oath” that they had never voluntarily aided the 
Confederacy.211 In Ex parte Garland,212 the Court struck down the 
Ironclad Oath requirement. In an opinion by Lincoln appointee 
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 212 71 U.S. (4 Wall.) 333 (1867). 
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Justice Stephen Field, the Court declared the requirement an im-
permissible ex post facto punishment, consistent with a compan-
ion case on a state constitution’s Ironclad Oath requirement.213 
But the Court gave a second and independent ground for striking 
down the requirement as applied to recipients of a presidential 
pardon—deeming the requirement an impermissible infringe-
ment on the President’s virtually “unlimited” pardon power.214 

Second, as Professors Helen Hershkoff and Fred Smith, Jr., 
have described recently, the Chase Court thwarted Congress’s  
efforts to use confiscated Confederate property to distribute land 
to freed people.215 In 1863, Congress had barred anyone who had 
aided the rebellion from seeking compensation for property con-
fiscated during the war.216 Garland placed that law in doubt for 
recipients of President Johnson’s pardons, and the Court subse-
quently held that a pardon proved loyalty under the compensa-
tion laws.217 In response, Congress enacted a proviso providing 
that a pardon was inadmissible as evidence of loyalty, requiring 
the Court of Claims to dismiss any suit in which there was proof 
of a pardon, and stripping the Supreme Court of jurisdiction over 
any appeal based on a pardon.218 In United States v. Klein,219 how-
ever, the Court, in another opinion by a Lincoln appointee (Chief 
Justice Salmon Chase), struck down the proviso in an infamously 
inscrutable opinion that included among its reasons: the proviso 
“impair[ed] the effect of a pardon, and thus infring[ed] the consti-
tutional power of the Executive.”220 

Beyond Milligan and the clemency cases, in a momentous 
(yet fleeting) blow to the national government’s power, the Chase 
Court struck down the Legal Tender Act in Hepburn v. Griswold.221 
To help finance the war, the federal government had issued, for 
the first time, nearly a half-billion dollars in paper money as legal 
tender for debts.222 After the war, a divided Court, in an opinion 
by Chief Justice Chase (whose portrait as President Lincoln’s 
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former treasury secretary, ironically, was on the currency) ruled 
that the Legal Tender Act was unconstitutional.223 

These Chase Court decisions were at most a lurch toward ju-
dicial supremacy. They provoked rather than humbled the elected 
branches. President Grant appointed Justices who provided the 
necessary votes to overturn Hepburn in the Legal Tender Cases.224 
And Congress responded to the voiding of its statutes by considering 
a range of Court-curbing measures. After Milligan and Garland, for 
example, Congress considered various proposals for requiring a 
Court supermajority to void congressional legislation.225 While the 
House passed a supermajority requirement, consensus on judicial 
reform never congealed in the Senate.226 Then, when a new case 
on the Supreme Court docket, Ex parte McCardle,227 sought to chal-
lenge the constitutionality of military rule in the South, Congress 
stripped the Supreme Court of its appellate jurisdiction over the 
case.228 While the Court obligingly dismissed the case, the Court 
suggested that another procedural path to judicial review re-
mained available through the Court’s original jurisdiction,229 
which the Court soon confirmed in Ex parte Yerger.230 In response, 
Congress considered, albeit without enacting, a new set of restric-
tive measures, including legislation that would declare that “the 
propriety or validity” of the Reconstruction Acts involved “politi-
cal questions” for which courts were bound to accept Congress’s 
answers.231 Thus, despite how intuitive it may seem today that 
courts would come to police the scope of the Reconstruction 
Amendments, it was hardly obvious at the time that courts should 
delineate what were essentially the terms of political reunifica-
tion between North and South. 

Yet at the same time that the Republican Congress sought to 
insulate Reconstruction from the Supreme Court’s constitutional 
scrutiny, Republicans were becoming increasingly dependent on 
courts to carry out Reconstruction on the ground. Indeed, one of 
 
 223 Hepburn, 75 U.S. (8. Wall.) at 626; ROBERT BRUCE MURRAY, LEGAL CASES OF THE 
CIVIL WAR 101–02 (2003). 
 224  79 U.S. (12 Wall.) 457 (1871); id. at 533; see also Julliard v. Greenman, 110 U.S. 
421, 447, 450 (1884) (reaffirming Congress’s power to issue legal tender on broader 
grounds). 
 225 See KUTLER, supra note 74, at 74–77. 
 226 See id. at 76–77. 
 227 74 U.S. (7 Wall.) 506 (1869). 
 228 See KUTLER, supra note 74, at 77–84. 
 229 See McCardle, 74 U.S. (7 Wall.) at 515. 
 230 75 U.S. (8 Wall.) 85 (1869). 
 231 S. 280, 41st Cong. §§ 1–2 (1869); CONG. GLOBE, 41st Cong., 2d Sess. 167 (1869); 
see also KUTLER, supra note 74, at 85–86. 



2025] The Splintering of American Public Law 1567 

the most striking developments of Reconstruction was the great 
expansion of federal courts’ jurisdiction.232 The Civil Rights Act of 
1866,233 the Enforcement Acts of 1870234 and 1871,235 and the Civil 
Rights Act of 1875236 all granted federal courts jurisdiction over 
actions arising under them.237 And in the Jurisdiction and  
Removal Act of 1875,238 Congress granted federal courts general 
federal question jurisdiction.239 

Federal courts staffed by Republicans promised a friendlier 
forum than state courts for protecting civil rights, and Republi-
cans’ dependence on federal courts only grew as their political 
strategies for Reconstruction faltered and their political capital 
waned. To begin with, Congress became increasingly reliant on 
courts by the mid-1870s only after alternative political mecha-
nisms to implement Reconstruction policy—such as the Freedmen’s 
Bureau—had failed.240 Despite the military occupation of the 
South, for instance, the Ku Klux Klan emerged to terrorize Black 
Americans in the South. In addition, as political scientists point 
out, the Republican Congress increasingly turned to courts to  
entrench Republican policies as public political support for Recon-
struction weakened.241 Northern moderates cooled on Reconstruc-
tion in reaction to the growth of socialism, fear of European-style 
class conflict displayed by the Paris Commune of 1871, and the 
financial Panic of 1873.242 As a result, the Republicans suffered a 
drubbing in the 1874 election, and it was a lame-duck Republican 
Congress that enacted both the 1875 Civil Rights Act and the 
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ing federal officer removal jurisdiction beyond customs cases). 
 238 Ch. 137, § 1, 18 Stat. 470. 
 239 Id. at 470. 
 240 This point is from Nikolas Bowie in conversation. 
 241 See, e.g., Howard Gillman, How Political Parties Can Use the Courts to Advance 
Their Agendas: Federal Courts in the United States, 1875–1891, 96 AM. POL. SCI. REV. 511, 
512–13 (2002). 
 242 See FONER, RECONSTRUCTION, supra note 199, at 523, 529. On Northern moder-
ates’ acquiescence in the undermining of Reconstruction due to free labor ideology and the 
perceived threat of Black activism and class conflict, see generally HEATHER COX 
RICHARDSON, THE DEATH OF RECONSTRUCTION (2001). 
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general grant of federal question jurisdiction right before Democrats 
took over the House.243 

It was only following this expansion of jurisdiction and  
declining public support for Reconstruction that the Waite Court 
issued its decisions from the mid-1870s to the 1880s, severely con-
straining Reconstruction legislation.244 Following the pre-Waite 
Court’s Slaughter-House Cases,245 which drastically circum-
scribed the rights protected by the Privileges or Immunities 
Clause,246 the Waite Court gutted Congress’s constitutional pow-
ers “to enforce” the Reconstruction Amendments “by appropriate 
legislation.”247 Most significantly, the Court asserted that Congress 
could enact legislation to enforce the Fourteenth Amendment’s 
civil rights protections against only state action—and thus not 
against armed mobs that targeted Black Americans and their al-
lies nor against discrimination in hotels, trains, or theaters.248 In 
addition, the Court struck down legislation to enforce the Fif-
teenth Amendment’s ban on racial discrimination in voting be-
cause the legislation was not expressly limited to racially moti-
vated action.249 Over the ensuing decades, the Court would 

 
 243 See Civil Rights Act of 1875, 18 Stat. at 335; Jurisdiction and Removal Act of 1875, 
18 Stat. at 470. 
 244 See, e.g., Bowie & Renan, supra note 42, at 2057. For revisionist accounts of the 
Waite Court as motivated by traditional principles of federalism, see generally Michael Les 
Benedict, Preserving Federalism: Reconstruction and the Waite Court, 1978 S. CT. REV. 39; 
PAMELA BRANDWEIN, RETHINKING THE JUDICIAL SETTLEMENT OF RECONSTRUCTION (2011); 
PAUL KENS, THE SUPREME COURT UNDER MORRISON R. WAITE, 1874–1888, at 32–52 (2010). 
 245 83 U.S. (16 Wall.) 36 (1873). 
 246 See U.S. CONST. amend. XIV, § 1. 
 247 U.S. CONST. amend. XIII, § 2; id. amend. XIV, § 5; id. amend. XV, § 2. 
 248 See United States v. Cruikshank, 92 U.S 542, 554–55 (1876) (holding that Congress’s 
power to enforce the Fourteenth Amendment’s due process guarantee does not reach pri-
vate action and reversing conspiracy convictions from the Colfax Massacre charged under 
§ 6 of the 1870 Enforcement Act); United States v. Harris, 106 U.S. 629, 637–40 (1883) 
(holding, in a case arising from a Tennessee mob assault, that § 2 of the 1871 Enforcement 
Act—criminalizing conspiracies to deny equal protection—exceeded Congress’s enforce-
ment power because it is “directed exclusively against the action of private persons”); Civil 
Rights Cases, 109 U.S. 3, 25 (1883) (striking down the public accommodation provisions 
of the 1875 Civil Rights Act because the Thirteenth and Fourteenth Amendments did not 
authorize Congress to bar private discrimination); cf. Baldwin v. Franks, 120 U.S. 678 
(1887) (declining to overturn Harris or to sever § 2 of the 1871 Enforcement Act as applied 
to enforcing treaty rights). 
 249 United States v. Reese, 92 U.S. 214, 220–21 (1876) (holding that §§ 3–4 of the 1870 
Enforcement Act exceeded Congress’s power to enforce the Fifteenth Amendment and af-
firming the dismissal of criminal charges against Kentucky municipal election inspectors 
for refusing to let a Black citizen vote); cf. Cruikshank, 92 U.S. at 555–56 (holding that 
indictments brought under § 6 of the 1870 Enforcement Act for conspiring to hinder voting 
rights were “defect[ive]” for failing to allege a racial motivation). But see Ex parte Yarbrough, 
110 U.S. 651, 654–67 (1884) (upholding indictments charged under the Enforcement Acts 
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instead use the Reconstruction Amendments—through the doc-
trine of substantive due process—to police the states’ economic 
regulations.250 The Court thus later came to consolidate its suprem-
acy as business and railroad interests formed a powerful constitu-
ency that turned to the courts to promote economic nationalism.251 

But even before the Lochner era began at the turn of the 
twentieth century,252 the Supreme Court’s Reconstruction juris-
prudence had sparked unprecedented attention to judicial author-
ity over constitutional law beginning in the early 1880s—including 
the rediscovery of Marbury to support the practice.253 In an 1883 
presentation to the American Bar Association, Judge Charles 
Bonney defended “the doctrine of Judicial Supremacy” as “the 
rock on which constitutional government rests.”254 Also before the 
American Bar Association that year, Judge Robert Street called 
the attention of all “students of politico-legal science” to the ori-
gins of “this superstitious belief in the omnipotence of the judici-
ary; its supposed power to annul acts of Congress.”255 In 1884, in 
response to critiques of the Court’s deferential turn on legal ten-
der, Professor James Bradley Thayer introduced his deferential 
theory of judicial review based on a clear-error standard in  
The Nation,256 which he then expanded into one of the most influ-
ential constitutional law articles ever written.257 In 1885, the law-
yer and historian William Meigs opined that judicial review was 
“eminently beneficial” but wondered how, “despite [its benefits], 

 
for conspiracy to intimidate a Black citizen from voting in a federal election on account of 
his race). 
 250 The literature on this development is vast, but a particularly influential treatment 
is HOWARD GILLMAN, THE CONSTITUTION BESIEGED 10–11 (1993) (developing an account 
of Lochner-era jurisprudence as an effort to maintain an ideological distinction between 
valid economic regulation and invalid “class” legislation). 
 251 See FRIEDMAN, supra note 75, at 137–66; Barry Friedman & Erin F. Delaney, Be-
coming Supreme: The Federal Foundation of Judicial Supremacy, 111 COLUM. L. REV. 
1137, 1159–72 (2011). 
 252 See generally Lochner v. New York, 198 U.S. 45 (1905). 
 253 See ROBERT LOWRY CLINTON, MARBURY V. MADISON AND JUDICIAL REVIEW 162–
75, 166 n.32 (1989). Several of my sources in this paragraph are from Professor Clinton’s 
discussion. For a further discussion of Marbury’s rediscovery, see generally Davison M. 
Douglas, The Rhetorical Uses of Marbury v. Madison: The Emergence of a “Great Case”, 38 
WAKE FOREST L. REV. 375 (2003). 
 254 Transactions of the Sixth Annual Meeting, supra note 30, at 14. 
 255 Robert G. Street, How Far Questions of Public Policy May Enter into Judicial De-
cisions, in REPORT OF THE SIXTH ANNUAL MEETING OF THE AMERICAN BAR ASSOCIATION 
179, 180 (Philadelphia, George S. Harris & Sons 1883). 
 256 James B. Thayer, Letter to the Editor, Constitutionality of Legislation: The Precise 
Question for a Court, 38 THE NATION, no. 980, Apr. 10, 1884, at 314–15. 
 257 See generally James B. Thayer, The Origin and Scope of the American Doctrine of 
Constitutional Law, 7 HARV. L. REV. 17 (1893); Moyn & Stern, supra note 42. 
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we know of no history of its growth and development.”258 He later 
developed this article into a book on judicial review.259 Before 
Meig’s book came out, the lawyer Brinton Coxe issued the first 
book devoted to judicial review in 1893, in which he sought to es-
tablish a textual basis for the power.260 And it was that same year, 
before a public meeting of lawyers, that Justice David Brewer  
famously proclaimed the judiciary “the nation’s safeguard” 
against the “danger” posed by “the multitudes.”261 

In sum, by the 1880s, in the context of the foreshortening  
of Reconstruction, the Supreme Court had assumed a new and 
more assertive role policing the constitutionality of federal legis-
lation. Several contingent reasons explain this development.  
The Court and the elected branches had become misaligned on 
questions concerning expansive national legislation for the first 
sustained time in U.S. history. As an institutional matter,  
Congress had empowered the federal courts by dramatically  
expanding their jurisdiction in an effort to implement and  
entrench Reconstruction amid faltering political strategies and 
capital. Public support for Reconstruction waned amid financial 
crisis and the specter of class conflict. And, finally, the Justices 
made choices. They took an active role in postwar internal nation-
state building according to a constitutional vision of how to rein-
tegrate the South into the nation-state that was deferential  
toward Southern states rather than to Congress’s vision. As we 
will see next, though, they took a more deferential role as to  
external nation-state building in the West. 

B. International Law and the West 
Looking West, during the very period in which the Supreme 

Court asserted authority over constitutional law, the Court held 
for the first time that conflicts between federal statutes and in-
ternational law presented political questions for which the Court 
was bound to defer to Congress’s answers. As explained in Part I, 
the Court had long managed any such apparent conflicts by con-
struing federal statutes to comply with international law under 
an interpretive rule now associated with Charming Betsy. But a 
pregnant question remained. What would happen if the Court  
 
 258 Wm. M. Meigs, The Relation of the Judiciary to the Constitution, 19 AM. L. REV. 
175, 177 (1885). 
 259 WILLIAM M. MEIGS, THE RELATION OF THE JUDICIARY TO THE CONSTITUTION (1919). 
 260 See COXE, supra note 111, at 1. 
 261 David J. Brewer, The Nation’s Safeguard, in PROCEEDINGS OF THE NEW YORK 
STATE BAR ASSOCIATION 37, 37–39 (New York, N.Y. State Bar Ass’n 1893). 
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determined that the conflict could not be avoided through inter-
pretation? After the Civil War, the Supreme Court first squarely 
addressed that question with respect to statutes in conflict with 
treaties—an issue that had previously elicited mixed views.262 

As late as the 1850s and 1860s, for example, Justices who 
addressed the issue were evenly split. Justices Benjamin Curtis 
and Samuel Nelson took opposite positions in a slate of cases  
involving a tariff statute that conflicted with a Russian treaty. Jus-
tice Curtis’s view that the statute must be applied instead of the 
treaty is better known today because his later-vindicated decision 
while riding circuit in Taylor v. Morton263 typically begins doctri-
nal accounts of the last-in-time rule.264 But his colleague, Justice 
Nelson, took the opposite view in a circuit decision eight years 
later.265 Justice Curtis also clashed on this issue with Justice John 
Catron in Dred Scott as to Congress’s power to ban slavery in fed-
eral territories. Justice Catron, in a concurring opinion, argued 
that Congress could not “repeal” by statute the 1803 treaty with 
France ceding the Louisiana territory, which had guaranteed the 
continued “free enjoyment” of inhabitants’ “property,” including 
enslaved persons.266 Thus, if Congress had tried to ban slavery in 
the Louisiana Territory, he argued, “who doubts what the deci-
sion of this court would have been.”267 In dissent, Justice Curtis 
responded “I more than doubt,” before recapping his recent views 
 
 262 Some scholars have argued that there was an original understanding on this issue, 
though they have split over what that original understanding was. Compare Jules Lobel, 
The Limits of Constitutional Power: Conflicts Between Foreign Policy and International 
Law, 71 VA. L. REV. 1071, 1076–1100 (1985) (arguing that the last-in-time rule conflicts 
with “[t]he [o]riginal [u]nderstanding”), with Julian G. Ku, Treaties as Laws: A Defense of 
the Last-in-Time Rule for Treaties and Federal Statutes, 80 INDIANA L.J. 319, 353–84 
(2005) (defending the last-in-time rule on originalist grounds). Cf. John T. Parry, Congress, 
the Supremacy Clause, and the Implementation of Treaties, 32 FORDHAM INT’L L.J. 1208, 
1286 (2008) (explaining, as to the 1796 debate over the House’s role in implementing the 
1794 Jay Treaty, that “[a]lmost no one on either side of the debate spoke in support of a 
last-in-time rule for conflicts between treaties and statutes”); id. at 1303–16 (describing 
divided views over whether a treaty supersedes a statute and vice versa in the 1816 debate 
over legislative implementation of an 1815 commercial treaty with Britain). 
 263 Taylor v. Morton, 23 F. Cas. 784, 785–88 (C.C.D. Mass. 1855); accord Ropes v. Clinch, 
20 F. Cas. 1171, 1173 (C.C.S.D.N.Y. 1871) (opining that the court would have to apply the 
tariff statute over the Russian treaty, though the parties had conceded the issue). 
 264 See, e.g., Detlev F. Vagts, The United States and Its Treaties: Observance and 
Breach, 95 AM. J. INT’L L. 313, 314 (2001) (calling Justice Curtis’s opinion in Taylor “[t]he 
real progenitor of the rule”). 
 265 See Curtis’s Adm’x v. Fiedler, 67 U.S. (2 Black) 461, 462, 476–77 (1863) (describing 
Justice Nelson’s jury instructions). Although the Supreme Court affirmed in Taylor, see 
67 U.S. (2 Black) 481, 484 (1863), and reversed in Curtis’s Administratix, see 67 U.S. (2 
Black) at 481, the Court did not address the merits of the last-in-time rule in either case. 
 266 Dred Scott, 60 U.S. (19 How.) at 524–26 (Catron, J., concurring). 
 267 Id. at 525. 
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from Taylor on statutory conflicts with existing treaties.268 Justice 
Curtis did find agreement, at last, from Justice Samuel Miller, who 
ruled on the issue while riding circuit in In re Clinton Bridge,269 an 
action seeking to abate a drawbridge over the Mississippi River as 
a nuisance.270 While a federal statute had proclaimed the bridge 
“lawful,”271 the plaintiff argued that the statute violated treaties 
guaranteeing certain nations unobstructed navigation.272 Without 
determining whether there actually was a conflict with any 
treaty, Justice Miller said he would have to apply the statute re-
gardless.273 The Justices who opined on this issue were thus split 
two to two. 

It was not until after the Civil War that the Supreme Court 
addressed the issue and adopted the position of Justices Curtis 
and Miller. In a bevy of decisions beginning in 1871, the Supreme 
Court articulated what is now known as the last-in-time rule,  
under which a federal statute supersedes an earlier conflicting 
treaty.274 Explanations for this development focus on the Court’s 
doctrinal arguments and background principles.275 While Profes-
sor Duncan Hollis has observed that the cases primarily involved 
treaties with non-Europeans,276 scholars have not yet unpacked 
the historical context in which the last-in-time rule developed. 
The pages below show how the doctrine was developed in the con-
text of westward and Pacific expansion. 

The first decision was The Cherokee Tobacco.277 Although  
the decision is often dated to 1870 (presumably because the  

 
 268 Id. at 629 (Curtis, J., dissenting). 
 269 5 F. Cas. 1060 (C.C.D. Iowa 1867). 
 270 Id. at 1061. 
 271 Act of Feb. 27, 1867, ch. 98, § 1, 14 Stat. 412, 412. 
 272 Clinton Bridge, 5 F. Cas. at 1061. 
 273 Id. at 1062. The Supreme Court affirmed, 77 U.S. (10 Wall.) 454, 463 (1870), but 
the plaintiff did not press his treaty argument on appeal, see id. at 456–61. 
 274 The Court adjudicated these cases as if the treaties were self-executing. In appar-
ently the only case in this period in which the Court suggested—without elaboration—
that a treaty was “not already executed,” the Court did not find a conflict in any event. 
Whitney v. Robertson, 124 U.S. 190, 194–95 (1888). 
 275 See Lobel, supra note 262, at 1104–14 (reviewing the rule’s doctrinal develop-
ment and suggesting that it was likely motivated by “notions of absolute sovereignty, 
nationalism, congressional supremacy, and positivism”); Vagts, supra note 264, at 313–
15 (describing the rule’s origins based on three arguments that “prevailed” over various 
counterarguments). 
 276 Duncan B. Hollis, Treaties in the Supreme Court, 1861–1900, in INTERNATIONAL 
LAW IN THE U.S. SUPREME COURT, supra note 107, at 55, 60, 73–76. 
 277 78 U.S. (11 Wall.) 616 (1871). 
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U.S. Reports give the date only of the Term, not the decision),278 
it was decided in 1871.279 That difference matters. It was in 1871, 
in “one of the lesser-known acts of nation-state building during 
Reconstruction,”280 that the United States ended treaty-making 
with Native nations.281 In fact, argument in Cherokee Tobacco  
began the very month (March 1871)282 that Congress ended—or  
at least purported to end283—treaty-making through an appropri-
ations rider.284 And the case was decided shortly thereafter.285 
While the Court did not acknowledge the events in Congress,  
the concurrence of these developments meant that, under federal 
law, Native nations were “rendered completely susceptible to  
federal congressional power.”286 

Cherokee Tobacco concerned an alleged conflict between a tax-
immunity provision in the 1866 Reconstruction treaty with the 
Cherokee Nation and an 1868 revenue statute. The treaty provided 
that products could be manufactured and sold inside the Cherokee 
Nation “without restraint” and with only “the quantity sold outside 
of the Indian territory” subject to federal taxation.287 Relying on 
this provision, two Cherokee men set up a tobacco factory in the 
Cherokee Nation.288 Congress, however, soon enacted a statute 
providing “[t]hat the internal revenue laws imposing taxes on . . . 
tobacco . . . shall be held and construed to extend to such articles 
 
 278 See, e.g., Alex Tallchief Skibine, Applicability of Federal Laws of General Applica-
tion to Indian Tribes and Reservation Indians, 25 U.C. DAVIS L. REV. 85, 129 n.253 (1991) 
(“Cherokee Tobacco was decided in 1870 . . . .”). 
 279 See United States Supreme Court: Constitutionality of the Legal-Tender Acts Af-
firmed—Important Decision Given Yesterday, N.Y. TIMES, May 2, 1871, at 1 [hereinafter 
Constitutionality of the Legal-Tender Acts]. 
 280 Steven Hahn, What Sort of World Did the Civil War Make?, in THE WORLD THE 
CIVIL WAR MADE, supra note 26, at 337, 344. 
 281 See FRANCIS PAUL PRUCHA, AMERICAN INDIAN TREATIES 289–310 (1994). Existing 
treaties remained in place. See 1 VINE DELORIA, JR. & RAYMOND J. DEMALLIE, 
DOCUMENTS OF AMERICAN INDIAN DIPLOMACY 233 (1999). 
 282 See United States Supreme Court, N.Y. TIMES, Mar. 22, 1871, at 3. 
 283 I include this qualification because there are strong arguments that Congress 
lacked constitutional power to foreclose future treaty-making with Native nations. See, 
e.g., David H. Moore & Michalyn Steele, Revitalizing Tribal Sovereignty in Treatymaking, 
97 N.Y.U. L. REV. 137, 160–89 (2022). 
 284 Act of Mar. 3, 1871, ch. 120, 16 Stat. 544, 566 (providing that “hereafter no Indian 
nation or tribe within the territory of the United States shall be acknowledged or recog-
nized as an independent nation, tribe, or power with whom the United States may contract 
by treaty”). 
 285 See Constitutionality of the Legal-Tender Acts, supra note 279, at 1. 
 286 DAVID E. WILKINS, AMERICAN INDIAN SOVEREIGNTY AND THE U.S. SUPREME COURT 
56 (1997). 
 287 Treaty Between the United States of America and the Cherokee Nation of Indians 
art. 10, U.S.–Cherokee Nation, July 19, 1866, 14 Stat. 799, 801. 
 288 H.R. REP. NO. 41-52, at 2, 5 (1870). 
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produced anywhere within the exterior boundaries of the United 
States.”289 A key yet underappreciated fact about this case is that 
the Internal Revenue Service (IRS) issued a memorandum opinion 
concluding that this provision did not apply to tobacco made and 
sold within the Cherokee Nation.290 But the supervisor of internal 
revenue—who was friendly with St. Louis tobacco manufactur-
ers—raided the Cherokee tobacco factory anyway, seizing the  
tobacco for failure to pay taxes.291 Only later did the IRS read  
the statute differently to justify seizing the tobacco.292 

A shorthanded and divided Supreme Court upheld the  
seizure.293 The Court ruled that the treaty and statute were  
unambiguously in conflict and then announced—for the first 
time—that “an act of Congress may supersede a prior treaty.”294 
The Court’s rationale was rooted in the view that the conflict was 
not subject to adjudication. “The consequences in all such cases 
give to questions which must be met by the political department 
of the government,” the Court explained; “[t]hey are beyond the 
sphere of judicial cognizance.”295 Rather than dismiss the dispute 
as nonjusticiable under Article III (as is done under the modern 
political question doctrine), the Court applied the statute—con-
sistent with how courts traditionally treated “political questions” 
in the nineteenth century.296 

 
 289 An Act Imposing Taxes on Distilled Spirits and Tobacco, and for Other Purposes, 
ch. 186, § 107, 15 Stat. 125, 167 (1868). 
 290 H.R. REP. NO. 41-52, at 3–4. 
 291 See EDWARD S. COOPER, JOHN MCDONALD AND THE WHISKEY RING 49–50 (2017). 
 292 H.R. REP. NO. 41-52, at 4 (noting that “[i]t was more than a month afterward be-
fore [the IRS commissioner] officially or otherwise incorporated the Indian country into 
any collection district”). 
 293 Cherokee Tobacco, 78 U.S. (11 Wall.) at 622. Justices Catron and Nelson, who had 
disclaimed the last-in-time doctrine while riding circuit, were not involved in this decision. 
Justice Catron was no longer on the Court, and Justice Nelson did not participate in the 
case. See id. at 624. 
 294 Id. at 620–21. The Court also stated that, conversely, “[a] treaty may supersede a 
prior act of Congress.” Id. at 621. 
 295 Id. 
 296 See Tara Leigh Grove, The Lost History of the Political Question Doctrine, 90 
N.Y.U. L. REV. 1908, 1915–24 (2015) (excavating the traditional political question doc-
trine). My description of the last-in-time rule as a doctrine of deference toward Congress—
as opposed to a doctrine simply privileging the latest expression of sovereign will—is 
rooted in its original development as a species of the traditional political question doctrine. 
Cf. Curtis A. Bradley, The Political Question Doctrine and International Law, 91 GEO. 
WASH. L. REV. 1555, 1566, 1574–75 (2023) (observing that modern accounts of the doctrine 
tend to “miss[ ] something that earlier writers saw, which is that the later-in-time rule 
allows courts to avoid taking a position on the international law question altogether,” 
which “preserved space for the political branches to argue that, in fact, the legislation was 
not in breach”). 



2025] The Splintering of American Public Law 1575 

In subsequent last-in-time cases, the Supreme Court added a 
textual argument that the Supremacy Clause describes treaties 
“in the same category as other laws of Congress” and thus courts 
should treat them equivalently.297 But in Cherokee Tobacco, the 
Court had flatly accepted that “[t]he effect of treaties and acts of 
Congress, when in conflict, is not settled by the Constitution.”298 

Cherokee Tobacco marked a departure from the Court’s ear-
lier practice of construing statutes to avoid conflicts with interna-
tional law, given that the Court could have plausibly employed 
that practice in the case. Indeed, the dissenters (and the IRS be-
fore its postraid flip-flop) construed the statute to avoid the con-
flict.299 The dissenters did so by construing the general language 
of the statute not to apply within the Cherokee Nation absent a 
clear statement otherwise, consistent with interpretive canons 
that protect tribal sovereignty.300 The majority followed a contrary 
presumption, namely that generally applicable language in a fed-
eral tax statute covers Native jurisdictions unless explicitly 

 
 297 Head Money Cases, 112 U.S. 580, 598 (1884). 
 298 Cherokee Tobacco, 78 U.S. (11 Wall.) at 621. Cherokee Tobacco also cited Taylor 
and Clinton Bridge. See id. at 621 n.† (citing Taylor, 23 F. Cas. 784; Clinton Bridge, 5 F. 
Cas. 1060). Those cases had similarly deemed that the treaty-statute conflict should not 
be adjudicated. See Taylor, 23 F. Cas. at 787–88 (explaining the conflict was not “a judicial 
question” but rather “belong[ed] to the political department”); Clinton Bridge, 5 F. Cas. at 
1062 (“Questions of this class are international questions, and are to be settled between 
the foreign nations interested in the treaties and the political department of our govern-
ment.”). In Taylor, Justice Curtis also argued that “nothing in the language of [the Su-
premacy] clause” privileges treaties over statutes, 23 F. Cas. at 785, and asserted that he 
could not accept that the Constitution would bind the country to the “helpless condition” 
of being able to end a treaty only by making a new one, id. at 786. But Cherokee Tobacco 
adopted neither argument. 
 299 See Cherokee Tobacco, 78 U.S. (11 Wall.) at 622 (Bradley, J., dissenting) (arguing 
that “all laws of a general character passed by Congress will be considered as not applying 
to the Indian territory, unless expressly mentioned”); H.R. REP. NO. 41-52, at 4 (quoting 
the IRS memorandum opinion’s view that:  

[I]t was apparent on the face of the statute itself that Congress did not intend 
to apply the revenue laws to the Indian country itself, but to the articles pro-
duced there, and that the application could be made only to such part of these 
manufactures as might be carried thence into the States or Territories of the 
United States). 

But see Thomas H. Lee & David L. Sloss, International Law as an Interpretive Tool in the 
Supreme Court, 1861–1900, in INTERNATIONAL LAW IN THE U.S. SUPREME COURT, supra 
note 107, at 124, 141 (suggesting that the statute in Cherokee Tobacco was “so unambigu-
ous that it left no room for application of an interpretive presumption”). 
 300 See Cherokee Tobacco, 78 U.S. (11 Wall.) at 622–23 (Bradley, J., dissenting); cf. 
RESTATEMENT OF THE LAW OF AMERICAN INDIANS § 5 cmt. e (AM. L. INST. 2022) (“Congres-
sional intent to abrogate Indian treaty provisions must be clear and unambiguous.”). 
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excluded. The Court thus inaugurated what would become an “ap-
parent ‘federal tax exemption’ from the [Indian] canons.”301 

Subsequent events showed, however, that the Supreme 
Court’s interpretive powers to avoid conflicts with Native treaties 
remained capable—even in cases involving general tax stat-
utes.302 In United States v. Forty-Three Gallons of Whiskey,303 for 
example, the Court construed general language in the internal 
revenue statutes to avoid a treaty conflict when the Court ap-
peared to favor the paternalistic policy secured by the treaty. A 
treaty with the Chippewa had ceded land to the United States on 
condition that the U.S. ban on importing liquor to Indian country 
remain in effect there.304 When a retailer’s whiskey was seized for 
violating the ban in the ceded land, he pointed out that he had 
been “assessed, taxed, and licensed as a retail dealer” under the 
general internal revenue laws, which he argued superseded the 
earlier treaty provision extending the ban to the ceded area.305 
The Court disagreed, reasoning that “[i]t would require very clear 
expressions in any general legislation to authorize the inference 
that Congress purposed to depart from its long established policy 
in regard to a matter of so vital importance to the peace and to 
the material and moral well-being of these wards of the nation.”306 
In short, the Court adopted the Cherokee Tobacco dissent’s view 
on how to construe general tax statutes by reading them not to 
abrogate a treaty absent a clear statement from Congress. “Cherokee 
Tobacco [ ] cannot be treated as authority against the conclusion 
we have reached,” the Court nevertheless asserted, because 
“three of the judges of the court did not sit in it and two dissented 
from the judgment pronounced by the other four.”307 

 
 301 Bryan H. Wildenthal, Federal Labor Law, Indian Sovereignty, and the Canons of 
Construction, 86 OR. L. REV. 413, 468–69, 468 n.170 (2007) (“For more than 130 years, the 
Court has sometimes read general federal tax laws—without following the usual Indian 
law canons—as applying to individual Indians, even on the reservation, though generally 
not to tribal governments themselves. Yet the canons have sometimes been applied to fed-
eral tax laws.”). 
 302 See id. at 468 n.170. 
 303 108 U.S. 491 (1883). 
 304 Id. at 491–92. 
 305 Id. at 495–96. 
 306 Id. at 496. 
 307 Id. at 497–98 (citation omitted). 
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Although that cryptic language generated confusion then308 
(and today)309 over whether the Court was suggesting that Cherokee 
Tobacco was not precedent for the last-in-time rule, no Justice in 
Cherokee Tobacco had dissented as to the last-in-time rule itself. 
Thus, as the Justices explained shortly after Cherokee Tobacco, 
their decision in that case had “set at rest” that particular issue.310 
In sum, Cherokee Tobacco established that courts must apply 
statutes notwithstanding conflicts with existing treaties, but 
Forty-Three Gallons of Whiskey shows how the existence of a con-
flict continued to depend in part on statutory interpretation. 

While it has been suggested that the Court was more willing 
to construe statutes to avoid conflicts in cases involving treaties 
with Native nations than in “international treaty cases,”311 that 
was not so in the late nineteenth century. Rather, Cherokee To-
bacco began a line of cases in which the Court applied federal stat-
utes to abrogate stipulations in treaties with Native nations. Sub-
sequent decisions applied the last-in-time rule to apply statutes 
that facilitated railroads across Native lands,312 state criminal ju-
risdiction within Native lands,313 territorialization of Native 

 
 308 See, e.g., Head Money Cases, 112 U.S. at 585 (printing counsel’s argument that  
Cherokee Tobacco was not controlling on whether a statute supersedes a conflicting treaty). 
 309 See, e.g., Heather D. Schafroth, “Cui Bono Fuisset”: Coordinating U.S. Tax Stat-
utes with U.S. Tax Treaties, 40 VA. TAX REV. 371, 379–80 (2021) (reading Forty-Three Gal-
lons of Whiskey to have disagreed with Cherokee Tobacco on the last-in-time rule). 
 310 Head Money Cases, 112 U.S. at 597. 
 311 Charles F. Wilkinson & John M. Volkman, Judicial Review of Indian Treaty Ab-
rogation: “As Long as Water Flows, or Grass Grows upon the Earth”—How Long a Time Is 
That?, 63 CAL. L. REV. 601, 621–22 (1975). 
 312 See Mo., Kan. & Tex. Ry. v. Roberts, 152 U.S. 114, 116–18 (1894) (holding that a 
federal statute granted a fee interest to a railway company across lands previously re-
served by treaty for the Osage, even though the treaty recognized only a “right of way”). 
 313 See United States v. McBratney, 104 U.S. 621, 623–24 (1881) (holding that Colorado 
had criminal jurisdiction over crimes committed by non-Indigenous persons against non-
Indigenous persons within the Ute Reservation because the statute admitting Colorado as 
a state did not reserve exclusive federal jurisdiction and any prior inconsistent treaty was 
repealed); Draper v. United States, 164 U.S. 240, 242–43, 247 (1896) (holding the same as to 
Montana’s enabling act and an existing treaty with the Crow). Although the treaty in 
McBratney was silent as to crimes committed by non-Indigenous persons against non- 
Indigenous persons, see 104 U.S. at 624, the Court’s emphasis on the last-in-time rule in 
that decision opened the door to the expansion of state criminal jurisdiction within Native 
lands, even when doing so required supplanting existing treaty commitments, see Oklahoma 
v. Castro-Huerta, 142 S. Ct. 2486, 2503 (2022). 
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lands,314 the restriction of Native hunting rights on Native lands,315 
and federal determination of tribal citizenship.316 The Supreme 
Court did announce limits to the last-in-time rule, holding  
that Congress could not abrogate by treaty a land cession that  
had already vested.317 But in 1903, the Supreme Court held in  
Lone Wolf v. Hitchcock318 that Congress could nevertheless compel 
the allotment of reserved Native land (and the sale of “surplus 
lands”) in unilateral abrogation of treaties requiring a Native na-
tion’s consent to do so—citing Cherokee Tobacco and its progeny.319 

The Court also extended Cherokee Tobacco’s last-in-time rule 
to treaties with non-Native nations, showing that this doctrine 
was not tied to the distinct status of Native nations. Thus, as the 
United States retreated from engaging with Native nations as for-
eign nations in the late nineteenth century,320 this doctrine was 
an exception to that trend.321 But rather than advancing tribal 
sovereignty, “assimilating the status of tribes and foreign nations 
. . . now served only as the justification for eliminating one of the 
last few extant barriers over unbridled federal power in Indian 
country.”322 

 
 314 See Thomas v. Gay, 169 U.S. 264, 268–71 (1898) (holding that Congress could uni-
laterally bring the reserved lands of the Osage Nation and the Kaw Nation within the 
Oklahoma Territory, notwithstanding an existing treaty commitment that the lands 
would not be “included within the territorial limits or jurisdiction of any State or Territory” 
without tribal consent); Wagoner v. Evans, 170 U.S. 588, 590–91 (1898) (same). 
 315 See Ward v. Race Horse, 163 U.S. 504, 510–11 (1896) (holding that the Wyoming 
enabling act superseded the Bannock people’s hunting rights under a prior treaty). 
 316 See Stephens v. Cherokee Nation, 174 U.S. 445, 483 (1899) (upholding federal leg-
islation “authoriz[ing] the Dawes Commission to determine citizenship in [certain] tribes” 
despite “numerous [earlier] treaties [ ] made by the United States with those tribes as 
distinct political societies”). 
 317 Jones v. Meehan, 175 U.S. 1, 32 (1899); see also Jordan J. Paust, Rediscovering the 
Relationship Between Congressional Power and International Law: Exceptions to the Last 
in Time Rule and the Primacy of Custom, 28 VA. J. INT’L L. 393, 410–14 (1988). 
 318 187 U.S. 553 (1903). 
 319 Id. at 565–66, 568. 
 320 Arguments that different diplomatic rules applied to relationships with Native 
nations stretched back to the country’s Founding. See, e.g., Daniel J. Hulsebosch, From 
Constitution Making to State Building: The Washington Administration and the Law of 
Nations, in WASHINGTON’S GOVERNMENT: CHARTING THE ORIGINS OF THE FEDERAL 
ADMINSITRATION 191, 207–10 (Max M. Edling & Peter J. Kastor eds., 2021) (describing 
Thomas Jefferson’s understanding of a “[j]us gentium for America,” under which the 
United States “had supervisory power over the indigenous people within its territory”). 
 321 See Gregory Ablavsky, Sovereign Metaphors in Indian Law, 80 MONT. L. REV. 11, 
16–17 (2019). 
 322 Id. at 17. Professor Ablavsky points out, moreover, that the analogy to foreign na-
tions in this context was deceptive because, under federal law, a Native nation could not 
reciprocally “abrogate the treaty obligations of the nation to the United States.” Id. at 17 
& n.41 (quoting Whitmire v. Cherokee Nation, 30 Ct. Cl. 138, 157 (1895)). 
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Beyond cases enforcing statutes over conflicting treaties with 
Native nations, the last-in-time rule also became important  
for settling land disputes in the vast Western territories that  
the United States conquered in the United States–Mexico War. 
The treaty of cession protected Mexicans’ existing rights to property 
in the ceded territories.323 Amid an influx of gold rushers, Congress 
enacted a statute in 1851 requiring anyone claiming land in  
California pursuant to a Mexican title to confirm the claim  
before an ad hoc commission within two years.324 After that  
tight statutory window closed, however, many Mexican claimants 
had not presented their titles to the commission, and—per  
the Supreme Court—“often” continued to come forward  
decades later.325 

In Botiller v. Dominguez,326 one of those claimants, Dominga 
Dominguez, sought to eject squatters from land in California  
that her family had owned since 1834.327 No one disputed that  
she held a perfect title from the Mexican government.328 She  
argued that the 1851 statute was invalid “as being in conflict  
with the provisions of the treaty with Mexico, and violating  
the protection which was guaranteed by it to the property of  
Mexican citizens, owned by them at the date of the treaty.”329  
The Court, citing Cherokee Tobacco and its progeny, disagreed  
on the ground that, even if the treaty was violated, the Court  
had “no power” to resolve “a matter of international concern.”330 
As the Court explained in a later case involving land claims in the 
Arizona Territory, while “[i]t was undoubtedly the duty of  
Congress” to honor Mexican grants, ultimately statutes  
“must control” over any “obligations resting upon the nation  
by virtue of the rules of international law or the terms of a 
treaty.”331 

 
 323 Treaty of Guadalupe Hidalgo art. 8, Mexico–U.S., Feb. 2, 1848, 9 Stat. 922, 929–30. 
 324 California Land Settlement Act of 1851, ch. 41, §§ 1, 8, 13, 9 Stat. 631, 631–33; see 
also Botiller v. Dominguez, 130 U.S. 238, 244 (1889) (describing the origins of the legislation). 
 325 Botiller, 130 U.S. at 243. 
 326 130 U.S. 238 (1889). 
 327 Id. at 238. 
 328 Id. at 239. 
 329 Id. at 246. 
 330 Id. at 247. 
 331 Ely’s Adm’r v. United States, 171 U.S. 220, 223–24 (1898); see also Barker v. Harvey, 
181 U.S. 481, 482, 490–91 (1901) (holding that Mission Indians abandoned “any claims [to 
land in California] founded on the action of the Mexican government”—and thus arguably 
“protected by the terms of the treaty [of cession]”—by failing to present those claims to the 
commission established by the California Land Settlement Act of 1851). 
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Nor did the Court in Botiller try to construe the statute  
to avoid the conflict. By contrast, in the 1830s in United States v. 
Percheman,332 the Court had construed a similar statute requiring 
confirmation of Spanish land claims in the ceded Florida Territory 
within one year not to forfeit “titles not exhibited to [the] commis-
sioners within so short a period” because it was “impossible to sup-
pose that congress intended” to do so.333 The result in Botiller thus 
“marked the decline of judicial activism for the protection of Spanish 
and Mexican land grants”334 and “reflect[ed] the role of the Court 
as part of a conquering government in the Southwest.”335 

Finally, there are the last-in-time cases that deferred to the 
congressional exclusion and removal of Chinese laborers from the 
United States in violation of existing treaties with China. In so 
deciding, the Court helped usher in an era of race-based discrim-
ination in immigration policy.336 

Following treaties in the 1840s and 1850s that had opened 
China to U.S. commerce,337 an 1868 treaty added articles to pro-
mote the voluntary emigration of workers from China.338 In a sup-
plementary 1880 treaty, the countries agreed that the United 
States could limit entry of Chinese laborers.339 But they stipulated 
that “Chinese laborers who are now in the United States shall be 
allowed to go and come of their own free will” and enjoy “all the 
rights, privileges, immunities, and exemptions” enjoyed by citizens 

 
 332 32 U.S. (7 Pet.) 51 (1833). 
 333 Id. at 90; see also Christine A. Klein, Treaties of Conquest: Property Rights, Indian 
Treaties, and the Treaty of Guadalupe Hidalgo, 26 N.M. L. REV. 201, 222 (1996). Percheman 
could be read, in conjunction with Lessee of Hickey v. Stewart, 44 U.S. (3 How.) 750 (1845) 
(holding that a different, arguably clearer, statute rendered final the decisions of a land 
commission in the Mississippi Territory), to support the proposition that “Congress, by 
speaking clearly, could make the commissions’ decisions final.” Gregory Ablavsky, Getting 
Public Rights Wrong, 74 STAN. L. REV. 277, 302–04 (2022). On that reading, Percheman 
might seem to be part of a judicial approach that is deferential to Congress so long as 
Congress speaks clearly. While clear statement rules tend to be deferential to Congress as 
a formal matter, however, whether the rule is deferential in practice turns on how willing 
courts are to find clarity. My point here is that the antebellum Court in Percheman used 
statutory interpretation to find no clear statement from Congress when a treaty violation 
was at stake, analogous to the Court’s early deployment of the Charming Betsy canon 
(itself a clear statement rule). And while the Court did find a clear statutory command in 
Lessee of Hickey, that command did not result in a treaty violation and in fact led to up-
holding a land title claimed under a Spanish land grant. See 44 U.S. (3 How.) at 756–57, 762. 
 334 Klein, supra note 333, at 223. 
 335 CARLOS R. SOLTERO, LATINOS AND AMERICAN LAW 3 (2006). 
 336 See ERIKA LEE, AT AMERICA’S GATES 23–46 (2003). 
 337 See HERRING, supra note 192, at 209–14. 
 338 Burlingame-Seward Treaty of 1868, China–U.S., July 28, 1868, 16 Stat. 739. 
 339 Treaty of 1880 art. I, China–U.S., Nov. 17, 1880, 22 Stat. 826, 826. 
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of the most favored nation.340 Chinese immigration to California 
following the gold rush had led to racist resentment and exclu-
sionary legislation aimed at what the Supreme Court called  
“the preservation of our civilization” on “the Pacific Coast.”341 The 
Chinese Exclusion Case342 that upheld a challenge to that legisla-
tion,343 though conventionally remembered as the origin of an im-
plied power over immigration, was in fact a last-in-time case.344 
The case concerned an 1888 statute that excluded reentry of res-
ident Chinese laborers who had left the country before its enact-
ment with certificates recognizing a right to return.345 Justice 
Field’s opinion for the Court “conceded” that the statute contra-
vened the treaty yet applied the statute anyway.346 

While that ruling may have come across as relatively unre-
markable in 1889 given the clear conflict and the fact that the 
last-in-time doctrine had by then been settled,347 Justice Field had 
developed the doctrine in earlier Chinese exclusion cases with less 
clear conflicts. In an 1883 decision while riding circuit, Justice 
Field applied the last-in-time rule to hold that the original Chinese 
Exclusion Act of 1882,348 suspending the entry of Chinese laborers 
for ten years, covered all “laborers of the Chinese race”—even if 
they were citizens of another country whose treaties with the 
United States would be violated.349 Other judges, however, con-
strued the same statute to apply only to laborers from China.350 
For the last-in-time rule, Justice Field had no Supreme Court au-
thority to cite other than Cherokee Tobacco (and another Native 
treaty case citing Cherokee Tobacco),351 whose precedential value 
beyond Native treaties was arguably in limbo at this point. So 
Justice Field instead cited Justice Curtis’s circuit opinion in Taylor 
without acknowledging conflicting authority.352 The next year, 
Justice Field dissented in Chew Heong v. United States,353 in 
 
 340 Id. art. II, 22 Stat. at 827. 
 341 Chae Chan Ping v. United States (Chinese Exclusion Case), 130 U.S. 581, 594 (1889). 
 342 130 U.S. 581 (1889). 
 343 Id. at 594. 
 344 See Nikolas Bowie & Norah Rast, The Imaginary Immigration Clause, 120 MICH. 
L. REV. 1419, 1425, 1467–68 (2022). 
 345 Chinese Exclusion Case, 130 U.S. at 589. 
 346 Id. at 600–03. 
 347 See Bowie & Rast, supra note 344, at 1425, 1467–68. 
 348 Ch. 126, 22 Stat. 58. 
 349 In re Ah Lung, 18 F. 28, 29–30, 32 (C.C.D. Cal. 1883). 
 350 See United States v. Douglas, 17 F. 634, 638 (C.C.D. Mass. 1883) (decided by a 
panel consisting of Lowell and Nelson, J.J.). 
 351 See United States v. McBratney, 104 U.S. 621, 623 (1881). 
 352 See Ah Lung, 18 F. at 29. 
 353 112 U.S. 536 (1884). 
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which Justice Harlan’s majority opinion construed the Chinese 
Exclusion Act, as amended, not to exclude a Chinese laborer who 
had left the country before the Act was enacted.354 Justice Field 
read the statute differently, and in conflict with the United 
States’ treaty stipulations, but he could now cite what he called 
“an authoritative decision on the [last-in-time rule]”355 because it 
was that same day that the Court had clarified in a separate de-
cision that Cherokee Tobacco had “set at rest” that the Court 
would apply a statute over any conflicting treaty.356 In subsequent 
years, the Court would now deploy that rule to uphold Chinese 
exclusion and removal legislation.357 

In contrast to the Court’s approach in the context of Chinese 
exclusion, Mexican land grants, and Native treaties, the Justices 
rarely held that a U.S. statute superseded a European treaty in 
this period. The Court was more likely to harmonize statutes with 
earlier European treaties.358 If not, the purported conflict was 
likely inconsequential or there was no indication that the European 
nation objected.359 

For example, the Head Money Cases360 are often cited for the 
last-in-time rule, and the case involved a claim that a statute im-
posing a head tax on arriving immigrants violated treaties with 
various European nations.361 However, the Court was “not satis-
fied” that the statute even did violate the treaties, and in support, 
the Court pointed out that no European nation had ever com-
plained of a treaty violation.362 

Or take another oft-cited last-in-time precedent, Bartram v. 
Robertson,363 involving a treaty with Denmark. Here again, the 

 
 354 See id. at 560–62 (Field, J., dissenting). 
 355 Id. at 564. 
 356 Head Money Cases, 112 U.S. at 597. 
 357 See Chinese Exclusion Case, 130 U.S. at 599–603; Fong Yue Ting v. United States 
(Chinese Removal Case), 149 U.S. 698, 720–24 (1893). 
 358 Hollis, supra note 276, at 60 & n.35. The differential treatment arguably reflected 
a distinction under international law between relations among nations within the European 
state system that sought to promote toleration and relations with extra-European nations 
that sought to promote “civilization.” On this distinction, see EDWARD KEENE, BEYOND 
THE ANARCHICAL SOCIETY 111–16 (2002). 
 359 See, e.g., Horner v. United States, 143 U.S. 570, 578 (1892) (rejecting cursorily a 
criminal defendant’s argument that criminalizing sending mail concerning lotteries vio-
lated a treaty with Austria, without giving any indication that Austria agreed with the 
defendant). 
 360 112 U.S. 580 (1884). 
 361 See id. at 585. 
 362 Id. at 597; see also Hollis, supra note 276, at 60 (noting the lack of European 
objection). 
 363 122 U.S. 116 (1887). 
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Court did not find a conflict and—in the details—the case is really 
about the importance of protecting U.S. economic policies in the 
Pacific. Certain importers in New York argued that collecting du-
ties on sugar imported from St. Croix (a possession of Denmark) 
violated a trade treaty promising that Denmark would receive 
“any particular favor” bestowed on any other nation.364 They 
pointed out that an 1875 treaty with Hawaii excluded duties on 
imports, and they urged that this privilege should thus be ex-
tended to sugar from St. Croix under the Denmark treaty.365 In 
rejecting that argument, the Court emphasized the “special ar-
rangements” between the United States and Hawaii,366 under 
which the United States had extended a no-duty right in ex-
change for a guarantee that “the Hawaiian king . . . will not lease 
or otherwise dispose of . . . any port, harbor, or other territory in 
his dominions.”367 The Danish treaty was “not intended to inter-
fere with special arrangements with other countries founded 
upon a concession of special privilege,” and there was thus no con-
flict.368 If expansionist “special arrangements” with nations such 
as Hawaii were to have triggered antidiscrimination provisions in 
other treaties, the United States would not, as a practical matter, 
have been able to make such arrangements. Bartram is thus a 
powerful example not of the last-in-time rule being applied to a 
European treaty (which it was not) but rather of the Justices’ at-
tention to the United States’ Pacific economic interests.369 

To sum up, during a period of heightened judicial scrutiny of 
constitutional law, the Court adopted a new doctrine of deference 
toward Congress with respect to international law. And the Court 
developed this doctrine in the context of consolidating an increas-
ingly Pacific-facing nation-state in the West.370 

 
 364 Id. at 118. 
 365 Id. at 117. 
 366 Id. at 120. 
 367 Id. at 119. 
 368 Bartram, 122 U.S. at 120. Nor, the Court pointed out for good measure, did it appear 
that Denmark had ever complained of duties on its exports to the United States. Id. at 121. 
 369 Cf. Whitney v. Robertson, 124 U.S. 190, 193–94 (1888) (applying Bartram’s rea-
soning to a similar argument about a treaty with the Dominican Republic). 
 370 There were also cases arising from western expansion in which the Court applied 
federal statutes despite constitutional challenges, consistent with a more deferential ap-
proach to the West. See generally, e.g., Reynolds v. United States, 98 U.S. 145 (1879) (up-
holding an antibigamy statute against a free exercise challenge arising in the Territory of 
Utah). In contrast to the development of the last-in-time doctrine, however, these cases 
did not establish a doctrine of judicial deference but rather were instances in which the 
Court exercised judicial review but upheld the constitutionality of the statutes. 
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My claim is not that the Court turned skeptical of interna-
tional law or started abrogating treaties en masse. I recognize, as 
scholars have pointed out,371 that the Court in this period contin-
ued to apply an interpretive avoidance canon. Under that canon, 
“[t]he laws of Congress are always to be construed so as to con-
form to the provisions of a treaty, if it be possible to do so without 
violence to their language.”372 In some cases, the Court’s applica-
tion of the canon avoided a conflict. Among cases not involving 
European treaties, a notable example was Justice John Marshall 
Harlan’s majority opinion in Chew Heong, which restrained the 
scope of Chinese exclusion policy—albeit over Justice Field’s fore-
telling dissent that relied on the last-in-time rule.373 

My claim, rather, is that the Court took a more deferential 
approach toward Congress with respect to statutory conflicts with 
international law. The Court not only determined for the first 
time that it would defer to Congress’s answer if there was an al-
leged conflict with an existing treaty; it also became less consci-
entious about avoiding conflicts in the first place. To be sure, in 
some instances, a more powerful Congress may have enacted stat-
utes that were simply more difficult to construe in harmony with 
an existing treaty. But in several important cases, that was not true. 
The Court did not apply its avoidance canon strictly in Cherokee To-
bacco, for instance, in which the dissenters and the IRS (before 
reversing course following the raid) had construed the statute to 
avoid the conflict.374 Nor did the Court try to avoid the conflict in 
Botiller, even though the pre–Civil War Court had construed a 
nearly identical statute in a way that avoided a treaty conflict.375 
And Justice Field, the future author of the Chinese Exclusion 
Case, developed the last-in-time rule in earlier Chinese exclusion 
cases by finding conflicts when other judges managed to construe 
the same statutes to avoid them.376 

The shift toward increased deference reflected the changing 
political dynamics of nation-state building. In the Founding period, 

 
 371 See Lee & Sloss, supra note 299, at 124, 141. 
 372 Forty-Three Gallons of Whiskey, 108 U.S. at 496. 
 373 Chew Heong, 112 U.S. at 159–60; see also United States v. Gue Lim, 176 U.S. 459, 
465 (1900) (construing the same statute as in Chew Heong to permit the wives and chil-
dren of Chinese merchants living in the United States to enter the country without certif-
icates). The other notable example was Forty-Three Gallons of Whiskey, in which the Court 
upheld a paternalistic provision in a treaty with the Chippewa in the interest of “the ma-
terial and moral well-being of these wards of the nation.” 108 U.S. at 496. 
 374 See supra text accompanying notes 299–301. 
 375 See supra text accompanying notes 332–33. 
 376 See supra text accompanying notes 348–56. 
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when the United States was a weak nation in pursuit of security 
and recognition, political leaders empowered an independent judi-
ciary and made treaties the supreme law of the land. The early 
federal judiciary, as Part I discussed, exercised that power subtly 
to align the United States with other “civilized” nations.377 As a 
stronger nation-state after the Civil War, the imperatives had 
changed, and—unlike with Reconstruction—the elected branches 
did not turn to the courts to the same extent to implement their 
policies integrating the West. To be sure, Congress created the 
Court of Private Land Claims to adjudicate land claims in the 
Southwest.378 But Congress expressly precluded that court from re-
viewing congressional action.379 Thus, if Congress had acted on a 
particular land claim, as the Supreme Court put it, “the Court of 
Private Land Claims should have nothing to do.”380 

The story of international law and the West is thus partly a 
story about the United States’ rise to power after the Civil War, 
but the receding role of courts in that story did not simply reflect 
increased U.S. power. First, if political strategies to implement 
policies in the West had faltered, as they did in the South, politi-
cal actors may have been more likely to encourage a more active 
judicial role. But military and diplomatic execution of U.S. policy 
in the West, despite meeting resistance, proved sufficient. Nota-
bly, while the military proved unable to reconstruct the political 
system in the South and ultimately withdrew, the military re-
mained in the West, where it became “a powerful agent of Amer-
ican settler colonialism.”381 And U.S. diplomats were able to man-
age diplomatic pressure over treaty violations from a Mexican 
government severely weakened by the United States–Mexico War 
and a Qing dynasty in decline following the Taiping Rebellion and 
Second Opium War.382 Second, if there had been more political 
competition over policies in the West, as there was in the South, 
then political coalitions may have turned to courts to help insure 
or entrench their positions. But constituencies supporting white 
 
 377 See supra Part I.B. 
 378 See RICHARD WELLS BRADFUTE, THE COURT OF PRIVATE LAND CLAIMS 16–26 (1975). 
 379 See Act of Mar. 8, 1891, ch. 539, § 13, 26 Stat. 854, 860 (“No claim shall be allowed 
for any land the right of which has hitherto been lawfully acted upon and decided by Congress, 
or under its authority.”). 
 380 United States v. Baca, 184 U.S. 653, 659 (1902); accord United States v. Conway, 
175 U.S. 60, 67 (1899) (noting that Congress’s confirmation of a private land claim was 
not “subject to judicial review”). 
 381 C. Joseph Genetin-Pilawa, Ely S. Parker and the Paradox of Reconstruction Politics 
in Indian Country, in THE WORLD THE CIVIL WAR MADE, supra note 26, at 183, 193–94. 
 382 On how these various mid-nineteenth century wars reshaped global power dynam-
ics, see C.A. BAYLY, THE BIRTH OF THE MODERN WORLD, 1780–1914, at 125–69 (2004). 
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settler expansion and transcontinental railroads proved remark-
ably resilient, despite the resistance they met.383 And on Chinese 
immigration policy, congressional Democrats remained unified 
and Republicans were at most split.384 Given this relative political 
cohesion over western expansion and the success of military and 
diplomatic strategies, courts were not empowered with respect to 
international law and the West in the way they were as to consti-
tutional law and the South. 

*  *  * 
By the early twentieth century, a contrast had solidified be-

tween how courts treated statutory conflicts with constitutional 
law and with international law. In an 1880 law journal article 
tracing the history of views on conflicts between federal statutes 
and treaties, the writer concluded that it was now settled that a 
conflict between a federal statute and an earlier treaty presents 
“an international question” with which “courts have nothing to 
do,” in contrast with constitutional conflicts.385 When the legal 
scholar William Meigs turned his pioneering 1885 law review ar-
ticle into a book on judicial review in 1919, he described an earlier 
view that a similar practice extended to conflicts with the law of 
nations as a “relic of past beliefs.”386 In these years, characteriza-
tions of the Charming Betsy canon shifted from describing it as a 
functional exception to legislative supremacy387 to treating it as 
an implication of Congress’s ultimate power to transgress inter-
national law so long as Congress states that intention clearly.388 
By 1925, a federal court could write without citation that it could 
not abstain from enforcing national legislation in conflict with in-
ternational law because “[t]here is one ground only upon which a 

 
 383 See generally, e.g., RICHARD WHITE, RAILROADED (2012). 
 384 See Jungkun Seo, Wedge-Issue Dynamics and Party Position Shifts: Chinese Ex-
clusion Debates in the Post-Reconstruction US Congress, 1879–1882, 17 PARTY POL. 823, 
826 (2010). 
 385 Samuel T. Spear, The Conflict of Treaties and Laws, 22 ALBANY L.J. 226, 228–
29 (1880). 
 386 MEIGS, supra note 259, at 89. 
 387 See, e.g., COXE, supra note 111, at 180 & n.*; SMITH ET AL., supra note 118, at 6. 
 388 See, e.g., W.W. Willoughby, The Legal Nature of International Law, 2 AM. J. INT’L 
L. 357, 358 (1908) (“In the very early case of The Charming Betsy . . . , it seems to have 
been accepted as a principle not needing argument that the court would be bound by an 
act of Congress providing a rule different from that laid down by international law . . . .”); 
CHARLES PERGLER, JUDICIAL INTERPRETATION OF INTERNATIONAL LAW IN THE UNITED 
STATES 11 (1928). 
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federal court may refuse to enforce an act of Congress and that is 
when the act is held to be unconstitutional.”389 

III.  DIFFERENT PATHS AFTER THE WAR 
The divergence between judicial supremacy over constitu-

tional law and judicial deference as to international law during 
Greater Reconstruction was hardly the end of the story. Rather, 
that divergence splintered constitutional law and international 
law more broadly in various ways. Part III.A shows how the di-
vergence began to make constitutional law appear more “legal,” 
like ordinary domestic law, whereas international law was recast 
as more “political.” Part III.B describes how the divergence also 
contributed to imposing new clarity on the boundaries between 
constitutional and international law. For instance, lower courts 
extrapolated from the fact that the Supreme Court reviewed the 
constitutionality, but not the international legality, of federal leg-
islation to conclude for the first time that international law did 
not inform the limits of Congress’s enumerated powers over for-
eign affairs. And Part III.C describes how the difference in judi-
cial roles became a point of division between constitutional law 
and international law as educational and professional fields at 
the twentieth century’s dawn. 

A. Law vs. Politics 
Most directly, the contrast in judicial roles made constitu-

tional law seem more legal and international law more political 
on the legal-political continuum. Through a process that began 
with written constitutionalism and judicial review and that was 
catalyzed by the Supreme Court’s approach to Reconstruction leg-
islation, courts came to interpret and apply constitutional law 
against Congress like the Court interpreted and applied ordinary 
domestic law. By contrast, in the last-in-time cases, the Supreme 
Court came to describe statutory conflicts with international law 
as presenting political issues demanding deference to Congress. 
Subsequently, lawyers and scholars emphasized that parties to 
statutorily superseded treaties were left with only political reme-
dies—“to appeal to the moral sense of the other party,” in future 
Justice George Sutherland’s words, “and that failing, to either 

 
 389 The Over the Top, 5 F.2d 838, 842 (D. Conn. 1925). 
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submit or declare war.”390 To what extent was international law 
even considered “law” anymore? 

Public law scholars used to confront a version of that puzzle 
with respect to both constitutional and international law. The 
early nineteenth-century theory of legal positivism made famous 
by English philosopher John Austin had challenged all public law 
as not being real law given lack of a sanction for violations. “[C]on-
stitutional law and the law of nations are nearly in the same pre-
dicament,” he wrote; “[e]ach is positive morality, rather than pos-
itive law.”391 Austin’s theory of legal positivism became more 
influential in the United States after the Civil War through post-
humous editions of his work392 and a greater American appetite—
whetted by disillusionment from the war—for the view that law 
ultimately reduced to brute force.393 And, crucially, Austin’s the-
ory was understood by Americans as a challenge to both interna-
tional and constitutional law.394 

In response, postwar U.S. writers drew on the judicial appli-
cation of constitutional law, but not international law, against the 
state’s agents to assert that Austin was right about international 
law but wrong about constitutional law. In one of the first consti-
tutional law treatises following the Civil War, Professor John 
Norton Pomeroy wrote that Austin was confused about how con-
stitutional law worked.395 Pomeroy described constitutional law 
as a constraint on “organized government,” which is the “agent” 
of “[t]he people.”396 Although Pomeroy did not say how constitu-
tional law constrained the government, he was presumably allud-
ing to the role of courts. In his later lectures on international law, 
Pomeroy explained that, by contrast, “international law” was 
properly called “law” only when rules have been incorporated into 
a country’s municipal law and are thus “enforced by their 
 
 390 GEORGE SUTHERLAND, CONSTITUTIONAL POWER AND WORLD AFFAIRS 139 (1919); 
accord PERGLER, supra note 388, at 11; Edwin D. Dickinson, International Political Ques-
tions in the National Courts, 19 AM. J. INT’L L. 157, 161–62 (1925); Edwin D. Dickinson, 
The Law of Nations as National Law: “Political Questions”, 104 U. PA. L. REV. 451, 487–
89 (1956). 
 391 JOHN AUSTIN, THE PROVINCE OF JURISPRUDENCE DETERMINED 236 (London, John 
Murray, 2d ed. 1861); see also id. at 204 (describing “all constitutional law . . . as against 
the sovereign” as “positive morality”). 
 392 See Edward A. Purcell Jr., Democracy, the Constitution, and Legal Positivism in Amer-
ica: Lessons from a Winding and Troubled History, 66 FLA. L. REV. 1457, 1466 & n.38 (2014). 
 393 See LOUIS MENAND, THE METAPHYSICAL CLUB 61–66, 216–17 (2001). 
 394 See PETER J. KING, UTILITARIAN JURISPRUDENCE IN AMERICA 434–35 (1986) (ex-
plaining that late nineteenth-century U.S. writers had “to devise acceptable solutions” to 
“Austin’s belief that constitutional law was really only positive morality”). 
 395 POMEROY, supra note 15, at 7–8, 28. 
 396 Id. at 28. 
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judiciary and executive.”397 Everything else—“international law 
in its general sense”—was “international morality.”398 

Other scholars agreed. Professor Westel W. Willoughby gave 
similar reasons for explaining why Austin was right about inter-
national law but “plainly wrong” to say constitutional law was 
“not law at all.”399 Professor Christopher Tiedeman’s 1890 treatise 
on constitutional law opened with a chapter devoted to showing 
Austin’s (and Bentham’s) “most serious error.”400 Law, he ex-
plained, was “the moral rules, commonly and habitually obeyed 
by the masses, whose enforcement by the courts is required for the 
public good.”401 

In short, the role of courts in applying public law against the 
state became pivotal to responding to the Austinian challenge to 
constitutional law, with the challenge conceded as to interna-
tional law. And even as Austinian positivism receded in the twen-
tieth century, the distinguishing effect of the role of courts proved 
sticky. “Austin’s emphasis upon the origin of true law in the com-
mand of superior authority has not been insisted upon by his suc-
cessors,” the international lawyer Quincy Wright observed in 
1920, “but they have followed him in insisting upon its sanction 
by regular judicial authority backed by the power of the state.”402 

B. Clearer Boundaries 
The boundaries between constitutional and international law 

also became more precisely demarcated after the Civil War. For 
one thing, as discussed above, the war had clarified that the 
United States was a centralized nation-state rather than a league 

 
 397 JOHN NORTON POMEROY, LECTURES ON INTERNATIONAL LAW IN TIME OF PEACE 23–
24 (Indianapolis, Bowen-Merrill Co. 1886). 
 398 Id. at 24. 
 399 WESTEL WOODBURY WILLOUGHBY, AN EXAMINATION OF THE NATURE OF THE STATE 
204–14 (New York, MacMillan & Co. 1896): 

It is common . . . to speak of constitutional law as of a higher order of law than 
statutes. But as said, this is true only as concerns subject matter, not as re-
gards validity. Both are equally binding upon the courts. Because constitutions 
often set limits to the legal power of legislatures, the enactment by them of laws 
transcending such limits is declared by the courts to be null and void. 

See also WILLOUGHBY, FUNDAMENTAL CONCEPTS, supra note 14, at 89 (arguing that Austin 
was “clearly wrong” because “[h]e did not appreciate that constitutional laws operate only 
as a limitation upon the organs of Government”). 
 400 CHRISTOPHER G. TIEDEMAN, THE UNWRITTEN CONSTITUTION OF THE UNITED 
STATES 1 (New York, G.P. Putnam’s Sons 1890). 
 401 Id. at 15 (emphasis added). 
 402 Quincy Wright, The Understandings of International Law, 14 AM. J. INT’L L. 565, 
567 n.10 (1920). 
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of states.403 The divergence in judicial roles in applying public law 
against Congress, however, also contributed to clearer boundaries 
between constitutional and international law—specifically to 
clarifying that Congress’s enumerated constitutional powers over 
foreign affairs were not defined by international law. 

Indeed, in the early twentieth century, lower courts began to 
cite Cherokee Tobacco and its progeny for that very proposition.404 
In a series of cases during World War I, courts upheld a military 
conscription statute that drafted noncitizens in the United States 
who had declared their intention to become citizens against 
claims that the statute violated the law of nations.405 These cases 
were the first to hold that Congress could supersede the unwrit-
ten law of nations.406 

At first glance, these cases might seem like merely an unre-
markable extension of the last-in-time doctrine to customary in-
ternational law. That is, if Congress has the power to supersede 
obligations to which the United States explicitly consented 
through treaty-making, then surely Congress may supersede the 
customary law of nations to which the country has only implicitly 
consented. 

However, the last-in-time doctrine did not necessarily mean 
that Congress’s enumerated powers were not defined by custom-
ary international law. For one thing, the doctrine was originally 
about whether courts could adjudicate the question, not the sub-
stance of congressional power. Moreover, if the Constitution in-
corporated international law by reference, then international law 
would remain relevant to defining Congress’s enumerated powers 
regardless of whether a statute may supersede a treaty.407 Indeed, 
in the same year as Cherokee Tobacco, Justice Field—the last-in-
time rule’s booster—wrote of Congress’s war powers that “a limit . . . 

 
 403 See supra note 189 and accompanying text. 
 404 See United States v. Bell, 248 F. 992, 994–95 (E.D.N.Y. 1918); Ex parte Larrucea, 
249 F. 981, 982–83 (S.D. Cal. 1917). To the extent that congressional power may have been 
understood to be limited by natural law, the shift to legal positivism also contributed to 
this development. See generally William S. Dodge, Customary International Law, Congress 
and the Courts: Origins of the Later-in-Time Rule, in MAKING TRANSNATIONAL LAW WORK 
IN THE GLOBAL ECONOMY 531 (Pieter H.F. Bekker et al. eds., 2010). 
 405 See Bell, 248 F. at 994–95; Larrucea, 249 F. at 982–83; cf. United States v. Siem, 
299 F. 582, 583 (9th Cir. 1924) (dictum). 
 406 In a series of dicta in the late nineteenth century, the Supreme Court had likewise 
signaled that the law of nations did not limit congressional power, albeit without citing 
prior authority. See The Lottawanna, 88 U.S. (21 Wall.) 558, 572 (1874); Hilton v. Guyot, 
159 U.S. 113, 163 (1895); The Paquete Habana, 175 U.S. 677, 700 (1900) (citing Hilton, 
159 U.S. at 163–64, 214–215). 
 407 See supra text accompanying notes 135–45. 
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imposed by the law of nations . . . is no less binding upon Congress 
than if the limitation were written in the Constitution.”408 Lower 
courts simply overlooked these possible distinctions in relying on 
the last-in-time rule to conclude that the unwritten law of nations 
did not limit Congress’s powers. 

International law, at least on conventional accounts, re-
mained important to the Supreme Court’s understanding of fed-
eral foreign powers at the turn of the twentieth century. Indeed, 
this period is conventionally understood to mark the ascendancy 
of the controversial doctrine that the federal government has 
powers over Native peoples,409 immigration,410 and territories411 
that inhere in sovereignty under international law.412 But the “in-
herent powers” doctrine departed from the earlier practice of 
drawing on international law to construe enumerated constitu-
tional powers because inherent powers arose under international 
law independently from constitutional law. In this way, powers 
inherent in sovereignty were extraconstitutional and came to be 
understood as demanding complete deference to the elected 
branches.413 They thus marked a starker delineation between con-
stitutional and international powers. 

C. Separate Fields 
Finally, the split in judicial roles within public law also con-

tributed to how constitutional and international law diverged as 
fields in the late nineteenth century, amplifying modernity’s 

 
 408 Miller v. United States, 78 U.S. (11 Wall.) 268, 316 (1871) (Field, J., dissenting). 
 409 See, e.g., United States v. Kagama, 118 U.S. 375, 378–80 (1886) (upholding a fed-
eral criminal code for Native peoples “within the geographical limits of the United States” 
based on “the right of exclusive sovereignty”). The inherent powers doctrine had origins in 
Chief Justice Taney’s opinion in United States v. Rogers, 45 U.S. (4 How.) 567, 572 (1846) 
(asserting that “the Indian tribes residing within the territorial limits of the United States 
are subject to their authority” under the international law of discovery). See Blackhawk, 
Federal Indian Law, supra note 39, at 1829–38. 
 410 The doctrine of inherent immigration power is conventionally attributed to the 
Chinese Exclusion Case, 130 U.S. at 609, and its progeny. See, e.g., Cleveland, Interna-
tional Constitution, supra note 141, at 39–41. Recent revisionism, however, suggests that 
the doctrine emerged only in the twentieth century. See Bowie & Rast, supra note 344, at 
1476–82; Adam B. Cox, The Invention of Immigration Exceptionalism, 134 YALE L.J. 329, 
416–17 (2024). 
 411 See, e.g., Jones v. United States, 137 U.S. 202, 212 (1890) (upholding federal crim-
inal jurisdiction over “guano islands” under the international law of discovery). 
 412 See Sarah H. Cleveland, Powers Inherent in Sovereignty: Indians, Aliens, Territo-
ries, and the Nineteenth Century Origins of Plenary Power over Foreign Affairs, 81 TEX. L. 
REV. 1, 7–11 (2002). 
 413 See id. at 4–5; Blackhawk, Foreword, supra note 21, at 19, 57–59. 
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general trend toward specialization.414 This divergence occurred 
in both legal education and professional practice. 

Amid major changes in legal education, the increasingly 
court-centered nature of constitutional law contributed to study-
ing constitutional law and international law separately. Law 
schools eclipsed apprenticeships as the site of professional train-
ing in the second half of the nineteenth century.415 Just as judicial 
roles regarding constitutional and international law were diverg-
ing in the 1870s, Harvard Law School, under Dean Christopher 
Columbus Langdell, reformed legal education into its modern for-
mat based on the case method.416 Langdellian reform privileged 
private law subjects that had been developed through “scientific” 
common-law reasoning and demoted public law as too “politi-
cal.”417 Harvard Law School, for example, dropped both constitu-
tional and international law, bringing them back later only as 
electives.418 And Harvard professors enlisted in 1900 to help 
launch a new law school at the University of Chicago threatened 
to walk when, among other controversies, a proposed curriculum 
included too much public law.419 

Within this context, constitutional law scholars leaned on the 
increasingly court-centered nature of the field to justify constitu-
tional law as “real” law, and they left its more political cousin, 
international law, behind. Postwar treatises on constitutional 
law—including the first ones “entitled simply ‘Constitutional 
Law’”—focused on case law and omitted international law.420 And 
a new genre of casebooks full of judicial opinions on constitutional 
law (with international law omitted) replaced public law 

 
 414 See Max Weber, Science as a Vocation (1919), reprinted in FROM MAX WEBER: 
ESSAYS IN SOCIOLOGY 129, 134 (H.H. Gerth & C. Wright Mills eds. & trans., 1946). 
 415 ABEL, supra note 160, at 41. 
 416 See ROBERT STEVENS, LAW SCHOOL 36 (1983). 
 417 Thomas C. Grey, Langdell’s Orthodoxy, 45 U. PITT. L. REV. 1, 34 (1983). 
 418 See THE CENTENNIAL HISTORY OF THE HARVARD LAW SCHOOL, supra note 169, 
at 75–76. 
 419 See FRANK L. ELLSWORTH, LAW ON THE MIDWAY 69–70 (1977); Grey, supra 
note 417, at 34; STEVENS, supra note 416, at 39–40. 
 420 Bilder, Colonial Constitutionalism, supra note 5, at 29 & n.19 (citing examples); 
see also, e.g., POMEROY, supra note 15, at 4 (“The department of International Law may 
be dismissed with this mention as entirely foreign to the purposes of this work.”); THOMAS 
M. COOLEY, THE GENERAL PRINCIPLES OF CONSTITUTIONAL LAW IN THE UNITED STATES OF 
AMERICA (Boston, Little, Brown, & Co. 1880) (omitting international law); TIEDEMAN, su-
pra note 400 (same); cf. H.F., Book Review, 14 HARV. L. REV. 392, 393 (1901) (reviewing 
JAMES DEWITT ANDREWS, AMERICAN LAW (1900)) (“Procedure and constitutional law claim 
a large fraction of the volume, while international law is wholly omitted.”). 
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commentaries as the core text for teaching the subject.421 When 
James Bradley Thayer issued the first modern casebook of consti-
tutional law in the mid-1890s, his preface pleaded that this field 
had been “too much neglected by the profession” yet was “a body 
of law,—of law in a strict sense, as distinguished from constitu-
tional history, politics, or literature.”422 That is, it was distinct 
from the type of constitutional law that might have previously 
been grouped with the law of nations. Although Thayer sought to 
cabin judicial constitutionalism through his theory of deferential 
judicial review, his casebook explained that constitutional law 
was law in a strict sense “since it deals with the principles and 
rules which courts apply in deciding litigated cases.”423 In turn, he 
opposed international law in the law school curriculum because “it 
has no binding force and we are training young men for a practical 
profession.”424 

For their part, international law scholars tried to parallel 
constitutional law’s path into the Langdellian curriculum, but 
they had to do so separately from constitutional law given that 
field’s aversion to being associated with a more political form of 
public law. They, too, compiled casebooks—with prize and arbi-
tral opinions.425 Professor James Brown Scott edited the most in-
fluential one in 1902, and he pointedly declined to opine “on the 
vexed question whether [international law] is law in the abstract” 
and instead tellingly promised “a mass of judicial decision on the 
subject.”426 Indeed, Scott’s strategy against skepticism of interna-
tional law was to imitate constitutional law’s judicial turn. In his 
efforts to return international law to the law school curriculum, 

 
 421 See generally, e.g., 1 JAMES BRADLEY THAYER, CASES ON CONSTITUTIONAL LAW 
(Cambridge, Charles W. Sever & Co. 1895) [hereinafter 1 THAYER, CASES]; 2 JAMES 
BRADLEY THAYER, CASES ON CONSTITUTIONAL LAW (Cambridge, George H. Kent 1895); 
EMLIN MCCLAIN, A SELECTION OF CASES ON CONSTITUTIONAL LAW (1900). Many constitu-
tional law casebooks followed. By 1916, Lawrence Evan’s latest entry in the genre 
acknowledged that he was adding to what was by then a “multitude.” LAWRENCE B. EVANS, 
LEADING CASES ON AMERICAN CONSTITUTIONAL LAW, at vi (1916). 
 422 1 THAYER, CASES, supra note 421, at v (emphasis in original). 
 423 Id. 
 424 Samuel Williston, The Law School, 1 HARV. L. SCH. BULL. 5, 5 (1948). Williston 
quoted his colleague Thayer in recounting the faculty’s opposition to an international law 
course in 1898. 
 425 See generally FREEMAN SNOW, CASES AND OPINIONS ON INTERNATIONAL LAW (Boston, 
Boston Book Co. 1893); JAMES BROWN SCOTT, CASES ON INTERNATIONAL LAW (1902) [here-
inafter SCOTT, CASES]; 1–2 ELLERY C. STOWELL & HENRY F. MUNRO, INTERNATIONAL 
CASES, ARBITRATIONS, AND INCIDENTS ILLUSTRATIVE OF INTERNATIONAL LAW AS 
PRACTICED BY INDEPENDENT STATES (1916). 
 426 SCOTT, CASES, supra note 425, at v. 
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he was thus not shy to remind his audiences of constitutional and 
international law’s shared—yet increasingly obscured—links.427 

Constitutional law’s judicial turn also played a role in sepa-
rating the professional practices of constitutional and interna-
tional law. In the aftermath of the Civil War and the 1870–1871 
Franco-Prussian War, international lawyers in Europe, with the 
involvement of some Americans, began to form separate profes-
sional organizations for the study and promotion of international 
law.428 They were spurred to action by the wars’ horrific violence as 
well as the successful Alabama arbitration that peacefully resolved 
a row between the United States and Britain over Confederate 
ships built in Britain.429 Industrial development after the wars 
also involved international lawyers in transnational projects like 
standardizing weights and measures and laying submarine  
cables.430 These projects required expertise different from U.S. 
constitutional law’s increased focus on the Supreme Court, the 
Reconstruction Amendments, and judicial decision-making.431 

International lawyers in the United States, however, re-
mained underprofessionalized relative to their European counter-
parts until the turn of the twentieth century. Only then, while con-
stitutional law remained the domain of generalist lawyers,432 did 
international lawyers in the United States professionalize sepa-
rately—beginning with the establishment of the American Society 
of International Law in 1906 and similar organizations.433 As the 
historian Benjamin Coates has recounted, they did so largely as a 
response to the Austinian challenge (now targeting international 
law alone) and related skepticism of their field at a time when they 
were seeking to bring international law to bear on U.S. foreign  
policy following the 1898 turn to overseas empire.434 International 
 
 427 See, e.g., James B. Scott, International Law in Legal Education, 4 COLUM. L. REV. 
409, 419–20 (1904). 
 428 See MARTTI KOSKENNIEMI, THE GENTLE CIVILIZER OF NATIONS 39–41, 92 (2001). 
 429 See id. at 39; Irwin Abrams, The Emergence of the International Law Societies, 19 
REV. POL. 361, 363–64 (1957). 
 430 See John M. Raymond & Barbara J. Frischholz, Lawyers who Established Inter-
national Law in the United States, 1776–1914, 76 AM. J. INT’L L. 802, 813–14 (1982). 
 431 Cf. LOUIS HENKIN, FOREIGN AFFAIRS AND THE US CONSTITUTION, at vii–viii (2d ed. 
1996) (observing that “constitutional lawyers increasingly concerned themselves only with 
what the Supreme Court was doing” and that constitutional law and international law 
“grew apace and developed into separate expertises”). 
 432 See Robert W. Gordon, The Legal Profession, in LOOKING BACK AT LAW’S CENTURY 
287, 294 (Austin Sarat et al. eds., 2002). 
 433 See BENJAMIN ALLEN COATES, LEGALIST EMPIRE 66–68 (2016); Raymond & Frischholz, 
supra note 430, at 823–24. 
 434 See COATES, supra note 433, at 59–85. On the legalist turn in U.S. foreign policy, 
see also FRANCIS ANTHONY BOYLE, FOUNDATIONS OF WORLD ORDER 18–22 (1999). 
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lawyers pushed back against skepticism by pursuing “a judicialist 
agenda” that, for example, promoted international courts.435 They 
thus sought to close the gap in judicialization that had opened  
between international and constitutional law. 

Indeed, in the later interwar period, James Brown Scott and 
others rediscovered the U.S. constitutional Founding as a model 
for international organization. On Scott’s view, the North American 
states in 1787 and the world of states in 1918 faced the same 
“great problem”: how to balance the maintenance of some sover-
eign rights with the renunciation of others for the common inter-
est.436 And he suggested the same solution: an international con-
ference that would make their political disputes “justiciable.”437 
While there was much historical truth in the comparison, Scott’s 
book met skepticism, with one reviewer dismissing it as “wistful 
reading” based on an analogy that was “utterly deceptive.”438 

*  *  * 
This Article has traced the evolution of that analogy from a 

broadly accepted premise of American public law to a source of 
suspicion, if not incredulity. A postwar split in judicial roles cata-
lyzed additional ways in which constitutional and international 
law diverged, as Part III has surveyed, all of which further en-
trenched the splintering of American public law. For instance, 
while legal positivism and Langdellian reform initially treated 
both constitutional and international law similarly, it was the dif-
ference in judicial application of that law against the state that 
led many—albeit not all439—positivists and Langdellians to dis-
tinguish constitutional from international law. Moreover, lower 
courts pointed to the fact that the Supreme Court reviewed the 
constitutionality, but not international legality, of federal stat-
utes to hold for the first time that international law did not define 
congressional powers. And part of the explanation for why U.S. 
international lawyers professionalized separately is found in 

 
 435 COATES, supra note 433, at 79. 
 436 JAMES BROWN SCOTT, THE UNITED STATES OF AMERICA 467 (1920) [hereinafter 
SCOTT, UNITED STATES]. 
 437 Id. at 468–69; accord CLARENCE K. STREIT, UNION NOW 146 (1938). 
 438 Henry R. Spencer, Book Review, 27 AM. HIST. REV. 128, 129 (1921) (reviewing 
SCOTT, UNITED STATES, supra note 436). 
 439 The Langdellian Joseph Henry Beale, for instance, rejected theories of law that 
depended on application by courts, though he acknowledged the contrary view of Thayer 
and other contemporaries. See Warren J. Samuels, Joseph Henry Beale’s Lectures on Ju-
risprudence, 1909, 29 U. MIAMI L. REV. 260, 284–85 (1975). I thank Christian Burset for 
raising this point. 
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professional anxiety over their field being seen as less legal than 
the increasingly court-centered field of constitutional law. In all 
these ways, the divergence between judicial supremacy over  
constitutional law and judicial deference as to international law 
further splintered American public law. 

IV.  APPRAISING THE SPLIT 
This Article has argued that there was a divergence between 

U.S. constitutional law and international law after the Civil War, 
when courts came to scrutinize constitutional and international 
law differently as the United States consolidated an imperial  
nation-state across the continent. This Part steps back to ap-
praise this history. It considers counterarguments and qualifica-
tions before turning to the history’s broader implications. 

In emphasizing a split as to judicialization within public law, 
my account deemphasizes what to date has been the default, al-
beit speculative, candidate for explaining the splintering of Amer-
ican public law: the rise of legal positivism over natural law—that 
is, the shift to the view that law is made, rather than found.440 
Legal positivism surely became more prominent in public law 
over the course of the nineteenth century.441 But the rise of legal 
positivism cannot explain why constitutional and international 
law diverged. After all, both constitutional law and international 
law shifted to more positivist footings over the course of the nine-
teenth century,442 so they remained similarly situated. Indeed, as 
early as the turn of the nineteenth century, U.S. lawyers were 
already emphatic that “[t]he most useful and practical part of the 
law of nations [was], no doubt, instituted or positive law, founded 
on usage, consent, and agreement,” even while they recognized its 
connection to a system of natural jurisprudence.443 And the early 
Supreme Court deployed its strategy of interpreting statutes to 
avoid conflicts with the law of nations regardless of whether a 
particular rule was rooted in positive or natural law.444 Moreover, 
the Austinian variant of positivism in the nineteenth century, as 
already explained, was originally understood as a challenge to all 
public law, including constitutional law.445 There thus must be an 
explanation for how Austinian positivists in the United States 
 
 440 See Goldsmith & Levinson, supra note 7, at 1797 n.16. 
 441 See generally STUART BANNER, THE DECLINE OF NATURAL LAW (2021). 
 442 See id. 
 443 KENT, supra note 58, at 2. 
 444 See Dodge, supra note 108, at 179. 
 445 See supra text accompanying notes 391–94. 
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came to think of constitutional and international law differently. 
For these reasons, the rise of courts in helping implement consti-
tutional, but not international, law is crucial to understanding 
their split. 

To emphasize judicialization over positivism, however, is not 
to rule out other contributing factors to the splintering of American 
public law. Indeed, this Article has surveyed a wide range of  
factors contributing to such a complex development. Positivism 
did at least sever the two branches’ shared roots in natural law.446 
The increasing writtenness of constitutional law contributed to 
its being interpreted and applied more like statutory law than  
international law, even if only in muted and gradual ways given 
the enduring unwrittenness of constitutional law and the written 
branch of international law.447 A more capacious law of nations 
among and within states narrowed to an international law  
between states.448 Before the Civil War, constitutional law’s tolera-
tion of slavery and international law’s partial turn against slavery 
introduced a crucial wedge between them.449 The result of the war 
sapped compact theory, at last settling the nature of the federal 
union.450 And after the war, the fields diverged in education and 
professional practice, consistent with general trends toward  
specialization and in part because they organized in pursuit of dif-
ferent objectives.451 I have focused on the split as to judicialization, 
however, because it had wide-ranging and profound consequences 
across public law theory, doctrine, pedagogy, and practice—re-
turning to a premise from the legal theory literature that judicial 
supremacy over constitutional law but not international law is 
what most accounts for the international-domestic divide today. 
Moreover, because most other factors were universal, the split as 
to judicialization also helps explain the extent of that divide in the 
United States specifically. 

I also underscore that the splintering of American public law 
has been only a matter of degree. There have always been im-
portant differences between U.S. constitutional law and interna-
tional law. For example, from the beginning, U.S. constitutional 
law was formally predicated on representative democracy; inter-
national law, while committed to formal equality among states, 

 
 446 See supra note 62. 
 447 See supra text accompanying notes 80–90. 
 448 See supra text accompanying notes 176–77. 
 449 See supra text accompanying notes 187–88. 
 450 See supra text accompanying note 189. 
 451 See supra text accompanying notes 414, 428–31. 
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was traditionally agnostic toward whether states themselves 
were democratic.452 And U.S. constitutional law and international 
law never fully ruptured. Even as the distinction between consti-
tutional and international legal limits on congressional power 
sharpened at the turn of the twentieth century, for example, the 
distinction between constitutional and international legal limits 
on presidential power remained blurry.453 The extent to which, 
under federal law, Native nations are understood to be in an in-
ternational or domestic relationship with the United States re-
mains ambiguous and contested, even if less so than earlier in 
U.S. history.454 And although judicial supremacy over constitu-
tional law burgeoned in the post–Civil War period, competing tra-
ditions of political constitutionalism continued, spiking in the 
Progressive Era and ebbing only in the mid-twentieth century.455 
Even as judicial supremacy as to constitutional law continued to 
wax and wane, however, the splintering of American public law 
 
 452 Compare U.S. CONST. art. IV, § 4 (guaranteeing “a Republican Form of Govern-
ment” to the states), with VATTEL, supra note 62, at 82 (describing various forms of gov-
ernment under the law of nations). 
 453 In his influential interwar treatise, for instance, Quincy Wright wrote: “[T]he 
courts have held that the President’s power in conducting war is limited by international 
law and any action he may authorize contrary to that law is void. Congress alone can 
authorize military methods conflicting with international law . . . .” QUINCY WRIGHT, THE 
CONTROL OF AMERICAN FOREIGN RELATIONS 169 (1922). On this example and others, see 
Golove, supra note 141, at 392–94; Lobel, supra note 262, at 1114–30. But the issue is 
controversial. For instance, the dictum in The Paquete Habana, 175 U.S. 677 (1900), ar-
guably suggests that a “controlling executive . . . act” would supersede international law. 
Id. at 700. But see David J. Bederman, Customary International Law in the Supreme 
Court, 1861–1900, in INTERNATIONAL LAW IN THE U.S. SUPREME COURT, supra note 107, 
at 89, 120–22 (noting scholarly controversy over how to interpret this dictum and suggest-
ing that it meant an executive act controls only if the practice of nations is uncertain). 
 454 Compare, e.g., McGirt v. Oklahoma, 140 S. Ct. 2452, 2482 (2020) (holding that the 
Muscogee Nation’s reservation, which was recognized by treaties, had not been disestab-
lished, meaning that state authorities lacked jurisdiction to prosecute Indigenous defend-
ants accused of crimes in much of eastern Oklahoma), with, e.g., Oklahoma v. Castro-Huerta, 
142 S. Ct. 2486, 2493 (2022) (noting that “Indian country is part of the State, not separate 
from the State,” and continuing that “[s]ince the latter half of the 1800s, the Court has 
consistently and explicitly held that Indian reservations are ‘part of the surrounding State’ 
and subject to the State’s jurisdiction ‘except as forbidden by federal law’”). See also Lac 
du Flambeau Band of Lake Superior Chippewa Indians v. Coughlin, 143 S. Ct. 1689, 1701 
(2023) (describing Native nations as having “both foreign and domestic attributes”). 
 455 See JOSEPH FISHKIN & WILLIAM E. FORBATH, THE ANTI-OLIGARCHY CONSTITUTION 
138–418 (2022) (tracing a continuing “democracy-of-opportunity” tradition to the mid-
twentieth century that was rooted largely in structural arguments about the requisite po-
litical economy needed for the Constitution to function as a republic); KRAMER, supra 
note 63, at 214–18 (describing how heightened judicialization in the early twentieth cen-
tury was matched by “a kind of golden age for popular constitutionalism”); AZIZ RANA, THE 
CONSTITUTIONAL BIND 33 (2024) (building “an alternative archive of constitutional actors 
and possibilities” during the twentieth century centered “well outside the domains of 
court-centered politics”). 
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endured. That continuity likely reflects that the baselines for  
judicial roles in constitutional and international law had 
changed, as well as the ripple effects described in Part III, the 
other factors contributing to the splintering listed in the prior 
paragraph, and the general stickiness of ideologies.456 

Finally, I note that the divergence between constitutional and 
international law in the United States is only one chapter of a 
broader story about public law’s splintering throughout the world. 
My interest here has been on the United States and its dramatic 
transformation from very integrated public law to a deeply  
entrenched international-domestic divide. Splintering elsewhere 
occurred later and to different degrees, which might reflect differ-
ences in relative judicialization as well as a global context in which 
public law had already splintered in the United States. 

In Germany, for example, constitutional and international law 
have remained closer in theory and practice historically457 and to-
day,458 and courts there are similarly assertive as to both. That is, 
judicial review of the constitutionality of legislation developed after 
World War II alongside a principle of “friendliness towards interna-
tional law,” under which “the ‘general rules of public international 
law’ have direct domestic effect, and can override statutes.”459 

In Britain, as a sort of converse example, the international-
domestic divide has also developed more narrowly, and courts 
have been more deferential as to both constitutional and interna-
tional law. There is some indication of divergence in the late nine-
teenth century when the University of Cambridge established an 
international law professorship and Oxford appointed A.V. Dicey 
 
 456 See MICHAEL H. HUNT, IDEOLOGY AND U.S. FOREIGN POLICY, at xii (2009) (refer-
ring to the “mutually reinforcing” nature of ideology). 
 457 See, e.g., STOLLEIS, supra note 54, at i, 31–32 (recounting the history of “public 
law” in Germany); KOSKENNIEMI, supra note 428, at 210 (“[T]he German system combined 
international law at the universities with other branches of public law . . . . [W]hatever 
the internationalists had to say about this system, it did not isolate international law 
. . . .”); Jochen Von Bernstorff & Volker Roeben, International Law As Public Law: On Re-
cent and Historical German Approaches to International Law, 103 AM. J. INT’L L. 609, 613 
(2009) (“Georg Jellinek, the most influential German international lawyer of the late nine-
teenth century, . . . argued that international law could be termed public law because it 
was structurally similar to constitutional law (Staatsrecht).”); HANS KELSEN, 
INTRODUCTION TO THE PROBLEMS OF LEGAL THEORY 111–12 (Bonnie Litschewski Paulson 
& Stanley L. Paulson trans., Clarendon Press 1992) (1934) (describing the “blur[ring] [of] 
the distinction between international law and the state legal system”). 
 458 See Bernstorff & Roeben, supra note 457, at 609 (“[I]nternational law in Germany 
forms part of the discipline of public law scholarship. International law has been and con-
tinues to be taught by public lawyers who also teach Staatsrecht, or German constitutional 
law, which arguably has influenced their perception of international law.”). 
 459 Daniel Lovric, A Constitution Friendly to International Law: Germany and Its 
Völkerrechtsfreundlichkeit, 25 AUSTL. Y.B. INT’L L. 75, 75 (2006). 
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as Britain’s first constitutional law professor.460 But any diver-
gence was much narrower than in the United States. With the 
entrenchment of parliamentary sovereignty, Parliament was 
“limit[ed]” by international law, on Dicey’s telling, only in the way 
that it was limited by constitutional law—namely, by a presump-
tion to read Parliament’s laws not to violate either.461 Moreover, 
to the extent that constitutional law and international law began 
to split in Britain in the late nineteenth century, that embryonic 
split was similarly attributable to courts. For instance, Dicey’s 
understanding of what counted as constitutional law was—like in 
the United States—shaped by courts. That is, he distinguished 
between constitutional “rules”—which are “enforced by the 
Courts”—and mere “conventions” or “understandings” of the con-
stitution that regulate the conduct of state actors but are “not in 
reality laws at all since they are not enforced by the Courts.”462 
And his demotion of the latter conventions and understandings 
as a “subject . . . not of law but of politics”463 has led commentators 
to observe that Dicey was instrumental to the modern view “that 
public law does not exist” in Britain.464 Any subsequent diver-
gence between constitutional and international law in Britain in 
the twentieth century would have to be explained within a trans-
atlantic context in which public law had already splintered on one 
side of the Atlantic. Situating the U.S. story within a broader 
comparative context, however, must await future work. 

For now, though, there are several implications to draw from 
the history of public law’s splintering in the United States. The 
split between constitutional and international law matters for 
how to draw on presplit historical evidence to construct constitu-
tional traditions, how to reckon with the post–Civil War constitu-
tional moment, and how to think about public law going forward. 

A. Constitutional Traditions Before the Split 
To begin with, recognizing that the domains of constitutional 

law and international law were not as sharply demarcated in the 
past should inform the use of presplit historical evidence in consti-
tutional interpretation. This claim is a methodological one, not a 
claim about whether history should bear on interpretation in the 
 
 460 See MARTIN LOUGHLIN, THE BRITISH CONSTITUTION 34–35 (2013). 
 461 A.V. DICEY, LECTURES INTRODUCTORY TO THE STUDY OF THE LAW OF THE 
CONSTITUTION 58–59 (London, MacMillan & Co. 1885). 
 462 Id. at 25. 
 463 Id. at 31. 
 464 LOUGHLIN, THE IDEA OF PUBLIC LAW, supra note 7, at 3. 
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first place. And the methodological claim applies to the interpretive 
use of “history and tradition” regardless of whether the underlying 
theory for doing so is originalist, traditionalist, or pluralist.465 

One important way in which “history and tradition” is used 
in constitutional interpretation is when courts consult historical 
evidence of what people in the past thought the Constitution 
meant, as indicated by their practices or writings, to resolve con-
stitutional ambiguities.466 Because background assumptions 
about public law were different in the past, however, claims to 
constitutional tradition predicated on such evidence must account 
for that different context. 

For example, perceived constraints on the exercise of external 
powers over foreign affairs were more likely to be rooted in inter-
national, rather than constitutional, law. Yet because interna-
tional legal protections were not distinguished from constitu-
tional legal protections as starkly as they are today, the task of 
translating the import of presplit history into contemporary  
doctrine presents challenges. 

For one thing, there is a risk of understating the country’s 
historical tradition of regulating the federal government’s exter-
nal powers through public law. In 2020, for example, the Supreme 
Court asserted that “it is long settled as a matter of American 
constitutional law that foreign citizens outside U.S. territory do 
not possess rights under the U.S. Constitution.”467 The Court’s 
supporting citations stretched back to the Constitution’s pream-
ble.468 There may be few examples of claims to constitutional 
 
 465 See Randy E. Barnett & Lawrence B. Solum, Originalism After Dobbs, Bruen, and 
Kennedy: The Role of History and Tradition, 118 NW. U. L. REV. 433, 439–40 (2023) (ex-
plaining that “history and tradition” can play multiple roles in constitutional interpreta-
tion, including “(1) as evidence of original meaning and purpose, (2) as modalities of con-
stitutional argument within a constitutional pluralist framework, [and] (3) as a novel 
constitutional theory . . . call[ed] ‘Historical Traditionalism’”). 
 466 See Sherif Girgis, Living Traditionalism, 98 N.Y.U. L. REV. 1477, 1483 (2023). An-
other important way that “history and tradition” bears on interpretation is the use of histor-
ical evidence of activity protected by other sources of law (such as state law or English com-
mon law) to define the scope of a constitutional right. See id. An upshot of recognizing the 
earlier, more integrated understanding of public law is that the law of nations is a relevant 
source of law for such inquiries. While rights were not as central to the early modern law of 
nations as they are to international law today, the law of nations recognized individuals as 
subjects and also included a comparative dimension consisting of principles and best prac-
tices for governing within a state. See supra note 46 and accompanying text; M.W. Janis, 
Individuals as Subjects of International Law, 17 CORNELL INT’L L.J. 61, 64–74 (1984). 
 467 Agency for Int’l Dev. v. All. for Open Soc’y Int’l, Inc., 140 S. Ct. 2082, 2086 (2020) 
(upholding speech conditions on foreign organizations’ receipt of federal aid to combat 
HIV/AIDS abroad that the Court had previously held were unconstitutional as applied to 
U.S. organizations). 
 468 Id. 
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protections from government regulation for noncitizens outside 
U.S. jurisdiction, at least before the twentieth century.469 

But that paucity of evidence can be explained by the fact that, 
before the split, the law of nations was understood to be a compa-
rable branch of public law that governed the federal government’s 
exercise of its foreign powers over external affairs. Thus, a re-
sponse to the Supreme Court’s assertion—at least as to early U.S. 
history—is that it may be an accurate statement about constitu-
tional law, but people at the time would not have thought there 
was much less of a legal protection in place because they did not 
disaggregate constitutional and international protections in the 
same way we do today. Put differently, the historical tradition can 
be stated at different levels of generality. At a low level of gener-
ality, there may have been no tradition of constitutional protec-
tions for noncitizens outside U.S. jurisdiction. But a description 
of the tradition stated at that level of generality is only a half 
truth. At a higher level of generality, there was a robust tradition 
of public law governing federal power abroad. 

At the same time, there is also a risk of overstating the coun-
try’s historical tradition of public law limits on the federal gov-
ernment’s external powers. For example, in a striking yet under-
examined recent decision, a federal court of appeals declared that 
a federal maritime drug trafficking statute was unconstitutional 
to the extent that the statute purported to regulate foreigners on 
foreign ships beyond the limits of the international law of pre-
scriptive jurisdiction.470 The panel construed Congress’s power to 
“define and punish . . . Felonies committed on the high Seas”471 to 
require adherence to international law’s jurisdictional limits.472 
Based on an extensive review of historical sources showing the 
Founding generation’s deep commitment to the law of nations,473 
the court “th[ought] it apparent that the Framers viewed interna-
tional law as a restraint on Congress’s enumerated powers 

 
 469 See Andrew Kent, A Textual and Historical Case Against a Global Constitution, 
95 GEO. L.J. 463, 499–505 (2007). There is some scholarly disagreement over the historical 
evidence. Compare, e.g., Nathan Chapman, Due Process Abroad, 112 NW. U. L. REV. 377 
(2017) (arguing that the constitutional guarantee of due process historically applied 
abroad), with, e.g., Andrew Kent, Piracy and Due Process, 39 MICH. J. INT’L L. 385, 387–
91 (2018) (disagreeing with Professor Chapman). 
 470 United States v. Dávila-Reyes, 23 F.4th 153 (1st Cir. 2022). The full court vacated 
the panel’s decision, 38 F.4th 288 (1st Cir. 2022), and issued a decision on narrower grounds 
that avoided the constitutional issue. See 84 F.4th 400, 402 (1st Cir. 2023) (en banc). 
 471 U.S. CONST. art. I, § 8, cl. 10. 
 472 See Dávila-Reyes, 23 F.4th at 173–74. 
 473 See id. at 174–76. 
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bearing on foreign relations.”474 There is, no doubt, much histori-
cal evidence that many early U.S. lawyers and judges believed 
Congress could not lawfully regulate, say, foreigners aboard for-
eign ships on the high seas outside piracy.475 

But that view rested on assumptions—seldom articulated ex-
plicitly at the time—about how the law of nations limited federal 
power that are far more controversial today. A structural view, 
expressed by then-Representative John Marshall, was that the 
Constitution “can never be construed to make to the Government 
a grant of power, which the people making it do not themselves 
possess” under the law of nations.476 Another view, that of former 
President John Quincy Adams, was that Congress’s enumerated 
foreign affairs powers incorporated law of nations limits by refer-
ence to terms from the law of nations.477 Still other views may 
have rested on natural law limits478 or a (strong) presumption 
about congressional intent.479 The point is that some, if not all, of 
these underlying assumptions are more controversial today given 
our sharper distinctions between constitutional and international 
law. Thus, if a court is going to rely on the historical evidence that 
federal powers were limited by the law of nations, the court 
should scrutinize the assumptions underlying that evidence and 
justify the evidence’s continuing relevance. 

The consequences for how courts use presplit historical evi-
dence in constitutional interpretation extend, notably, to whether 
treaties with Native nations should be understood as part of our 
constitutional law.480 For example, the early federal government 
pledged “protection” to Native nations in treaties, and Native peo-
ples later invoked the federal government’s obligations under 
these treaties during the Indian removal controversy as a 

 
 474 Id. at 176. 
 475 See, e.g., 10 ANNALS OF CONG. 607 (1800) (speech of Representative John Marshall); 
United States v. Palmer, 16 U.S. (3 Wheat.) 610, 620 (1818) (argument for the United States). 
 476 10 ANNALS OF CONG. 607 (1800). 
 477 ADAMS, supra note 11, at 71. 
 478 See G. Edward White, The Marshall Court and International Law: The Piracy 
Cases, 83 AM. J. INT’L L. 727, 735 (1989) (suggesting that “the [Marshall Court’s] piracy 
cases represent one of the last occasions in the history of American jurisprudence in which 
one can see the idea of natural rights as a source of law . . . being given credibility”). 
 479 See John H. Knox, A Presumption Against Extrajurisdictionality, 104 AM. J. 
INT’L L. 351, 352, 362–66 (2010) (arguing that the Marshall Court’s piracy cases re-
flected “a presumption against extrajurisdictionality: that is, a presumption that federal 
law does not extend beyond the jurisdictional limits set by international law” (emphasis 
in original)). 
 480 Cf. Seth Davis, The Constitution of Our Tribal Republic, 65 UCLA L. REV. 1460, 
1465 (2018) (arguing that “Indian treaties and agreements embody constitutional law”). 
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constitutional principle of “protection.”481 If a court looks back at 
the principle of protection with only modern assumptions about 
the boundaries between constitutional and international law, it 
might be tempted to relegate the principle to international law. 
But, from the perspective of the time, the principle of protection 
was no less a part of the public law order. 

In short, the different way that Americans thought about 
public law before it splintered challenges how we translate his-
torical evidence for use in constitutional interpretation today. 
Any method of constitutional interpretation that draws on histor-
ical practice as legal authority must translate that practice be-
tween radically different public law contexts. 

B. Judicial Supremacy During the Split 
The splintering of American public law also bears on how we 

understand the development of judicial versus political ap-
proaches to public law in the formative moment after the Civil 
War. There are two lessons. 

First, new scholarly and public-facing work is reckoning with 
the origins of judicial supremacy over constitutional law in this 
period, documenting how judicial supremacy operated to con-
strain the Republican Congress’s vision of a multiracial democ-
racy.482 The history in the preceding pages, however, shows that 
the post–Civil War period was also a moment of heightened judicial 
deference as to external public law, which contributed to similarly 
regressive results—namely, the dispossession of Native nations 
and Mexican landowners as well as race based immigration policy. 

From this broadened perspective, regressive policy appears 
endemic to the era and to white supremacy, not to judicial su-
premacy. By not deferring to Congress as to constitutional law 
and the South, as other scholars have been emphasizing, the 
Court undercut Reconstruction legislation and Congress’s powers 
to enforce civil rights. Yet by deferring to Congress as to interna-
tional law and the West, the Court contributed to the unilateral 
abrogation of treaties with Native nations, the unjustified forfei-
ture of Mexican land titles, and the race-based exclusion and re-
moval of Chinese immigrants. From this broader vantage point, 
regressive policies appear endemic to the period, not to judicial 
supremacy or any particular mode of applying public law against 

 
 481 Ablavsky & Allread, supra note 21, at 292. 
 482 See supra note 42; Nikolas Bowie & Daphna Renan, The Supreme Court Is Not Sup-
posed to Have This Much Power, THE ATLANTIC (June 8, 2022), https://perma.cc/U2L6-RKSA. 
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the state.483 In short, courts were not the problem—the underly-
ing politics were. And while courts also were not the solution, we 
should be careful not to throw out the baby with the bathwater. 

Second, a broadened understanding of public law after the 
Civil War shows that why internal public law developed a more 
judicial approach, and external public law a more political ap-
proach, has more to do with contingent choices and events than 
with any essential differences between internal and external pub-
lic law.484 Indeed, the mid-nineteenth century found Americans 
contesting judicial and political approaches with respect to both 
constitutional and international law, and approaches diverged af-
ter the Civil War due to contingent factors. Namely, the federal 
government chose that the Southern states would retain their sta-
tus as states with victor’s terms imposed through constitutional 
amendments,485 while choosing to keep much of the West territori-
alized for an extended period with victor’s terms imposed by treaty. 
As familiar as that historical fact might strike us today, it was not 
a foregone conclusion; some radical Republicans wanted to treat 
the defeated Southern states like conquered territories.486 Moreo-
ver, political strategies and political support to implement nation-
state–building policies in the South faltered, precipitating depend-
ence on courts, while enduring in the West, obviating recourse to 
judicial empowerment. And the Justices, themselves nation-state 
builders in this period, made contested choices about which type of 
nation-state–building questions were political ones for Congress 
and which were not. There was, in short, nothing inherent either 
to constitutional law leading to judicial supremacy or to interna-
tional law leading to judicial deference. 

Seeing these points, however, requires expanded paradigms 
for understanding public law’s past in the United States. A broader 
paradigm for public law’s role in nation-state building that extends 
beyond what we think of today as constitutional law would 
 
 483 Cf. Downs & Masur, supra note 26, at 12–13 (describing how “recent work on the 
era” suggests that “the postwar United States was perhaps a nation ruled by violence in-
terrupted by flashes of rights” and asking whether “illiberal forms of power [were] in fact 
the norm, not the exception”). 
 484 “Contingency” refers to the notion that the historical development of ideas and 
doctrines reflects circumstances due to chance rather than “the logic of an historical pro-
cess or immanent social consensus that exists beyond and prior to politics.” Robert W. 
Gordon, Critical Legal Histories, 36 STAN. L. REV. 57, 68 (1984). 
 485 On the partly coercive nature of Southern states’ adoption of the Reconstruction 
Amendments, see John Harrison, The Lawfulness of the Reconstruction Amendments, 68 
U. CHI. L. REV. 375, 451–57 (2001). 
 486 See Craig Green, Beyond States: A Constitutional History of Territory, Statehood, 
and Nation-Building, 90 U. CHI. L. REV. 813, 872–82 (2023). 
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integrate the ways in which law—whether constitutional, interna-
tional, or a mix—was used to govern the United States’ interactions 
with Native nations, Mexicans in the acquired Western territories, 
and immigrants who helped populate the expanding nation-state. 
Indeed, recent scholarship on federal Indian law has marked a 
path for expanding our public law paradigms. Professor Maggie 
Blackhawk has argued, for instance, that the history of law gov-
erning U.S. relations with Native nations should join the history of 
slavery and segregation as a core paradigm of American public 
law.487 Doing so expands our models and theories of public law, she 
points out, such as by placing emphasis on a different set of princi-
ples for minority protection rooted in empowerment, as opposed to 
rights.488 Integrating that paradigm, however, requires a broader 
framework than just what we think of today as constitutional law 
because the public law governing U.S. relations with Native  
nations has historically been an amalgam of what we distinguish 
today as constitutional and international law. 

C. Public Law After the Split 
Finally, the history of the split bears on how we think about 

and teach public law going forward—especially the possibility of 
bridging the international-domestic divide in public law. That is 
not to suggest that we try to put constitutional and international 
law back together. There have always been significant differences 
between them, and their broader divergence is too path dependent 
to contemplate reversal. But it would be productive to think about 
and teach constitutional and international law in a more symbiotic 
way that recognizes the state as a distinct subject of legal regula-
tion, as Levinson and other scholars have begun to do.489 

At the center of both fields remains the organizing problem 
of how to govern sovereign states by law, and the bundle of avail-
able resources to achieve state compliance with law is roughly 
the same for both fields—such as the internalization of norms, 
acculturation, and structural checks and balances.490 Thus, for 
instance, accounts of how to establish the rule of law in executive 
branch areas not closely supervised by courts, such as national 
security, apply to both international and constitutional law.491 
 
 487 See Blackhawk, Federal Indian Law, supra note 39, at 1803–06. 
 488 See id. at 1845–76. 
 489 See supra note 17. 
 490 See Whytock, supra note 17, at 170–85, 187–88. 
 491 See Julian Davis Mortenson, Law Matters, Even to the Executive, 112 MICH. L. 
REV. 1015, 1015 (2014). Mortenson expands on Professor Jack Goldsmith’s account of “a 
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Their shared structural features suggest, to take another exam-
ple, that models for global constitutionalism that include human 
rights are not dependent on the improbable creation of a world 
superstate.492 And political scientists’ explanation for the politi-
cal empowerment of constitutional courts offers lessons for how 
to think about the empowerment of international courts, such as 
by underscoring the importance of political competition within 
any given international regime as a precondition for judicial em-
powerment.493 Other scholars working in constitutional and in-
ternational legal theory have begun to explore such examples of 
cross-pollination. 

What the history above shows is that an approach that might 
initially seem quite abstract and dubious in theory is in fact 
rooted in a historical way of understanding public law, and that 
it went away for reasons that obscured, rather than undermined, 
constitutional and international law’s shared features. There is, 
after all, a superficial quality to the split. Constitutional law and 
international law split in large part because of courts. But courts 
became more assertive over constitutional law, and more defer-
ential as to international law, only for contingent reasons. And 
while judicial application of constitutional law against Congress 
came to make constitutional law seem more definite and binding 
than international law, an assertive judicial role as to constitu-
tional law can only go so far in distinguishing constitutional and 
international law. Most constitutional questions will never be re-
solved by courts (let alone uniformly by the Supreme Court); even 
questions that are judicially resolved are subject to change with 
the composition of the bench; and courts cannot themselves en-
force compliance with their decisions.494 At the end of the day, de-
spite the divergence over strong-form judicial review, U.S. consti-
tutional law and international law still share core structural 
features and thus remain inescapably legal-political. And if we 
see that the split is thus partly superficial in this way, we can 
start to see past it in our thinking about public law. 

 
vibrant presidential synopticon” that watches and checks the President in the national 
security space, JACK GOLDSMITH, POWER AND CONSTRAINT 207 (2012), including by em-
phasizing the constitutive and constraining effects of a legal culture that takes legality 
seriously. See Mortenson, supra, at 1015–16, 1027–38. 
 492 See Kumm, supra note 17, at 262–63. 
 493 See Roisman, supra note 17, at 762–67. 
 494 See Goldsmith & Levinson, supra note 7, at 1814–15, 1830–33. 
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CONCLUSION 
My ambition has been to sketch an integrated history of  

public law in the United States in order to show that there was  
a fork within public law’s development. Specifically, as a more 
powerful United States consolidated a postwar continental  
nation-state, the internal and external branches of public law  
diverged when courts took on different roles in the nation-state–
building project—asserting authority over that project internally 
while deferring to Congress externally. The upshot is not that  
we should turn back 150 years and reassimilate constitutional 
law and international law. “The past is a foreign country,” as the 
saying goes, “they do things differently there.”495 Rather, the  
history of how American public law splintered matters as context 
for the constitutional traditions we claim, for how we reckon with 
the rise of judicial supremacy after the Civil War, and for what 
we make of public law going forward. 

 
 495 See Golove & Hulsebosch, The Law of Nations, supra note 47, at 1595 (quoting 
L.P. HARTLEY, THE GO-BETWEEN 1 (1953)). 


