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PLAGIARISM, COPYRIGHT, AND AI 
Mark A. Lemley* & Lisa Larrimore Ouellette† 

Critics of generative AI often describe it as a “plagiarism machine.” They 
may be right, though not in the sense they mean. With rare exceptions, 
generative AI doesn’t just copy someone else’s creative expression, producing 
outputs that infringe copyright. But it does get its ideas from somewhere. And 
it’s quite bad at identifying the source of those ideas. That means that students 
(and professors, and lawyers, and journalists) who use AI to produce their work 
generally aren’t engaged in copyright infringement. But they are often passing 
someone else’s work off as their own, whether or not they know it. While 
plagiarism is a problem in academic work generally, AI makes it much worse 
because authors who use AI may be unknowingly taking the ideas and words of 
someone else. 

Disclosing that the authors used AI isn’t a sufficient solution to the problem 
because the people whose ideas are being used don’t get credit for those ideas. 
Whether or not a declaration that “AI came up with my ideas” is plagiarism, 
failing to make a good-faith effort to find the underlying sources is a bad 
academic practice. 

We argue that AI plagiarism isn’t—and shouldn’t be—illegal. But it is still 
a problem in many contexts, particularly academic work, where proper credit is 
an essential part of the ecosystem. We suggest best practices to align academic 
and other writing with good scholarly norms in the AI environment.

Introduction 
Imagine a student who asks ChatGPT for a “novel thesis for a 

law school seminar paper on a fresh approach to calculating patent 
damages.” Seconds later the screen offers: “Corporations often transfer 
patents to foreign subsidiaries in tax havens, and experts should rely 
on these transfer prices when valuing patents for damages purposes.” 
The student writes a paper based on this thesis, verifies their citations, 
and feels proud of their creative work. They fail to discover, however, 
that Jennifer Blouin and Melissa Wasserman made precisely that 
argument in a 2018 symposium essay, which was in ChatGPT’s 
training dataset.3 Blouin and Wasserman might be justifiably annoyed 
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at this unattributed copying of their idea, particularly if the student 
publishes their paper as a Note. Should they have any recourse? 

Thousands of pages of judicial pleadings and law review 
commentary have been devoted to whether generative AI systems 
infringe authors’ copyrights in the works that are bulk ingested during 
model training. But in our hypothetical, the copyright answer is clear: 
the student used only Blouin and Wasserman’s idea, not their way of 
expressing it. And ideas aren’t copyrightable.  

There is a problem, however, with copying ideas from AI output. 
What the student has committed is plagiarism—the appropriation of 
another’s work and insights without acknowledgement. Courts and 
litigants sometimes conflate copyright infringement and plagiarism, 
perhaps because they often occur together, such as when an extensive 
passage is paraphrased without a footnote. But they are distinct 
problems. Excerpt an entire chapter with attribution and you’ve 
infringed but not plagiarized; set forth someone’s idea as your own and 
you’ve plagiarized but not infringed. This distinction is important. 
Copyright infringement is a legal wrong that can make you liable for 
enormous damages, attorneys’ fees, and even jail time. Plagiarism, by 
contrast, isn’t illegal, though it can lead to academic punishment, and 
its reputational effects might cost you your job or delay your becoming 
President of the United States by decades. Despite this distinction, the 
legal literature has barely considered how AI raises plagiarism 
concerns that are distinct from copyright.4 

Carefully thinking about AI-facilitated plagiarism is important 
because many different institutions are struggling with how to 
regulate AI-based copying. Legislatures and courts are considering 
what kinds of generative AI uses should trigger a legal cause of action. 
Universities and journals are scrambling to rewrite honor codes and 
policies regarding AI use. Law schools and law reviews have yet to 
settle on standard norms for writing with AI. And yet AI use for 
academic work by both professors and students is now pervasive. 

In this Essay, we provide a roadmap for how these new 
governance schemes should address plagiarism concerns, 
disentangling the distinct harms at issue. Some generative AI 
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practices relate to copyright’s legal protection of economic incentives 
for creating new works—and the fair-use exception that supports 
valuable follow-on creations. An overlapping but distinct set of 
practices relate to plagiarism’s nonlegal protection of academic 
integrity, which centers on honesty and transparency about the origins 
of the material in a new work. A third category of practices concerns 
scholarly norms of quality, such as verifying assertions or familiarizing 
oneself with the relevant literature. Each of these three categories of 
harm—copyright infringement, plagiarism, and bad scholarly 
practices—serves distinct normative ends. Any regulatory framework 
for AI-assisted authorship should thus address each category on its 
own terms rather than assuming they rise and fall together. 

It might be tempting to expand copyright (or other areas of 
substantive law) to reach AI-facilitated plagiarism, perhaps because 
copying material without attribution feels instinctively wrong. But 
intellectual property (IP) law isn’t designed to punish every act of free-
riding, and there are sound policy reasons for copyright law’s limits. 
Instead, the growing problem of AI-facilitated plagiarism should be 
addressed through the extralegal norms and academic sanctions that 
have long governed these kinds of concerns. Plagiarism is a problem, 
but it is not—and should not be—a legal problem. 

AI does, however, present the plagiarism and scholarly practice 
problems in a new light. While some scholars—and many university 
committees—have begun to think about the proper rules for using and 
disclosing the use of AI in academic writing, merely disclosing the use 
of AI is unlikely to satisfy those whose ideas the AI copied and 
returned in response to a prompt. And a disclosure rule is insufficient 
to distinguish between uses of AI almost everyone would consider 
acceptable, such as correcting grammar and typos, and ones that are 
much more problematic, such as turning in a paper whose thesis and 
text were largely composed by AI. This isn’t a copyright problem. It 
isn’t even always a plagiarism problem. But it may be a problem of 
academic integrity.  

We explain the problem in Part I. In Part II, we explain why it 
isn’t—and shouldn’t be—a legal problem. In Part III, we suggest best 
practices for teachers, students, and scholars using AI, and offer some 
thoughts as to how those best practices might be adapted outside the 
academic context.  

 
I.   How Generative AI Breaks Citation Chains 

ChatGPT and other generative AI systems are now widely used 
for academic writing. Indeed, surveys suggest that an overwhelming 
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majority of students are using AI for tasks including suggesting 
research ideas and generating drafts. For example, in a spring 2024 
survey of Harvard undergraduates, almost 90% reported using 
generative AI, and over 50% used these tools for writing assignments, 
including “coming up with ideas.” 

But generative AI is fundamentally different from research tools 
that link to original sources. A large language model (LLM) like 
ChatGPT produces text by predicting likely word sequences based on 
patterns in its training data, rather than by retrieving and crediting 
specific prior works. The result is a form of probabilistic generation of 
new content that makes it difficult or impossible to figure out why any 
given output is generated, much less which training material 
contributed to it or whether the output’s core “idea” is similar to the 
idea in a training source. AI output thus may implicitly contain facts 
or ideas from training data, but without attribution. In short, it breaks 
traditional citation chains. 

Even when AI tries to attribute things to sources, it frequently 
gets things wrong. That shouldn’t be surprising. While some have 
grown accustomed to treating it like a search engine, it’s called 
generative AI for a reason—it makes things up on the fly in response to 
prompts based on word and token relationships it has learned during 
training. If you ask an LLM to give you citations, it will, but quite 
often it will make those up too. More than 150 lawyers (and even a 
couple of judges) who have been caught citing cases that don’t exist or 
introducing other AI errors can testify to that. And while new 
techniques like “retrieval-augmented generation” and “deep research” 
target some of the problems of entirely invented citations by having 
the LLM focus on particular sources from the real world, LLMs using 
those methods often get things wrong even if the sources they cite 
really exist—sometimes as much as 90% of the time. And some of those 
hallucinations can be life threatening, as when Google’s Bard 
answered a question asking what to do in case of a seizure by taking 
text from a reputable medical site describing what not to do. 

The problem of hallucinations is well documented, though it 
keeps happening, probably because it is intrinsic to software that 
generates new content on the fly in response to user queries. Because 
it is so well known, people are learning (albeit slowly and 
inconsistently) that if an LLM cites a source, they need to check the 
source to see whether it exists and what it says.  

But even if AI companies can somehow get the hallucination 
problem under control, or if users universally learn to verify sources 
before trusting them, hallucinating sources obscures a deeper problem: 
the source of ideas and text the AI itself generates.  
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Generative AI gives answers in response to prompts created by 
users. From the perspective of an AI user, this can create an illusion of 
originality, where users mistake ideas that ultimately originated in 
training material for their own insights. While there are some 
circumstances in which asking the right question is the most 
important part of an idea, that isn’t true of much scholarship. Working 
through the answer to a question, or coming up with an idea no one 
had thought of before, isn’t always or even usually just a function of 
asking the right question. If a student (or a professor!) asks ChatGPT 
to write a paper on a particular topic, the ideas in that paper come 
from somewhere—perhaps a single source in the training data, 
perhaps a combination of sources, or perhaps an original idea from the 
AI itself. (While courts have rejected the idea that AI can author or 
invent things, AI can generate content that would qualify for IP 
protection if a human had originated it.) 

The problem with presenting these ideas as their own would be 
evident to most people if they weren’t using AI. If I ask someone else to 
write my paper for me, it would be obvious that I was doing something 
inappropriate if I tried to pass the paper off as my own work. 
Similarly, if I read someone else’s article and incorporated its ideas 
into my paper, it would be obvious that I was doing something 
inappropriate if I didn’t credit the source of those ideas. Copying ideas 
without credit is plagiarism. But authors are less likely to recognize 
that copying ideas from AI-generated output that is based on human-
authored training data raises the same issues as copying ideas directly 
from a human-authored source. 

The issue isn’t just that AI may not credit (or even be able to 
identify) the part of its training that produced the idea, or that users 
often misunderstand how generative AI works. It’s also that 
technological writing assistance makes it more cognitively challenging 
to recognize where ideas came from. Authors may be reluctant to view 
a computer as the originator of ideas. And as summarized by a recent 
review of the psychological literature in the generative AI context, 
“research suggests that AI users are at risk of failing to correctly 
monitor the extent of their own contribution when being assisted by an 
AI.” For example, in one study, participants were more likely to 
attribute ownership of a ghostwritten postcard to themselves when 
they were told it was produced by an AI than when they were told it 
was produced by a human ghostwriter. This is likely an example of 
“cognitive externalization,” in which AI is viewed simply as a tool for 
offloading portions of a writer’s work. There is also evidence that 
people are more likely to cheat when delegating tasks to AI. 
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The result is that students turn in papers—and professors write 
articles—that include ideas and concepts (and perhaps even text) first 
put forward by others but that don’t cite those others. This is a sort of 
unintended plagiarism, in which the writer doesn’t credit the 
originator of the idea because they may not even know that there is 
such an originator. 

 
II.   Why Copyright Shouldn’t Expand to Police Plagiarism 

U.S. copyright law prevents the copying of creative expression. 
It does not, however, prohibit copying another’s ideas, with or without 
credit. Copying the literal text of an article is infringement, at least 
unless excused by fair use or some other defense. Copying the 
expressive heart of a work (like a well-defined character from a novel) 
may also be infringement even if the defendant uses different words. 
But copying facts and ideas is not something copyright law forbids. To 
the contrary, the point of copyright is to encourage the dissemination of 
ideas by allowing different people to express those ideas in different 
ways. 
A. Copyright Lawsuits Conflate Compensation and Credit 

Generative AI trains on large datasets of copyrighted content. 
Many authors of the works on which AI models are trained are upset. 
There have been more than fifty U.S. copyright lawsuits against 
generative AI companies.5 Those cases have led to two early decisions 
finding that training AI is fair use because it produces a 
transformative result. There are plenty of interesting issues here that 
have produced numerous scholarly articles.6 But they aren’t the focus 
of this paper. 

 
5 One of us (Lemley) represents or has represented the defendants in 

some of these suits. 
6 For arguments that training should be fair use, see, for example, 

Mark A. Lemley & Bryan Casey, Fair Learning, 99 TEX. L. REV. 743, 748 
(2021) (“In this Article, we argue that ML systems should generally be able to 
use databases for training, whether or not the contents of that database are 
copyrighted.”); Amanda Levendowski, How Copyright Law Can Fix Artificial 
Intelligence’s Implicit Bias Problem, 93 WASH. L. REV. 579, 622–23 (2018) 
(arguing that using copyrighted works for AI training is “highly 
transformative”); Matthew Sag, Fairness and Fair Use in Generative AI, 92 
FORDHAM L. REV. 1887, 1914 (2024). But see Robert Brauneis, Copyright and 
the Training of Human Authors and Generative Machines, 48 COLUM. J.L. & 
ARTS 1, 59 (2024). For early discussion of the issue, see generally Matthew 
Sag, The New Legal Landscape for Text Mining and Machine Learning, 66 J. 

https://www.law.cornell.edu/uscode/text/17/102#:~:text=In%20no%20case%20does%20copyright,or%20embodied%20in%20such%20work.
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Our focus is on the output of generative AI. LLM output 
generally doesn’t infringe copyright because it isn’t substantially 
similar to the protectable expression of any of the inputs on which the 
AI is trained. There are exceptions, often traceable to duplications in 
the training dataset or to deliberate efforts by the user to prompt 
infringement. And particular models seem to “memorize” certain works 
for reasons scholars don’t fully understand. But for the most part, if 
you ask generative AI to give you a paper on a topic, it won’t give you 
anything much like a particular prior paper. From a copyright 
perspective, that should be the end of the question. 

But it isn’t. Complaints in these lawsuits (and related press) 
often raise the concern that the authors aren’t only uncompensated—
they also aren’t getting credit for the use of their work. And when they 
do, they often turn to the language of plagiarism. Content creators are 
fond of referring to generative AI as “nothing more than a plagiarism 
machine.” (That’s not true.) By invoking plagiarism, these 
commentators generally do not mean AI is something that should be 
legal but ought to earn moral disapproval in certain limited contexts. 
Rather, they see the argument as either adding moral opprobrium to a 
claim of copyright infringement or as a reason to expand copyright 
infringement to reach conduct that, because it is plagiarism, ought 
therefore to be illegal. Others who don’t use the term “plagiarism” are 
explicit in proposing that copyright broaden to reach credit or 
personality-based harms, among other injuries.7 

It isn’t just laypeople or trade groups that sometimes conflate 
plagiarism and copyright infringement. The Supreme Court has 
mistakenly described copyright infringement as plagiarism. So has 
Judge Learned Hand, perhaps the best-known copyright jurist of all 
time. Nichols v. Universal Pictures (1930)—the main teaching case for 
the test for copyright infringement—repeatedly refers to an alleged 
infringer as a “plagiarist.” Hand’s assertion that “no plagiarist can 
excuse the wrong by showing how much of his work he did not pirate” 
has been quoted in over one hundred other copyright cases, including 
by the Supreme Court.8 And even prominent judges who understand 

 
COPYRIGHT SOC’Y U.S.A. 291 (2019); Matthew Sag, Copyright and Copy-
Reliant Technology, 103 NW. U. L. REV. 1607 (2009). 

7 But see Dennis Crouch, Using Intellectual Property to Regulate 
Artificial Intelligence, 89 MO. L. REV. 781, 843–44 (2024) (arguing against 
using IP to solve non-IP problems relating to AI); see also Oren Bracha, The 
Work of Copyright in the Age of Machine Production, 38 HARV. J.L. & TECH. 
171, 215 (2024) (same). 

8 For other statistics, search Westlaw for Judge Hand’s quotation. 
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https://scholar.google.com/scholar_case?case=17217657145842513266&q=Sheldon+v.+Metro-Goldwyn+Pictures+Corp&hl=en&as_sdt=400006
https://scholar.google.com/scholar_case?case=14991934121439658064&q=Nichols+v.+Universal+Pictures+Corp.,+45+F.2d+119,+121+(2d+Cir.+1930).&hl=en&as_sdt=400006
https://scholar.google.com/scholar_case?case=3859838602307612005&q=Sheldon+v.+Metro-Goldwyn+Pictures+Corp.,+81+F.2d+49+(2d+Cir.+1936).&hl=en&as_sdt=400006
https://scholar.google.com/scholar_case?case=12801604581154452950&q=Harper+%26+Row+Publishers,+Inc.+v.+Nation+Enters.,+471+U.S.+539,+565+(1985)&hl=en&as_sdt=400006
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the difference, like Judge Richard Posner, use the fact of plagiarism to 
change the copyright law to treat the plagiarist as a wrongdoer when 
they would otherwise be entitled to a fair use defense.9 
B. Distinguishing Copyright Infringement, Plagiarism, and Bad 

Scholarly Practices 
But plagiarism isn’t—and shouldn’t be—conflated with 

copyright infringement. It is crucial to maintain the conceptual 
boundary between the two. Copyright infringement is a violation of a 
legal right: It occurs when someone copies protectable expression from 
a work without permission (outside of fair use or other defenses). By 
contrast, plagiarism isn’t a legal cause of action at all—it is an ethical 
or academic offense. And then there is a third category: what we might 
call “bad scholarly practices” or substandard research habits, which 
might not rise to plagiarism but still violate disciplinary norms of 
rigor. The three often get tangled in practice, but they are analytically 
distinct. Let’s unpack them: 

Copyright infringement is an economic right that requires 
copying of protectable expression. Any expressive work—a book, poem, 
song, or even computer program—with a “modicum of creativity” 
receives protection as soon as it is “fixed” (e.g., written down or typed). 
But copyright has limits. Facts and ideas aren’t themselves 
copyrightable, though the particular expression of a fact or idea is. 
Copyright also has a (somewhat) limited term, after which works enter 
the public domain and are free for anyone to use. 

If you write a paper based on others’ copyrighted works, you 
have infringed their copyrights if your paper has “substantial 
similarity” to their protectable expression, unless your borrowing 
constitutes “fair use.” Infringement doesn’t require that you pass off 
the new material as your own; even with full attribution, copying 
substantial protected expression can infringe. For example, if you 
publish a full chapter of an in-copyright book and credit the original 
author, you’ve still infringed—you just haven’t plagiarized. 

Plagiarism is typically defined as the use of someone else’s 
language, ideas, or work without sufficient credit. It is about being 
honest and transparent about where material in your paper comes 
from, partly to give credit to the people whose work you relied on, but 
also to help readers really understand and evaluate your scholarship. 
Plagiarism is an ethical offense in academia (and journalism, etc.), 
enforceable by social sanction or institutional discipline but not by 

 
9 See RICHARD A. POSNER, THE LITTLE BOOK OF PLAGIARISM 16–17 

(2007). 

https://download.ssrn.com/16/03/20/ssrn_id2752139_code646621.pdf?response-content-disposition=inline&X-Amz-Security-Token=IQoJb3JpZ2luX2VjEID%2F%2F%2F%2F%2F%2F%2F%2F%2F%2FwEaCXVzLWVhc3QtMSJIMEYCIQCCuUpg4mOacFgBDWQ8S%2FNvDiF2HUdTrogaESnhV5rvhQIhAN8QX3LGJGR4Mfy2SPudtwLI8OsV7NxyW72vY2mzuwMIKsYFCNn%2F%2F%2F%2F%2F%2F%2F%2F%2F%2FwEQBBoMMzA4NDc1MzAxMjU3IgwHz8LwLrthBCy9Nl0qmgXPLe2l6%2Fll2YELiBr8WmdrXZVGmszL5PpZcsy2Nmq9yxb1pcX8%2BiJ47OF6OZhqnKi%2BDT5OPOJleyTgwtqPBvjZsMA6OfAD46w9aojCuOkZpYtkOhAN5UEHHxAkhqnkjKwsg0XJbmkLE%2B4LaglQdnNgwk%2BDc5JgJjAj%2BXlMCoOxngVUNIBWa0Xs%2B3VyBQ0aK6wp8UskZIX3aNrycKT%2BaJn%2BusefEegNKewLYobIHNEAuWeetMGyHpIWbGKVW94Y06K9%2FRC84FO%2BvqS4iJR%2FWeMpaXDndBt3tFBL9gUxGFyM34r2PMa0XgZYoEkFdeeKEEaFvsCqSbKIZ4CmVWLbyikRRwDFrBgEWDW7HNNM8kL5WDgQ6UXeTZE7ah9k5fbqconpryPcxTJUcWrraFBV%2F630EOeVZAQb%2B72NguW0ly27y%2FAnYup5F65w2SRVJa0PvvmnH39G9ZVzxW5IGyTqgkwf8Y8MtNdbyg3mACtz3IPTV5RMxQI5p1DAbVhu9fQeQRl9%2BgDOmvtq1fqlqNuP5frIBWNrSgI5dYBDol7qXG4iqLdEDn%2FL13sxbeM9wPLVKTRwpeVxMIK5NCDgqacduG1rDVbHvhHesfFHnyohnxaZmCUZqrYospN2L%2BLT89xtfUA14Mfb60tIwnkwkgeg8UihUyr25lmdW4pVDRJaby7Y1M6%2Fp2Y4b2bq6QWiiJKXvKzHI0s2xCSo7TcvRv6RBOc3Y2c8mbetGDmYgxLSXopLJNo%2F9kfOllIYJldpq%2BHryFmg2xFvFXXLog%2FQ1GBCoTizw3HFddGyYK9QPLBRLIL7JixnE0ce0a8%2Banb1d8NZAw0tJoQtIrlZ2O2BEqPGU%2FN5dPocUbWxIHUD2Uok9CNSQqNcgQjFS5f1r%2BswmrHMxQY6sAEv5WrsfOnw3tsmlhWT5xCWLAvVnR%2BCfm6mGfmjcukZY5r4TvpTNqS9f5Zq6ZymyV6JfwpDzZdfDG6qV%2B8a%2FG6c0m7nOp0dxTdcAYzrEJU48R6rl47Uj%2B0KoMJ7EDpBJADyZlOrRgSEXVImTpiAZV1PjqUhBdgXURSL6AZSrYRdjXf%2BNwfOcdAkMluHvsDKN1iSOuQczkLqZorudRPTEc76BDsXouHmY1A8heRMdGFbuQ%3D%3D&X-Amz-Algorithm=AWS4-HMAC-SHA256&X-Amz-Date=20250830T161717Z&X-Amz-SignedHeaders=host&X-Amz-Expires=300&X-Amz-Credential=ASIAUPUUPRWEU4OTPEGV%2F20250830%2Fus-east-1%2Fs3%2Faws4_request&X-Amz-Signature=3a87365ce2896ae29b79ed7300963e0ad52db3c1473254bc766671493a516d3e&abstractId=2752139
https://www.law.cornell.edu/uscode/text/17/102
https://scholar.google.com/scholar_case?case=1195336269698056315&q=Feist+Publications,+Inc.+v.+Rural+Tel.+Serv.+Co.,+499+U.S.+340,+346+(1991)&hl=en&as_sdt=400006
https://www.law.cornell.edu/uscode/text/17/302
https://scholar.google.com/scholar_case?case=10973048201228752740&q=Skidmore+v.+Led+Zeppelin,+952+F.3d+1051,+1064+(9th+Cir.+2020)&hl=en&as_sdt=400006
https://scholar.google.com/scholar_case?case=10973048201228752740&q=Skidmore+v.+Led+Zeppelin,+952+F.3d+1051,+1064+(9th+Cir.+2020)&hl=en&as_sdt=400006
https://www.law.cornell.edu/uscode/text/17/107
https://perma.cc/EF6A-N39W
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lawsuits. It is also contextual, with both norms and sanctions defined 
by the relevant community. For example, legal scholarship has a norm 
of more extensive citation than most other disciplines. 

One can plagiarize uncopyrightable material. If a historian 
articulates a novel theory (an idea) based on newly discovered facts 
and you use the idea and facts in an article without credit, you’ve 
plagiarized, even though you haven’t infringed any copyright. 
Similarly, publishing your former advisor’s mathematical model as 
your own is plagiarism but not copyright infringement. The distinction 
between copyright infringement and plagiarism has been aptly 
summarized by Brian Frye:  

[C]opyright infringement and plagiarism overlap, but are 
not co-extensive. Copyright law prohibits certain 
unauthorized uses of copyrighted works, irrespective of 
attribution, and plagiarism norms prohibit unattributed 
copying of certain expressions, facts, and ideas, 
irrespective of copyright protection. Using an original 
element of a copyrighted work with attribution may be 
copyright infringement, but cannot be plagiarism, and 
copying a fact or idea without attribution may be 
plagiarism, but cannot be copyright infringement. 
Bad scholarly practices form a third category that refers to 

breaches of disciplinary norms of rigorous research and writing. These 
norms are more contested and reflect a more subjective judgment of 
how good your scholarship is rather than an academic integrity issue.  

Consider a researcher who sees a claim on Twitter and inserts it 
in their paper. If what they use is uncopyrightable—like an idea or 
fact—then it’s not copyright infringement. If they honestly cite the 
tweet where they learned it, then it’s not plagiarism. But other 
scholars might still criticize this as sloppy scholarship because the 
researcher should have verified the fact against a more reliable source 
or taken the time to figure out whether the idea had already been 
written about in the literature.  

These three categories of copyright infringement, plagiarism, 
and bad scholarly practices are distinct but overlapping. Figure 1 
shows a Venn diagram to illustrate their relationships.  

https://www.greenbag.org/v16n1/v16n1_ex_post_kerr.pdf
https://scholar.google.com/scholar_case?case=1452880530764001390&q=Hoehling+v.+Universal+City+Studios,+Inc.,+618+F.2d+972+(2d+Cir.+1980)&hl=en&as_sdt=400006
https://scholar.google.com/scholar_case?case=6796038937582516796
https://download.ssrn.com/16/03/20/ssrn_id2752139_code646621.pdf?response-content-disposition=inline&X-Amz-Security-Token=IQoJb3JpZ2luX2VjEID%2F%2F%2F%2F%2F%2F%2F%2F%2F%2FwEaCXVzLWVhc3QtMSJIMEYCIQCCuUpg4mOacFgBDWQ8S%2FNvDiF2HUdTrogaESnhV5rvhQIhAN8QX3LGJGR4Mfy2SPudtwLI8OsV7NxyW72vY2mzuwMIKsYFCNn%2F%2F%2F%2F%2F%2F%2F%2F%2F%2FwEQBBoMMzA4NDc1MzAxMjU3IgwHz8LwLrthBCy9Nl0qmgXPLe2l6%2Fll2YELiBr8WmdrXZVGmszL5PpZcsy2Nmq9yxb1pcX8%2BiJ47OF6OZhqnKi%2BDT5OPOJleyTgwtqPBvjZsMA6OfAD46w9aojCuOkZpYtkOhAN5UEHHxAkhqnkjKwsg0XJbmkLE%2B4LaglQdnNgwk%2BDc5JgJjAj%2BXlMCoOxngVUNIBWa0Xs%2B3VyBQ0aK6wp8UskZIX3aNrycKT%2BaJn%2BusefEegNKewLYobIHNEAuWeetMGyHpIWbGKVW94Y06K9%2FRC84FO%2BvqS4iJR%2FWeMpaXDndBt3tFBL9gUxGFyM34r2PMa0XgZYoEkFdeeKEEaFvsCqSbKIZ4CmVWLbyikRRwDFrBgEWDW7HNNM8kL5WDgQ6UXeTZE7ah9k5fbqconpryPcxTJUcWrraFBV%2F630EOeVZAQb%2B72NguW0ly27y%2FAnYup5F65w2SRVJa0PvvmnH39G9ZVzxW5IGyTqgkwf8Y8MtNdbyg3mACtz3IPTV5RMxQI5p1DAbVhu9fQeQRl9%2BgDOmvtq1fqlqNuP5frIBWNrSgI5dYBDol7qXG4iqLdEDn%2FL13sxbeM9wPLVKTRwpeVxMIK5NCDgqacduG1rDVbHvhHesfFHnyohnxaZmCUZqrYospN2L%2BLT89xtfUA14Mfb60tIwnkwkgeg8UihUyr25lmdW4pVDRJaby7Y1M6%2Fp2Y4b2bq6QWiiJKXvKzHI0s2xCSo7TcvRv6RBOc3Y2c8mbetGDmYgxLSXopLJNo%2F9kfOllIYJldpq%2BHryFmg2xFvFXXLog%2FQ1GBCoTizw3HFddGyYK9QPLBRLIL7JixnE0ce0a8%2Banb1d8NZAw0tJoQtIrlZ2O2BEqPGU%2FN5dPocUbWxIHUD2Uok9CNSQqNcgQjFS5f1r%2BswmrHMxQY6sAEv5WrsfOnw3tsmlhWT5xCWLAvVnR%2BCfm6mGfmjcukZY5r4TvpTNqS9f5Zq6ZymyV6JfwpDzZdfDG6qV%2B8a%2FG6c0m7nOp0dxTdcAYzrEJU48R6rl47Uj%2B0KoMJ7EDpBJADyZlOrRgSEXVImTpiAZV1PjqUhBdgXURSL6AZSrYRdjXf%2BNwfOcdAkMluHvsDKN1iSOuQczkLqZorudRPTEc76BDsXouHmY1A8heRMdGFbuQ%3D%3D&X-Amz-Algorithm=AWS4-HMAC-SHA256&X-Amz-Date=20250830T162054Z&X-Amz-SignedHeaders=host&X-Amz-Expires=300&X-Amz-Credential=ASIAUPUUPRWEU4OTPEGV%2F20250830%2Fus-east-1%2Fs3%2Faws4_request&X-Amz-Signature=e90986e86b9485d1dc4b41f80490c522abcee8a001fdd19d0e8f425c01ab637d&abstractId=2752139
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Figure 1. Copyright Infringement vs. Plagiarism vs. Bad Scholarly Practices 

 
All plagiarism is a bad scholarly practice because honesty about 

sources is foundational to scholarship. But there are plenty of bad 
scholarly practices that aren’t plagiarism, such as accurate citation to 
unreliable sources or citing a derivative source for an idea without 
citing the originator of the idea. And there are instances of plagiarism 
or bad scholarship that aren’t copyright infringement—copying ideas, 
facts, or public domain text without credit. 

Copyright infringement could be plagiarism, or just bad 
scholarship, or good scholarship. For example, if you extensively copy 
protected expression without attribution, that’s plagiarism (and a bad 
scholarly practice) as well as copyright infringement. If you extensively 
copy protected expression with attribution, such as by using someone’s 
text for the same purpose while citing them, then it’s no longer 
plagiarism, but it is copyright infringement, and it is still a bad 
scholarly practice because you are substituting someone else’s work for 
your own. Crediting the original creator doesn’t get you out of 
infringement (despite what many YouTubers seem to think). 

It is less common for something to be good scholarly practice but 
still be copyright infringement, since most good scholarly uses of 
protected expression should be fair use. Nonetheless, there are 
examples. Some stem from the fact that courts can get the fair use 

https://perma.cc/Z4ED-3YP3
https://www.law.cornell.edu/uscode/text/17/107
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question wrong. Adolf Hitler’s publisher successfully sued American 
politician and journalist Alan Cranston in the 1930s for translating the 
full version of Mein Kampf into English to inform Americans that the 
official English-language version released by the Nazis downplayed 
some of the worst parts of the book. Probably that should have been 
fair use because it was in the public interest and Cranston disclaimed 
any profit. But even if the court was right to condemn it because he 
translated the whole text, Cranston’s act was still a public service that 
we wouldn’t morally condemn. Something similar may be true of those 
who copy videos of police or ICE misconduct in order to publicize the 
wrong. That may be copyright infringement, but it is hard to fault the 
practice as a moral or social matter. 

Academic norms may also permit closer copying for purposes of 
accurate disclosure than copyright law does. Salinger v. Random 
House (1987) found against an academic author who too-closely 
paraphrased author J.D. Salinger’s letters, but if anything, the best 
scholarly practice is probably direct quotation and not paraphrasing, 
something that is even more likely to be infringement. Copyright law 
might also condemn reusing your own prior figures that some journal 
made you assign them the copyright in, but academic practice would 
surely permit that reuse with attribution. The strict liability nature of 
copyright infringement also offers some possibilities. In Lipton v. 
Nature Co. (1995), the defendants did everything right in an effort to 
get permission and give attribution, but unbeknownst to them, the 
licensor had gotten the work from another licensor—who it turns out 
had stolen it decades before. That was infringement, but it wasn’t 
something people would treat as a moral wrong. 
C. Should the Law Protect Attribution? 

Attribution matters to creators. But U.S. law offers no general 
attribution right.10 As discussed above, some uncredited copying will 
constitute copyright infringement; in those cases, the copyright owner 
can require credit as a condition of use. And the Visual Artists Rights 
Act grants an attribution right for limited-edition works of visual art. 
In general, however, failing to credit someone is not—standing alone—
a legal wrong. Authors may desire credit for many uses of unprotected 
elements of their works, or use of works that have entered the public 
domain, or uses that qualify as fair use, but they have no such claim 
under copyright laws. 

 
10 Mark A. Lemley, Rights of Attribution and Integrity in Online 

Communications, in REAL LAW @ VIRTUAL SPACE: COMMUNICATION 
REGULATION IN CYBERSPACE 251, 251–67 (Susan J. Drucker & Gary Gumpert 
eds., 1999). 

https://perma.cc/9TP6-M429
https://cardozoaelj.com/copyright-neutrality-lessons-from-mein-kampf/
https://law.justia.com/cases/federal/appellate-courts/F3/305/924/593165/
https://scholar.google.com/scholar_case?case=5897920406927075288&q=Salinger+v.+Random+House,+Inc.,+811+F.2d+90+(2d+Cir.+1987).&hl=en&as_sdt=400006
https://scholar.google.com/scholar_case?case=5897920406927075288&q=Salinger+v.+Random+House,+Inc.,+811+F.2d+90+(2d+Cir.+1987).&hl=en&as_sdt=400006
https://scholar.google.com/scholar_case?case=927600281244263140&q=Lipton+v.+Nature+Co.,+71+F.3d+464+(2d+Cir.+1995)&hl=en&as_sdt=400006
https://scholar.google.com/scholar_case?case=927600281244263140&q=Lipton+v.+Nature+Co.,+71+F.3d+464+(2d+Cir.+1995)&hl=en&as_sdt=400006
https://virginialawreview.org/wp-content/uploads/2020/12/1745.pdf
https://scholarship.law.georgetown.edu/cgi/viewcontent.cgi?article=1415&context=facpub
https://scholarship.law.georgetown.edu/cgi/viewcontent.cgi?article=1415&context=facpub
https://perma.cc/7AWJ-YUZJ
https://lawrepository.ualr.edu/cgi/viewcontent.cgi?article=2081&context=lawreview
https://www.law.cornell.edu/uscode/text/17/106A
https://www.law.cornell.edu/uscode/text/17/101
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Nor can authors rely on other IP laws to circumvent these 
limits. In Dastar v. Twentieth Century Fox (2003), the Supreme Court 
rejected an attempt to use the Lanham Act—the federal trademark 
statute—as a plagiarism remedy. In that case, a company that 
repackaged a public-domain video series without crediting the original 
producer was sued for misrepresenting the “origin” of the work. The 
Supreme Court rejected this effort to read the Lanham Act “as creating 
a cause of action for, in effect, plagiarism—the use of otherwise 
unprotected works and inventions without attribution.” Allowing this 
kind of end run around copyright’s limits would upset what the Court 
described as the “carefully crafted bargain” of IP law. 

Some scholars have proposed creating a new legal right of 
attribution to fill this gap, following jurisdictions such as Europe with 
stronger protection of moral rights. But we agree with Rebecca 
Tushnet’s skepticism: “Legitimate claims for credit are simply too 
varied and contextual, and copyright law already too complex and 
reticulated,” to support the creation of a new legal cause of action, 
absent any independent legal harm. A rule broad enough to cover all 
uncredited uses of others’ ideas or words seems likely to conflict with 
many of the limits built into IP law’s grant of economic rights and to 
impose unmanageable line-drawing problems. 

To be clear, our position is not that attribution doesn’t matter; in 
the following section, we describe the reputational and epistemic 
harms that plagiarism imposes. But not every harm is a legal wrong. 
And where the harm falls within academia and other knowledge-
producing communities, the appropriate remedy lies there too. 
D. Should We Care About Plagiarism at All? 

If plagiarism isn’t copyright infringement, or any other form of 
legal wrong, what’s the problem? We think there are at least two 
reasons why academic norms properly discourage plagiarism: 
protecting academic authors’ reputational interests and protecting 
readers’ ability to evaluate academic work.  

First, citations are the currency of academic writing. Academics 
rarely get paid directly for their work, which they distribute for free or 
even pay to have published. Their payment is in the form of scholarly 
reputation. And that reputation depends on recognition of the 
intellectual contributions they make. As David Nimmer put it, “the 
entire incentive for [the] creation [of academic articles] is (from the 
celestial perspective) to advance the frontiers of human knowledge and 
(from the earthly vantage) to win their authors recognition,” such that 
attribution “is not an afterthought”—“it IS the incentive (or a large 

https://scholar.google.com/scholar_case?case=13445605668854417212&q=Dastar+Corp.+v.+Twentieth+Century+Fox+Film+Corp.,+539+U.S.+23+(2003)&hl=en&as_sdt=400006
https://www.law.cornell.edu/wex/lanham_act
https://scholarship.law.nd.edu/cgi/viewcontent.cgi?article=1361&context=ndlr
https://scholarship.law.georgetown.edu/cgi/viewcontent.cgi?article=1415&context=facpub
https://scholarship.law.georgetown.edu/cgi/viewcontent.cgi?article=1415&context=facpub
https://perma.cc/3P97-DZ3S
https://via.library.depaul.edu/cgi/viewcontent.cgi?article=1388&context=law-review
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part of it) which therefore must enjoy protection for the enterprise to 
continue sensibly. ‘Citing is paying’ in this environment.” 

Second, writing or publishing a paper under one’s own name 
implicitly represents that the author has contributed the ideas and 
words contained therein. Of course, not everything everyone writes is 
entirely original; we all stand on the shoulders of giants.11 But that is 
precisely the role citation plays. If someone else said it better, it’s fine 
to quote them, but the quotation marks make it clear what you’ve 
added. Similarly, it’s fine to get ideas from elsewhere, but citing the 
source of those ideas communicates that fact to the reader. It also 
allows the reader to properly attribute the words or ideas to their 
originator, not only fulfilling the reputational currency goal but also 
allowing the reader to distinguish the author’s contributions from 
borrowed material. That enables the reader to evaluate the quality of 
the paper, whether for purposes of grading a student or making a 
reputational judgment about the contribution of a scholarly work. 

Some commentators have downplayed these concerns. Brian 
Frye provocatively argues that plagiarism is not only harmless but can 
also be desirable. And in work with Megan Boyd, he has argued that 
law schools should be teaching students how to plagiarize, including 
with generative AI. We disagree. Much of Frye’s attack on plagiarism 
norms is really an attack on efforts to treat plagiarism as a legal 
wrong—a form of copyright infringement, trademark infringement, or 
fraud. As noted above, we agree with him on this point. He directs 
other arguments against visceral dislike of plagiarism as an inherent 
wrong, independent of instrumental concerns; again, we have no 
objection.  

Frye’s primary objection to anti-plagiarism norms focuses on the 
first justification we introduced above, related to the incentive value of 
attribution for academics. Frye argues that these norms can be 
justified only if they give us new scholarship we wouldn’t otherwise get 
(the economic justification for copyright) and that there is no evidence 
that they do so.12 But he merely asserts that. We agree data would be 

 
11 The most familiar version of this statement comes from Isaac 

Newton: “If I have seen further [than others,] it is by standing on [the] 
shoulders of Giants.” ROBERT K. MERTON, ON THE SHOULDERS OF GIANTS 31 
(1965). Fittingly, Newton borrowed (plagiarized?) the aphorism from earlier 
writers, with the first known use dating to Bernard of Chartres around 1126. 
See id. at 273–74. 

12 Relatedly, he argues that anti-plagiarism norms favor incumbents. 
But it seems more plausible to us that a world of rampant scholarly 
plagiarism would favor incumbents more because if two scholars put forth the 

https://dsc.duq.edu/cgi/viewcontent.cgi?article=3784&context=dlr
https://ipmall.info/sites/default/files/hosted_resources/IDEA/60/plagiarize_this_paper_-_brian_l._frye_60_2.pdf
https://uknowledge.uky.edu/cgi/viewcontent.cgi?article=1745&context=law_facpub
https://journals.library.wustl.edu/lawpolicy/article/9024/galley/25770/view/
https://dsc.duq.edu/cgi/viewcontent.cgi?article=3784&context=dlr
https://dsc.duq.edu/cgi/viewcontent.cgi?article=3784&context=dlr
https://dsc.duq.edu/cgi/viewcontent.cgi?article=3784&context=dlr
https://dsc.duq.edu/cgi/viewcontent.cgi?article=3784&context=dlr
https://papers.ssrn.com/sol3/papers.cfm?abstract_id=4186687
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desirable; this is ultimately an empirical question.13 But given the 
reputation economy he concedes exists in the academic world, the 
existing norms against plagiarism, and the evidence that creators care 
a great deal about attribution, it would be surprising if attribution of 
work had no incentive effect. Certainly, scholars think it matters; they 
fight over who is listed as the author on papers and patents and in 
what order, and we can think of few if any examples of people 
submitting academic work anonymously. Tenure and promotion 
committees also act as if it matters. Frye’s claims that attribution is 
swamped by other incentives for academics to write—“to publish 
articles, find a teaching job, attend conferences, land speaking 
engagements, get tenure, be promoted, receive research funding, move 
to a different school”—ignores the fact that all of those incentives 
depend on the identification of the author as the person who has come 
up with the ideas and written the articles that drive all those things. 

Frye responds that those aren’t necessary features of a system; 
academics could build our norms differently, and perhaps doing so 
would improve social welfare. We’re skeptical, but for our purposes it 
doesn’t matter. In the system we have, reputation and academic 
contribution matter, and plagiarism breaks the mechanism we have to 
evaluate those things. 

More importantly, Frye’s focus on whether attribution norms 
provide optimal incentives for producing scholarship—and his related 
conclusion that there is no harm from plagiarism by students who 
aren’t creating public-facing work—fails to grapple with the second key 
argument against plagiarism. As we explained above, anti-plagiarism 
norms aren’t just about protecting the reputational interests of 
scholars you cite; they are also about being honest and transparent 
about your scholarly methodology, including the sources of your words 
and ideas and what you actually contributed to the project. These 
values apply to any academic project, whether the audience is the 
broad readership of a scholarly publication or only the single instructor 
for a university class. 

 

 
same idea—one plagiarizing from the other—people will be more likely to 
associate the idea with the more prominent scholar. 

13 Frye says in his response to us that the burden should be on us to 
prove the incentive effects of plagiarism. But that strikes us as backwards. It 
is Frye, not we, who proposes changing what Frye himself says has been a 
norm “for at least 2000 years.” The burden of proof ought to lie with those 
who want to change the norm. 

https://virginialawreview.org/wp-content/uploads/2020/12/1745.pdf
https://scholar.google.com/scholar_case?case=13752704495874315956
https://pmc.ncbi.nlm.nih.gov/articles/PMC4714244/pdf/gacr-22-346.pdf
https://www.science.org/stoken/author-tokens/ST-1606/full
https://scholarship.law.vanderbilt.edu/cgi/viewcontent.cgi?article=1916&context=vlr
https://scholarship.law.vanderbilt.edu/cgi/viewcontent.cgi?article=1916&context=vlr
https://papers.ssrn.com/sol3/papers.cfm?abstract_id=3200005
https://www.biorxiv.org/content/10.1101/802850v1.full.pdf
https://papers.ssrn.com/sol3/papers.cfm?abstract_id=5571398
https://dsc.duq.edu/cgi/viewcontent.cgi?article=3784&context=dlr
https://dsc.duq.edu/cgi/viewcontent.cgi?article=3784&context=dlr
https://dsc.duq.edu/cgi/viewcontent.cgi?article=3784&context=dlr
https://dsc.duq.edu/cgi/viewcontent.cgi?article=3784&context=dlr
https://papers.ssrn.com/sol3/papers.cfm?abstract_id=5571398
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III.   Preserving Attribution Norms in the AI Era 
There’s been lots of attention to the hallucination concern, 

particularly for hallucinated citations. But commentators have paid 
very little attention to the plagiarism concern, which needs to be better 
recognized. 

If plagiarism is the taking of someone else’s ideas or words 
without attribution, there would seem to be a simple solution to the 
problem of AI plagiarism: disclose that you used AI in writing the 
paper. We do indeed think disclosure is a necessary response to the use 
of AI in academic writing. But it isn’t a sufficient response. “Using AI” 
can mean anything from having it correct your grammar and spelling 
(surely not plagiarism), to having it fill in citations for you (not a good 
idea, as we’ve noted above), to giving AI an idea and having it write a 
paper for you to having AI come up with the idea itself. If the AI fills in 
citations, those citations may be wrong—entirely made up or real 
citations that don’t support the cited proposition. In either case, the 
citations don’t reflect proper attribution. If the AI contributed 
significant writing or ideas, even disclosing that fact may hide the true 
source of those ideas. And the nature of the writing matters, because 
the norms around copying and attribution differ in student, academic, 
and professional writing.  

We need different norms for different circumstances. In this 
Part, we suggest some best practices for plagiarism and AI. 
A. Education 

In the education context—including law schools—we recommend 
a focus on clear policies, granular disclosure requirements, and 
pedagogical design that encourages genuine student learning. The 
most salient plagiarism concern in student writing (at least 
unpublished student writing) is the accurate representation of what 
the student did and what they got from somewhere else so that 
instructors can fairly evaluate the student’s work. Practical guidelines 
will allow instructors to uphold academic standards without 
categorically banning useful AI tools.  

First, schools and instructors should set clear policies and 
expectations. Teachers should have significant discretion in whether 
and to what extent they allow AI to be used in their classes. Professors 
and schools should be clear up front in syllabi and school policies, so 
that students understand that using AI to generate ideas without 
proper attribution is a form of plagiarism and will be treated as such. 
For example, Stanford Law School’s generative AI policy—which we 
helped draft—specifies that instructors may not “authorize students to 
contravene standard academic norms concerning plagiarism” and that 

https://papers.ssrn.com/sol3/papers.cfm?abstract_id=5139585
https://papers.ssrn.com/sol3/papers.cfm?abstract_id=5139585
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“[p]lagiarism includes using an idea obtained from AI without 
attribution or submitting AI-generated text verbatim without 
quotation marks.”14 Where AI use is permitted in limited ways, the 
rules should be precise; e.g., “AI may be used for proofreading, but not 
for drafting substantive text,” or “you may use AI to brainstorm topics, 
but you must cite the AI for any significant ideas that you incorporate 
from its suggestions,” or “before using AI for any part of drafting your 
paper, check with me so that I can guide you through the often tricky 
academic integrity issues that result from incorporating AI text.” 

Second, while disclosure is an important first step to avoiding AI 
plagiarism, it must be specific disclosure. It isn’t enough to say: “I used 
AI to help me with this paper.” For a teacher to evaluate a student’s 
contribution, the student must be clear about what part of their work 
came from AI and what part was their own. Teachers should err on the 
side of requiring not just general disclosure but specific identification 
of text and ideas that came from AI, ideally with a link to the relevant 
AI prompt and output. It should be a norm in academic writing to 
quote AI contributions just as one would quote any other publication.15 
Even if what is used isn’t an exact quote, a concept that comes from AI 
or words that are rephrased from AI still deserve citation so the 
teacher can understand what is original to the student. For students 
writing legal scholarship, the latest edition of The Bluebook—the 
standard citation guide—includes instructions for citing AI-generated 
content, including that authors “save a screenshot capture of that 
output as a PDF.” 

 
14 Use of Generative AI Technology, STAN. L. SCH., 

https://law.stanford.edu/office-of-student-affairs/use-of-generative-ai-
technology (on file with authors). 

15  For some AI uses that instructors may exercise their discretion to 
allow, it won’t be feasible or desirable to use quotation marks. If an author 
whose first language isn’t English asks AI to improve the grammar of an 
essay, for example, the result may be small changes throughout multiple 
sentences. In that case we think it is fine to disclose how the author (student 
or academic) used the AI without specific quotation. 

Quotation also shouldn’t be necessary where the author uses AI to 
summarize their own work in an abstract or conclusion. As long as the 
summary is taken from the author’s own words in the paper, a generalized 
disclosure of how AI was used should suffice to avoid plagiarism concerns. As 
with all plagiarism norms, resolving these kinds of evolving edge cases will 
be contextual and should be guided by the underlying concerns of protecting 
reputational interests and being transparent with readers about scholarly 
methodology. 

https://perma.cc/8S7H-3SLJ
https://perma.cc/L5EV-BLAY
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Third, citing the AI should not be the end of the story. Citing the 
AI avoids plagiarism, but we should also teach students to use AI 
suggestions as the starting place for research, not the end point. 
Students should go beyond “AI said so” to verify facts or find the actual 
source of an idea, in the same way that students have learned to follow 
links from Wikipedia to more authoritative sources. AI tools like 
retrieval-augmented generation and deep research may help identify 
underlying sources. This is good scholarly practice, as noted above. But 
even if the student will never be a scholar and the paper will never see 
the light of day, doing so is pedagogically useful for another reason: 
Going through the exercise will help students understand that AI 
regularly makes mistakes and that both the ideas and the sources it 
cites need to be critically examined. 

Fourth, educators should structure assignments to reduce the 
temptation of AI ghostwriting. There are several tools for this. One is 
staged assignments, where students submit topic proposals, outlines, 
and lists of sources as the work progresses. Requiring all assertions to 
be supported with citations to credible sources can encourage good 
research practices, limit AI’s effectiveness, and make it easier for 
teachers to spot AI use through hallucinated citations. Additionally, 
where feasible, instructors can incorporate oral discussions to test 
students’ understanding of the work they submitted. 

Finally, institutions should back up these norms with sanctions. 
If a student misrepresents AI-generated work as their own, they 
should face the same potential consequences as in any other case of 
plagiarism, including a failing grade, academic probation, or other 
university-imposed discipline. As in other plagiarism inquiries, the 
sanction should be proportional to the offense, with attention to 
whether the student intentionally deceived or merely misunderstood 
the rules. Of course, detecting undisclosed AI usage poses a challenge, 
though hallucinated citations should create a presumption of AI use. 
This is why our emphasis is on transparency, disclosure, and 
prevention, not after-the-fact detection. 
B. Academic Publishing 

The importance of proper citation in academic publishing is well 
established, but norms for proper citation of AI-generated ideas are 
still contested. For example, a 2025 Nature survey of over five 
thousand science academics found that 13% thought it was appropriate 
to use AI to draft a paper without disclosure, another 52% thought it 
was appropriate with disclosure, and the remaining 35% thought it 
was never appropriate. 

https://perma.cc/HME3-MLFF


10/24/25 U. Chi. L. Rev. Online *18 

In setting AI norms in academic publishing, it is important to 
recognize that the stakes of AI-facilitated plagiarism are even higher 
than in the classroom context. A scholarly article that appropriates 
others’ ideas without credit raises not only the concern that readers 
will misunderstand the author’s contribution, but also the concern that 
those who actually did come up with the ideas won’t be credited. 
Accordingly, while the same specific disclosure and quotation norms 
we suggest for student work should apply to scholarship, we would go 
further. It isn’t acceptable in published academic work to rely on AI as 
the source of an idea without verification that the idea really does owe 
its origin to AI. Any idea that comes from AI must be investigated so 
the source of the idea can be cited.  

We therefore disagree with claims that disclosure of AI use 
should be voluntary. For example, in their argument against disclosure 
norms, Kevin Frazier and Alan Rozenshtein write that “treating AI use 
as a form of plagiarism” is “conceptually flawed” because the idea that 
AI output “is a product of appropriation from the authors whose works 
were used in its training . . . . raises vital questions about intellectual 
property and fair use” but not “traditional academic ethics.” But as we 
have explained, AI output can contain ideas drawn from the training 
data without attribution, and representing these ideas as your own can 
be plagiarism, even though it is rarely copyright infringement. 

These norms should be tempered with a requirement of 
reasonableness in the AI world, just as in the rest of academia. Not 
every citation needs to turn into a history expedition.16 But scholars 
owe each other a good faith effort to find core sources.17 And relying on 
a statement from AI as evidence that the AI itself is the source of the 
idea doesn’t satisfy that standard of reasonableness. It is possible the 
idea really does owe its origin to AI, but in those rare cases, it is worth 
verifying that fact. Nor is it sufficient to rely on whatever sources the 
AI cites without checking them. Those sources may not exist, or they 
may not say what the AI claims they say. Checking the sources might 
show that they originated the idea, in which case academics should cite 

 
16 Brian Frye thus mischaracterizes our proposal in suggesting that 

we would demand attribution of “[a]nything and everything” that “has 
already been said by someone, somewhere, sometime, or might as well have 
been said.” 

17 Similarly, a scholar who independently comes up with an idea can 
write about that idea without being a plagiarist, but they owe a duty of good 
faith to other scholars to invest some effort in determining whether the idea 
has already appeared in the literature.  

https://download.ssrn.com/2025/7/10/4616299.pdf?response-content-disposition=inline&X-Amz-Security-Token=IQoJb3JpZ2luX2VjEIH%2F%2F%2F%2F%2F%2F%2F%2F%2F%2FwEaCXVzLWVhc3QtMSJIMEYCIQCl2A6L6iZYY6O2Cs01LRaL852D5egU6aI6LUMG5QO%2BxwIhANcyrqLMMbYQlaw309l%2FYtcul1QAyQ0PwCsQ7nGec7QIKsYFCNr%2F%2F%2F%2F%2F%2F%2F%2F%2F%2FwEQBBoMMzA4NDc1MzAxMjU3IgxO0ozWyd%2BoMJuKEYcqmgXqbOLRQ6c0NNiVuG%2FhbG7FAHaU8ZW98fFhc%2FR6C1hOcPrErvnEvAl7q3HgG%2BtuDvWS4oUumJ0vnQ568joZTbvWYPEXDHpntJIrQnZ3TEPcCDy7htsAa%2FTYFY85Pbzf7TxR3tpSP7y9WjBEvPm7PRylt5lu%2F3RIGYXftZsHJbv17%2F%2BTQg1qr8Z7NVbOPZ5aB17iBQu5kNNJPmbAfjigxxvW7mg4xr4Zs6O9BPB4iLNrzD45TpeuWpjNZ8g%2BNzhvdoQwbx%2FKB3yM5MoT3nJugGAxEui09VBjJeSsFGeZe2ES8g2I4oWpn5Xco0r76A1ibh4VwjzmmqNGuQUfysFrhJoS%2B%2FbtIBX%2Fy5TnvthqTGu7VBzjoLf3uPrswD0zYsg3VNnYFD5hKLv98P9RO89bNb2xwW2k0eE7oFkZRxaEg8RDt3C8bxNmUCDgUZeFmy6czysUHdrvDU1zSqmsaxk5MRrQwIiZxWtdVvpn2%2BMkd75u5ZxCHuNpDcX98%2Bc%2Ffc8jxmR0vYnZK9kotKrjuDg69MRJ2m%2BhvW0ROv33H3UrZeZJH88Iz9GqvsaESrSmx0jd4yohrAYVohM3bwrruAq7EdlUf%2F9yrQ4LHaPg9C3XD6iBaQO65wnWGNs8yXHARQ99C1g0Fdqp%2FAJ9vxSMQPJfxfBsz7kezmVW6GgvbytLzcHJPuGhrGVjIRVvu006aCNbXechU5ldnSMXI97ogY0aMq3VLKDmg5QYnF32HQmfOUAQpmdgVF6DIhC4zQ5K8ddSDfttzC9112kflKPinl6POwEQgLH%2BIHdGt9ilFI8zYZAVCHkImQAa0%2BG80iYlYCpAZag9X73I68bMrtarfj0To%2BuJe2k0LhLCfUSfFkW1518N3BKk6Iu2C5wh6m0wrszMxQY6sAFGBn%2Bd24TS7TzdPu5u%2BtWeZLh17uwNngPv5GkGjMt5%2FwpaHm8oYDEQjCYYr1mG8wctXof0Ohx5aGUD3JChgg6IJSGRHqNv0Leev6vMU7%2BpUVZlYCPBaVocCDTLLD%2FfPdOLvkzoUPrWJP1UJ9ynBLjmGtTaJLpu1P4W0K5JThIoJBzzU1c2qsQkh81RJQF5hwuDt%2BAjmt7LLAoBe5unr1Jzpon7jowz%2B9MZ5VT5D%2FTOmw%3D%3D&X-Amz-Algorithm=AWS4-HMAC-SHA256&X-Amz-Date=20250830T164330Z&X-Amz-SignedHeaders=host&X-Amz-Expires=300&X-Amz-Credential=ASIAUPUUPRWE3QADRKT2%2F20250830%2Fus-east-1%2Fs3%2Faws4_request&X-Amz-Signature=fff4d5ec5d994bb617f92a8b365f5f859ecabc835169ddb64dccba092f7f9acc&abstractId=4616299
https://journals.sagepub.com/doi/10.1177/17470161251345499
https://papers.ssrn.com/sol3/papers.cfm?abstract_id=5200768
https://perma.cc/K2J7-E6RP
https://caselaw.findlaw.com/court/ga-court-of-appeals/117442275.html
https://papers.ssrn.com/sol3/papers.cfm?abstract_id=5571398
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them. Or they might cite other papers for the source of the idea, and 
the scholar can follow those citations.  

Academic norms aren’t definitively recorded anywhere. But 
journals can establish policies and expectations about how AI will be 
cited and used. Such policies are already common among science 
journals. Law reviews have been slower to adopt AI policies, but a few 
have done so, and others should catch up. Universities can also 
establish norms in written policies governing tenure and promotion or 
(more problematic) when plagiarism accusations surface.  

Finally, just as instructors serve as a check in the educational 
context, peer reviewers can serve as a check for academic publications 
by surfacing uncited ideas that come from AI. We note, however, that 
peer reviewers too are increasingly using AI (and some paper authors 
are responding with hidden prompts to affect AI reviewers). Peer 
reviewers, like academic authors, should not put excessive reliance on 
AI to the exclusion of their own ideas and judgment. And they too 
should disclose their use of AI. 

We can’t fail academics like we can students. But we can deny or 
delay tenure and promotion, and we can require authors to retract 
papers that do not cite sources or disclose their use of AI. But the 
ultimate sanction for AI plagiarism in the academic world is also the 
ultimate currency in that world—professional reputation.  
C. Legal Practice 

Things are very different in legal practice. Law relies heavily on 
precedent, and fidelity to existing language is an important part of 
that. The result is that plagiarism hits different in legal writing. 
Courts regularly copy ideas and text from parties’ briefs, often without 
citation or quotation. And the parties are generally fine with that; 
their arguments prevailed, after all. Lawyers drafting contracts 
regularly copy provisions from prior contracts. Doing so may help 
standardize contract text and therefore make understanding and 
interpreting contracts easier.18 Lawyers often copy ideas (and 
sometimes exact text) from the briefs and complaints of others. There 
is a whole industry of “copycat” complaints in which class action 
lawyers file follow-on lawsuits after governments file enforcement 
actions or even copying other class action suits. These copies are 
probably copyright infringement in a strict sense, but enforcement is 
very rare.  

 
18 Cf. Mark A. Lemley & David McGowan, Legal Implications of 

Network Economic Effects, 86 CALIF. L. REV. 479 (1998) (questioning the 
extent of the network effects in standard contract terms). 
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Plagiarism seems to matter less in law than elsewhere because 
we care more about the ideas themselves and less about their source. If 
a criminal defendant can get a charge dismissed by relying on the text 
of someone else’s successful motion to suppress evidence, we want 
them to do so rather than making them write a different (and possibly 
less persuasive) argument. And while cases should be cited accurately, 
there is less value to citing non-binding documents like prior legal 
briefs in different cases. 

AI doesn’t change this dynamic. What it does is raise the risk of 
hallucination—either false statements of law or inaccurate citations to 
authority. That risk is heightened in the legal context because appeal 
to authority is a central feature of how we decide cases. As noted 
above, there are hundreds of cases in which lawyers have cited 
nonexistent cases hallucinated by AI. In response, an increasing 
number of courts now require disclosure of the use of AI in briefs. The 
ABA has now issued ethics guidance on AI use. And courts are 
punishing the lawyers who cite hallucinated cases—at least the ones 
they catch—with sanctions, bar discipline, and potentially even 
harsher penalties.19  

Disclosure of AI use is a possible means of identifying potential 
hallucinations. But disclosing that AI wrote your brief isn’t sufficient 
to identify hallucinations. At most it puts people on notice to check the 
citations in the brief carefully. But both the filing lawyer and the 
lawyer on the other side should be doing that already. AI creates a new 
problem; lawyers for the most part weren’t making up citations before 
AI. But it isn’t a plagiarism problem. Plagiarism is likely to matter 
only when lawyers copy another lawyer’s brief that in turn was 
generated by AI. But even if our norms allow that copying, the lawyers 
doing it ought to be checking the cases they cite before they cite them, 
AI or no. 
D. The Downside of Disclosure? 

Disclosure might sound like an unambiguous good. Jacob Noti-
Victor argues that hidden AI authorship of creative works like movies 
is normatively problematic and discusses private and public ways to 
have more disclosure. It seems reasonable to want people to have more 
information about the source of the works they encounter.  
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But disclosure of AI may have a downside. A number of studies 
(though not all) have found an “AI penalty.” The same works are 
viewed less favorably when users are told they were generated by AI 
than when told they were generated by people.20 If people read AI-
generated arguments and content more negatively simply because it 
came from AI, they may unfairly discount ideas offered by students, 
scholars, or lawyers because those ideas are accurately identified as 
coming from AI.  

The existence of this AI penalty is contested, however, and may 
not apply in all contexts. Further, it may well be an artifact of the 
novelty of the technology that is unlikely to persist. But if it does, it is 
a downside to disclosure. That doesn’t mean disclosure isn’t worth it. 
But it does mean we should consider strategies to mitigate this bias in 
evaluating papers. 
Conclusion 

Generative AI rarely outputs protected expression, but it 
routinely regurgitates ideas, often without accurate attribution. That 
isn’t a copyright problem. But in some domains, particularly academia, 
it is a plagiarism problem. The norms governing AI use in student 
writing or scholarship are still developing, and the risk of AI-facilitated 
plagiarism has yet to be widely recognized. But this risk is real, and it 
should be governed like other plagiarism problems: by setting clear 
and enforceable standards through the academic institutions where 
plagiarism’s harms are most salient. Schools should adopt rules for 
student work requiring specific disclosure of the ideas and text 
generated by AI so the reader can know where the ideas and text in 
papers came from. Scholars should do more, investigating the ideas 
and claims AI makes to find their actual source.  

AI is here to stay. So are the scholarly values of honesty, 
transparency, and credit that make cumulative knowledge possible. 
We do not need new legal causes of action to preserve those values. 
Rather, the members of expert, disciplinary communities should 
insist—through thoughtful pedagogy, clear guidelines, editorial 
practice, and professional discipline—that AI doesn’t relieve authors of 
these responsibilities. 

*  *  * 
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