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INTRODUCTION 
Although there is a long history of lawyers taking an interest 

in economics and economists taking an interest in the law, the 
modern L&E movement gained momentum in the early 1970s.1 
Initially, the movement, which had a strong deregulatory bent, 
was primarily focused on studying how insights from economic 
theory could be used to understand and improve the common law. 
The prominent L&E scholars of this period—including Guido 
Calabresi, Ronald Coase, Frank Easterbrook, Richard Epstein, 
and Richard Posner—became some of the most cited, acclaimed, 
and influential law professors in history. This line of research also 
so thoroughly reshaped the landscape of legal scholarship that 
“one can hardly find a legal rule to which economic analysis has 
not been applied.”2 

In the roughly fifty years since L&E gained prominence, the 
methods used by the movement’s members have changed consid-
erably, and the topics studied by L&E scholars have dramatically 
expanded. Perhaps the most notable aspects of this evolution are 
that much of L&E scholarship has followed broader trends in the 
field of economics in becoming more empirically sophisticated and 
that L&E scholarship has increasingly examined a range of public 
law topics that the field once largely ignored.3 
 
 1 See Herbert Hovenkamp, The First Great Law & Economics Movement, 42 STAN. L. 
REV. 993, 996 (1990) (explaining that “the 1970s law & economics movement emerged at a 
time when the economists’ basic model, neoclassicism, was well developed and quite uncon-
troversial, at least among the group of economists that dominated the new discipline”). 
 2 Herbert Hovenkamp, Law and Economics in the United States: A Brief Historical 
Survey, 19 CAMBRIDGE J. ECON. 331, 339 (1995). 
 3 For a review of some of the methods commonly used in empirical L&E scholarship, 
see generally ADAM CHILTON & KYLE ROZEMA, TRIAL BY NUMBERS: A LAWYER’S GUIDE TO 
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This evolution appears to have produced a thriving law and 
economics movement. For instance, L&E conferences are held 
around the world and the ideas developed by L&E have influ-
enced judicial decision-making.4 However, as the field has  
matured, L&E has become broader and more technically sophis-
ticated, but also less easily defined.5 If you ask different scholars 
who identify as part of the L&E community what the field is cur-
rently about, you will get a wide range of answers.6 Some scholars 
associate L&E with empirical research; others with a commitment 
to rational choice; and still others with a normative commitment to 
welfarism writ large. 

The considerable differences that exist between formal at-
tempts to explain L&E also point to a field that would benefit 
from being better defined. For instance, in 2011, Judge Richard 
Posner defined law and economics as “the application of economics 

 
STATISTICAL EVIDENCE (2024). For examples of L&E scholarship that both use cutting-
edge empirical methods and study topics beyond the field’s initial research program, see 
Hadi Elzayn, Evelyn Smith, Thomas Hertz, Cameron Guage, Arun Ramesh, Robin Fisher, 
Daniel E. Ho & Jacob Goldin, Measuring and Mitigating Racial Disparities in Tax Audits, 
140 Q.J. ECON. 113, 124–29 (2025); Michael D. Frakes & Melissa F. Wasserman, Investing 
in Ex Ante Regulation: Evidence from Pharmaceutical Patent Examination, 15 AM. ECON. 
J.: ECON. POL’Y 151, 160–71 (2023); Kyle Rozema & Max Schanzenbach, Does Discipline 
Decrease Police Misconduct? Evidence from Chicago Civilian Allegations, 15 AM. ECON. J.: 
APPLIED ECON. 80, 85–115 (2023); Abhay Aneja & Guo Xu, The Costs of Employment  
Segregation: Evidence from the Federal Government Under Woodrow Wilson, 137 Q.J. 
ECON. 911, 926–51 (2022); Amanda Agan & Sonja Starr, Ban the Box, Criminal Records, 
and Racial Discrimination: A Field Experiment, 133 Q.J. ECON. 191, 202–22 (2018). 
 4 See generally Elliot Ash, Daniel Chen & Suresh Naidu, Ideas Have Consequences: 
The Impact of Law and Economics on American Justice, Q.J. ECON. (Aug. 26, 2025), 
https://perma.cc/QR2J-CQ8Y. 
 5 This is a theme that emerged and was contested during this Symposium. Cf. Sarath 
Sanga, The LPE Critique of Law and Economics, 93 U. CHI. L. REV. 543, 545 (2026): 

For law and economics is not a singular doctrine but a sprawling, contradic-
tory, and often self-conflicted field. It is a mix of theoretical modeling, behav-
ioral insights, empirical analyses, and normative debates about human well-
being. Often, its policy conclusions are ambiguous, contingent, and deeply con-
tested. It’s no grand neoliberal blueprint; it’s an ongoing, fractious reckoning 
of incentives, trade-offs, and the messy realities of institutional design. 

Cf. Jacob Goldin & Zachary Liscow, When Should the Legal System Help Redistribute In-
come?, 93 U. CHI. L. REV. 393, 393 (2026) (“Should legal rules be designed exclusively based 
on efficiency considerations, or should they also attempt to promote an equitable distribu-
tion of social resources? The answer traditionally associated with scholarship in law and 
economics is that they should focus only on efficiency.”). 
 6 Although we cannot claim to have run a formal study on this topic, we have been 
running something of an informal one for the last year as part of the process of writing 
this Essay. From that experience, we can confirm that there is considerable disagreement 
about what L&E currently stands for and where it should go. 
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to the legal system across the board.”7 The economist Christopher 
Warburton defined L&E as the “interface of welfare and microe-
conomics with law and legal institutions.”8 Similarly, Professor 
Steven Shavell emphasized “the use of stylized models and of sta-
tistical, empirical tests of theory.”9 But other definitions have fo-
cused less on the application of economic theory to law per se. For 
instance, in their recent textbook, Professors Robert Cooter and 
Michael Gilbert noted that L&E can be “positive” (“creat[ing]  
incentives” that “people respond to”), “normative” (“evaluat[ing] 
laws using different concepts of efficiency”), or “interpretive” 
(“find[ing] law’s meaning by reasoning about diverse sources”).10 
Cooter and Gilbert notably omitted empiricism as part of their 
taxonomy. By contrast, Professor Saul Levmore, during his time 
as the President of the American Law and Economics Association, 
observed (to his dismay) that L&E today is first and foremost an 
empirical field.11 

 
 7 RICHARD A. POSNER, ECONOMIC ANALYSIS OF LAW 29 (Vicki Been et al. eds., 8th 
ed. 2011): 

However, the hallmark of . . . the law and economics that has emerged since 
about 1960—is the application of economics to the legal system across the 
board: to common law fields such as torts, contracts, restitution, and property; 
to statutory fields such as environmental regulation, intellectual property, 
corporate and financial law, and pension law; to the theory and practice of 
punishment; to civil, criminal, and administrative procedure; to evidence; to 
the theory of legislation and regulation; to law enforcement and judicial be-
havior and administration; and even to constitutional law, international and 
development law, primitive law, admiralty law, family law, and jurisprudence. 

 8 CHRISTOPHER E. S. WARBURTON, ECONOMIC ANALYSIS AND LAW: THE ECONOMICS 
OF THE COURTROOM 8 (2021); see also ENCYCLOPEDIA OF LAW AND ECONOMICS 1244 (Alain 
Marciano & Giovanni Ramello eds., 2019) (“Law and Economics is economics applied to 
the analysis of statutory law systems or subsystems or to legal policy proposals.”); Thomas 
Miceli, Economic Models of Law, in THE OXFORD HANDBOOK OF LAW AND ECONOMICS, 
VOL I: METHODOLOGY AND CONCEPTS, 9, 13 (Francesco Pariso ed., 2017) (“By economic 
analysis of law I mean the use of economic models to evaluate legal rules.”). 
 9 STEVEN SHAVELL, FOUNDATIONS OF ECONOMIC ANALYSIS OF LAW 4 (2004): 

What does seem to mark economic analysis are three characteristics. First, 
economic analysis emphasizes the use of stylized models and of statistical, 
empirical tests of theory, whereas other approaches usually do neither.  
Second, in describing behavior, economic analysis gives much greater weight 
than other approaches to the view that actors are rational, acting with a view 
toward the possible consequences of their choices. And third, in normative 
evaluation, economic analysis makes explicit the measure of social welfare 
considered, whereas other approaches often leave the criterion of the social 
good unclear or substantially implicit. 

 10 ROBERT COOTER & MICHAEL GILBERT, PUBLIC LAW AND ECONOMICS 2, 4–5 (2022). 
 11 Saul Levmore, The Eventual Decline of Empirical Law and Economics, 38 YALE J. 
ON REGUL. 612, 616 (2021) (“It is plain that law and economics has left its first theoretical 
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As these examples make clear, prior attempts to explain the 
L&E movement have not fully clarified what defines the field. 
And, in some respects, the field today has become so broad that it 
could be defined to include nearly every area of legal research.  
If empirical legal studies, welfarism, and social choice all fall un-
der the L&E umbrella, what doesn’t? Jurisprudence? Critical  
legal studies? 

The rise of the law and political economy (LPE) movement 
has further muddied the waters. An important feature of the LPE 
project is its commitment to calling out the law’s role in facilitat-
ing rising economic and political inequality.12 In advancing this 
critique, LPE has claimed a label that has long been associated 
with L&E scholarship in public law (that of “political economy”13). 
This, in turn, has left many L&E scholars working on public law 
wondering whether they need a different label to describe their 
work. To further sow confusion, the field-defining essay by  
Professors Jerediah Britton-Purdy, David Singh Grewal,  
Amy Kapczynski, and K. Sabeel Rahman (the “LPE Manifesto”) 
portrays L&E as a normative commitment to legal rules that pro-
mote efficiency.14 Beyond defining L&E in this way, the essay also 
blames this version of L&E for contributing to untamed markets 
and fueling widespread inequality.15 

This picture of L&E is not recognizable to modern-day law 
and economics scholars. Although a commitment to efficient rules 
may have defined the movement in the heydays of the Chicago 
School in the middle of the twentieth century, modern L&E is 
methodologically, ideologically, and substantively diverse, and 
many scholars who work in and identify with L&E study inequal-
ity and the concentration of economic and political power, which 
are precisely the same problems that LPE scholars claim L&E  
either overlooks or exacerbates. 

That said, this portrayal of L&E is understandable. L&E did, 
after all, once emphasize efficiency. And if modern L&E lacks a 
coherent organizing principle, it is hardly surprising that modern 
 
phase and prioritized empirical work. The leading journals are now filled with empirical 
work, and newcomers to the academy are likely to be trained in empirical methods.”). 
 12 Part III offers a more in-depth discussion of the LPE movement. 
 13 See, e.g., JAMES M. BUCHANAN & GORDON TULLOCK, THE CALCULUS OF CONSENT: 
LOGICAL FOUNDATIONS OF CONSTITUTIONAL DEMOCRACY, at xxi (Charles K. Rowley ed., 1962). 
 14 Jedediah Britton-Purdy, David Singh Grewal, Amy Kapczynski & K. Sabeel 
Rahman, Building a Law-and-Political-Economy Framework: Beyond the Twentieth-
Century Synthesis, 129 YALE L.J. 1784, 1794 (2020). 
 15 Id. at 1833. 
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critics fall back on reductive or outdated descriptions of the field. 
Given this confusion, it may seem tempting to abandon the law 
and economics label altogether. In our view, however, L&E should 
resist these impulses: The label is not worth abandoning, but it 
also should push back at attempts at misrepresentation. To that 
end, the L&E movement should be more clearly defined, better 
understood, and more cohesive. That is the project to which we 
now turn. 

So what is law and economics today? We argue that contem-
porary L&E is best defined as an academic field that (1) has a 
commitment to using the social scientific method of inquiry to 
(2) study questions about the law and legal institutions (3) in a 
way that is typically informed by economic insights. As this defi-
nition implies, the contemporary L&E movement is a broad tent 
that cannot be defined based on commitments to a handful of an-
alytic approaches, normative commitments, or methodologies. In-
stead, L&E now includes scholars trained in different disciplines 
and who use different methodological approaches. But first and 
foremost, modern-day L&E is an empirical field whose core com-
mitment is to use the social scientific method of inquiry to under-
stand the law and legal system.16 

To be sure, the fact that the field is largely empirical does not 
mean that all those working in L&E use quantitative data. By 
empirical, we mean the term in the more general sense that L&E 
scholarship is concerned with establishing facts and testing theo-
ries that can be verified by observation and data. One can think 
of this as a commitment to neutral principles whose aim is to un-
derstand how law works or how it affects different people and 
communities.17 Nor does it mean that all those working in L&E 

 
 16 This entails a commitment to adaptability and to updating normative priors. One 
example from this Symposium is Professor Erik Hovenkamp’s description of the consumer 
welfare principle in antitrust. See Erik Hovenkamp, Economics or Populism? The Battle for 
the Future of Antitrust, 93 U. CHI. L. REV. 413, 416–417 (2026) (“[T]he [consumer welfare 
principle] makes no assumptions about how markets work or about the efficacy of antitrust 
interventions. Thus, it is not inherently committed to conservative antitrust ideology.”). 
 17 This means that L&E methods should, in principle, be useful to scholars across 
nearly every political and ideological camp. For an example of this, see Hajin Kim, Kevin 
Tobia & Kristen Underhill, Some Things Are Actually Nails: The Value of Randomized 
Experiments Across Legal Theories, 93 U. CHI. L. REV. 469, 478–84 (2026) (explaining how 
experimental methods have been useful to different types of legal scholars). It does not, in 
our view, mean that there is a single value or criterion by which L&E scholars assess legal 
rules or provides a framework for ordering society. Cf. Amy Kapczynski, Realism, Law 
and Economics, and LPE Now, 93 U. CHI. L. REV. 439, 458 (2026): 
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are interested in using various methods of causal inference. To 
the contrary, the field is increasingly characterized by methodo-
logical pluralism. Economic theory,18 experimental work,19 quali-
tative research,20 and mixed-methods approaches21 are all cur-
rently part of law and economics. The movement even includes 
people who do not use theoretical or quantitative methods but 
whose research is grounded by empirical facts and claims, as op-
posed to normative arguments from first principles.22 

Finally, it is important to note that many of the scholars that 
are part of the contemporary law and economics movement are 
interested in the very same questions that motivate LPE, such as 
how the law contributes to economic inequality, racial discrimi-
nation, or climate change. Often the differences between the 
scholars working in these two movements have more to do with 
their views on methods and evidence than they do on their views 
on what questions are socially important and worthy of academic 
inquiry. 

The remainder of this Essay is organized as follows. Part I 
sketches a brief history of the L&E movement. Part II provides 
our definition and description of the contemporary field of L&E. 
Part III compares modern L&E to the emerging LPE movement. 

 
What if the rent theorists on which realists like Hale relied, and the law and 
economics scholars we have critiqued, were simply wrong that there is a sin-
gular definition of value that can properly and fairly order our economy, or 
the whole of our society? Then, what we need is not “single-criterion optimi-
zation” but instead some kind of system by which many criteria could be used 
to order political economic life. 

 18 See generally Adam B. Badawi & Scott Baker, Appellate Lawmaking in a Judicial 
Hierarchy, 58 J.L. & ECON. 139 (2015); Murat C. Mungan & Jonathan Klick, Reducing 
False Guilty Pleas and Convictions Through Exoneration Compensation, 59 J.L. & ECON. 
173 (2016). 
 19 See generally Daniel Klerman & Holger Spamann, Law Matters—Less than We 
Thought, 40 J.L. ECON. & ORG. 108 (2024); Hajin Kim, Joshua C. Macey & Kristen Underhill, 
Does ESG Crowd Out Support for Government Regulation?, AM. L. & ECON. REV. (July 28, 
2025), https://perma.cc/JZZ9-NJKH. 
 20 See generally Robert C. Ellickson, A Hypothesis of Wealth-Maximizing Norms: Ev-
idence from the Whaling Industry, 5 J.L. ECON. & ORG. 83 (1989); Lisa Bernstein, Opting 
Out of the Legal System: Extralegal Contractual Relations in the Diamond Industry, 21 J. 
LEGAL STUD. 115 (1992). 
 21 See generally, e.g., KATERINA LINOS, THE DEMOCRATIC FOUNDATIONS OF POLICY 
DIFFUSION: HOW HEALTH, FAMILY, AND EMPLOYMENT LAWS SPREAD ACROSS 
COUNTRIES (2013). 
 22 See generally, e.g., Anthony Casey, The New Corporate Web: Tailored Entity Par-
titions and Creditors’ Selective Enforcement, 124 YALE L.J. 2680 (2015); Jonathan S. Masur 
& Eric A. Posner, Horizontal Collusion and Parallel Wage-Setting in Labor Markets, 90 U. 
CHI. L. REV. 545 (2023). 
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Finally, this Essay briefly concludes with thoughts on how L&E 
can improve as a field. 

I.  A BRIEF HISTORY OF LAW AND ECONOMICS 
L&E has a long history.23 One could trace it to utilitarian phi-

losophers like Adam Smith, Jeremy Bentham, and John Stuart 
Mill, who all explored how efficiency and rationality are relevant 
considerations in analyzing legal rules. Typically, though, L&E is 
associated with mid-twentieth-century American legal scholars 
who emphasized efficiency and rationality. 

For instance, the L&E movement is often associated with 
Ronald Coase, who developed a framework for understanding the 
role of transaction costs and property rights in resolving external-
ities.24 The early Chicago School scholars who built on Coase’s ap-
proach accepted basic assumptions about how legal rules should 
be analyzed.25 Notably, two specific assumptions underlie a sig-
nificant amount of early L&E scholarship: (1) that legal rules 
should pursue efficiency and (2) that legal actors act rationally 
and in their own self-interest. Perhaps most notably, then-Professor 
Richard Posner’s Economic Analysis of Law frames the law as an 
instrument for maximizing economic efficiency and wealth.26 This 
was also the period in which L&E sought to minimize government 
intervention, largely because influential scholars assumed that 
individuals rationally pursued their own interest and could there-
fore contract to protect themselves. 

But a persistent feature of L&E is its capacity to adapt and 
evolve: In many ways, L&E has grown by embracing and accept-
ing critiques that were levied against it. In fact, the emergence of 
alternative perspectives and new methods occurred as L&E schol-
ars accepted the limitations of prior approaches. That includes 

 
 23 See generally GEORGE L. PRIEST, THE RISE OF LAW AND ECONOMICS: AN 
INTELLECTUAL HISTORY (2020). 
 24 See generally Ronald H. Coase, The Problem of Social Cost, 3 J.L. & ECON 1 (1960). 
 25 Richard A. Posner, The Law and Economics Movement, 77 AM. ECON. REV., no. 2, 
May 1987, at 1, 5 [hereinafter Posner, The Law and Economics Movement]: 

The economic theory of the common law, defined broadly as law made by 
judges rather than by legislatures or constitutional conventions or other non-
judicial bodies, is that the common law is best understood not merely as a 
pricing mechanism but as a pricing mechanism designed to bring about an 
efficient allocation of resources, in the Kaldor-Hicks sense of efficiency. 

 26 See generally RICHARD A. POSNER, ECONOMIC ANALYSIS OF LAW (1973). 
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the turn to statistics in the 1980s,27 the behavioral law and eco-
nomics movement in the 1990s,28 and the embrace of qualitative 
and anthropological approaches today. 

L&E’s growth thus suggests a strange posture for an ideolog-
ical movement. Its core methodological innovations were origi-
nally framed as critiques of prior L&E approaches.29 For example, 
quantitative tools and behavioral approaches challenged the ra-
tional actor model, and scholars working in law and psychology 
are motivated at least in part by the view that the causal infer-
ence methods favored in modern microeconomics cannot answer 
many important legal questions. 

Yet all these approaches were ultimately embraced by L&E.30 
This evolution provides strong evidence that L&E’s core norma-
tive commitment is to understand how legal rules affect society 
and influence behavior: As new methods emerged that challenged 
its early assumptions, L&E scholars did not stick to their guns; 
instead, they embraced the critiques that levied against them so 
that the field could better and more accurately study legal rules. 

Another important feature of L&E is that it professionalized 
more quickly than other areas of legal study. While many early 
L&E scholars initially focused on private law subjects such as 
contracts, torts, and property, the field quickly expanded into  
areas like constitutional law, criminal law, environmental regu-
lation, antitrust law, and public choice theory. This period also 
coincided with L&E’s deepening ties to other parts of the acad-
emy. The PhD-ification of L&E, especially the flood of economists, 
is one example of this, but so too is the field’s embrace of empirical 
legal analysis and acceptance of peer-reviewed legal journals such 
as the American Law and Economics Review, the Journal of Legal 
Studies, the Journal of Law and Economics, and the Journal of 
Empirical Legal Studies. Arguably these developments reflected 
an early commitment to scholarly rigor and a commitment to test-
able empirically falsifiable hypotheses. 

In short, L&E has become methodologically and ideologically 
diverse. Modern L&E scholars study not only efficiency but also 
 
 27 See, e.g., William M. Landes & Richard A. Posner, Legal Change, Judicial Behav-
ior, and the Diversity Jurisdiction, 9 J. LEGAL STUD. 367, 372–86 (1980). 
 28 See generally, e.g., Christine Jolls, Cass R. Sunstein & Richard Thaler, A Behav-
ioral Approach to Law and Economics, 50 STAN. L. REV. 1471 (1998). 
 29 Id. at 1476, 1484–85 (challenging L&E’s reliance on the rational actor model and 
arguing that systematic cognitive biases, self-control problems, and social preferences re-
vealed by behavioral research challenge this model’s assumptions). 
 30 See supra notes 18–22 and accompanying text. 
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issues like inequality, discrimination, and social justice.31 But as 
the field has continued to expand and has rejected the normative, 
deregulatory principles that guided L&E in its early decades, it 
has become unwieldy and hard to define. 

II.  CONTEMPORARY LAW AND ECONOMICS 
So what is law and economics today? We now offer our  

account of how to understand the current L&E movement. We 
specifically offer a definition of contemporary L&E, describe some 
of the characteristics of modern L&E scholarship, and finally  
reflect on some of the comparative advantages of the field relative 
to other disciplines. 

A. Defining Law and Economics 
As noted above, L&E has evolved substantially from when it 

emerged as a field, and it currently takes up a broad array of 
questions while using a wide range of methodological approaches. 
The diversity of the field is such that a modern definition of the 
field has proven elusive. 

Our goal is to offer a definition of the field that captures the 
essence of the current scholarship produced by the movement.  
To be clear, we intend this definition to be descriptive and not 
normative. We also recognize that our definition may be provoca-
tive. While adopting this approach, we draw inspiration from 
Judge Posner, who argued that “[a]s with any nonreferential, 
nonconceptual term, the only possible criterion for a definition of 
law and economics is utility—not accuracy.”32 

With those caveats and clarifications in mind, we offer the 
following definition of L&E: 

Contemporary law and economics is an academic field that 
(1) has a commitment to using the social scientific method of 

 
 31 This is especially evident in Professors Jacob Goldin and Zachary Liscow’s contri-
bution to this Symposium. See generally Goldin & Liscow, supra note 5 (using a law and 
economics frame to consider when law should prioritize redistribution and when it should 
prioritize efficiency); see also infra notes 32–36. 
 32 Posner, The Law and Economics Movement, supra note 25, at 3–4. Posner went on 
to argue that “[t]he purpose of carving out a separate field and calling it law and economics 
(or better, because clearer, ‘economics of law’) is to identify the area of economic inquiry to 
which a substantial knowledge of law in both its doctrinal and institutional aspects is 
relevant.” Id. 
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inquiry to (2) study questions about the law and legal insti-
tutions (3) in a way that is typically informed by economic 
insights. 
To unpack that definition, we’ll describe each of the three el-

ements in turn. The first element is a commitment to the social 
scientific method of inquiry. Typically, the social scientific method 
is defined as a research approach that comprises several core fea-
tures.33 First, social scientific research evolves around empirical 
observation. Inquiries are based on observed phenomena, not 
speculation, intuition, or the selective use of examples to build an 
argument. At the same time, data may come from a wide range of 
sources. Social scientists rely on quantitative indicators that 
measure the world, but they also rely on surveys, interviews,  
ethnographic fieldwork, experiments, or archival research. By no 
means is social scientific inquiry based on quantitative indicators 
alone.34 

Second, observations about the world usually build on prior 
observations and theories. Social science research commonly be-
gins with a question about the world—such as the causes or  
effects of a particular phenomenon (for L&E, this typically would 
be law). The researcher then offers a tentative answer to this 
question in the form of one or more hypotheses. Hypotheses are 
typically derived from prior research, such that social scientific 
research is usually in dialogue with prior research on the same or 
similar questions. Social science researchers thus see themselves 
as engaged in a collective enterprise of knowledge production. 

Third, the analysis uses methods that are both standardized 
and replicable. Researchers use methods that have been scruti-
nized by their peers and that have been tried and tested in prior 
research. For example, researchers who explore the association 
between variables may use some form of regression analysis, but 
when doing so, they take into consideration what prior research-
ers have done in similar situations.35 To the extent they deviate 
 
 33 See Daniel Abebe, Adam Chilton & Tom Ginsburg, The Social Science Approach to  
International Law, 22 CHI. J. INT’L L. 1, 16–17 (2021) (explaining the elements of the social 
science approach with a specific emphasis on how it is used in scholarship on international law). 
 34 See, e.g., Katerina Linos & Melissa Carlson, Qualitative Methods for Law Review 
Writing, 84 U. CHI. L. REV. 213, 214–16 (2017). 
 35 See, e.g., Adam Chilton & Mila Versteeg, Do Constitutional Rights Make a Differ-
ence?, 60 AM. J. POL. SCI. 575, 576 (2016) (studying the impact of constitutional rights and 
relying on a prior identification strategy developed by Professor Yonatan Lupu to study 
the impact of treaties (citing Yonatan Lupu, The Informative Power of Treaty Commit-
ment: Using the Spatial Model to Address Selection Effects, 57 AM. J. POL. SCI. 912 (2013))). 
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from prior studies, they are transparent about their methodolog-
ical choices, and they explain why they did so. Researchers also 
document their choices so that peers can replicate their findings. 
This also usually means that they make both their data and a 
record of how they analyzed that data publicly available. 

Fourth, social science research not only builds on prior re-
search, but subjects itself to scrutiny by peers. Social science jour-
nals are typically peer reviewed, and peers scrutinize whether the 
conclusions that researchers draw from their analysis are indeed 
supported by the data and methods. Peers also push researchers 
to reflect on the limitations of their findings. And indeed, it is 
common for social science research to not only extensively defend 
the choices that were made in collecting or analyzing data, but 
also to reflect on the limitations of the study.36 To be clear, not all 
L&E scholarship is published in peer-reviewed journals. But peer 
review does play a bigger role in L&E than in most fields of legal 
scholarship. 

The second element of our definition is that this approach is 
used to study questions about the law, legal institutions, and how 
the law shapes and influences human behavior. Importantly, 
L&E scholars share the methodological commitments described 
above, but that does not mean that L&E research is synonymous 
with social science research. What is distinctive about the L&E 
community is that it applies these methods to legal questions and 
legal institutions. That is, the L&E movement is composed of  
legal scholars who commit to using the methods of the social sci-
ences to answer questions about the origins and consequences of 
law. L&E scholars take up questions such as: Do social rights in 
constitutions increase social spending?37 Does racial bias influence 
the decisions made by judges?38 How can government be reformed 

 
 36 For general accounts, see generally W. LAWRENCE NEUMAN, SOCIAL RESEARCH 
METHODS: QUALITATIVE AND QUANTITATIVE APPROACHES (7th ed. 2014). See also KARL 
POPPER, THE LOGIC OF SCIENTIFIC DISCOVERY 27–48 (1959) (discussing the limitations of 
empirical science methods); EARL R. BABBIE, THE PRACTICE OF SOCIAL RESEARCH 362–66 
(15th ed. 2020). 
 37 See Adam Chilton & Mila Versteeg, Rights Without Resources: The Impact of Con-
stitutional Social Rights on Social Spending, 60 J.L. & ECON. 713, 722 (2017). 
 38 See generally David Arnold, Will Dobbie & Crystal S. Yang, Racial Bias in Bail 
Decisions, 133 Q.J. ECON. 1885 (2018); M. Marit Rehavi & Sonja B. Starr, Racial Disparity 
in Federal Criminal Sentences, 122 J. POL. ECON. 1320 (2014). 
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to promote building and growth?39 Or how can discrimination in 
the health care system be reduced?40 

Finally, the third element of our definition is that these ap-
proaches are used in a way that is typically informed by economic 
insights. To be clear, L&E scholars draw on a range of different 
kinds of economic insights in their scholarship. This can include 
models of human behavior that incorporate the ideas of incen-
tives, trade-offs, and resource constraints into their analysis. This 
can also include tools like cost-benefit analysis, game theory, and 
formal modeling.41 And it can also include ideas about empirical 
analysis and causal inference that are best associated with the 
“credibility revolution” in economics.42 In this way, L&E scholar-
ship is similar to contemporary economics. 

But L&E differs from contemporary economics in that a wide 
range of scholarship falls within the purview of L&E. If what is 
shared is a commitment to the social scientific method of inquiry 
to study law and legal institutions, then the field is not merely 
composed of economists but also includes sociologists, criminolo-
gists, political scientists, anthropologists, and psychologists that 
use these methods to understand law. It also includes legal schol-
ars who do not have formal training in another discipline but who 
are nonetheless committed to the social scientific method of in-
quiry. Indeed, none of the authors of this Essay is an economist; 
yet we all consider ourselves L&E scholars. So defined, L&E is a 
broad and diverse tent. 

B. Characteristics of Law and Economics Scholarship 
With this basic understanding, we can make some further ob-

servations of the kind of research that is part of contemporary 
L&E. First, as should probably be clear at this point, L&E not 

 
 39 See generally Zachary Liscow, Getting Infrastructure Built: The Law and Econom-
ics of Permitting, 39 J. ECON. PERSPS. 151 (2025). 
 40 See generally Michael Frakes & Jonathan Gruber, The Effect of Provider Diversity 
on Racial Health Disparities: Evidence from the Military, REV. ECON. STUD. (Oct. 1, 2025), 
https://perma.cc/K4KG-44C5; Amitabh Chandra, Michael Frakes & Anup Malani, Chal-
lenges To Reducing Discrimination and Health Inequity Through Existing Civil Rights 
Laws, 36 HEALTH AFFS. 1041 (2017). 
 41 See supra notes 34–38 and accompanying text. 
 42 See, e.g., Joshua D. Angrist & Jörn-Steffen Pischke, The Credibility Revolution in 
Empirical Economics: How Better Research Design Is Taking the Con out of Econometrics, 
24 J. ECON. PERSPS. 3, 10, 12 (2010) (explaining how “empirical researchers in economics 
have increasingly looked to the ideal of a randomized experiment to justify causal inference”). 
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only comprises quantitative research but also qualitative re-
search. Ethnographic studies, archival research, interviews, and 
case studies are all techniques that are well established in the 
social sciences. Consider, for example, Professor Lisa Bernstein’s 
study of the New York diamond industry. Through interviews and 
ethnographic methods, she showed that merchants largely  
bypassed formal legal institutions, relying instead on private ar-
bitration and reputational sanctions to enforce contracts.43 Many 
researchers also combine qualitative and quantitative methods.44 

Second, social scientific research relating to law can have sev-
eral objectives. Most commonly, L&E researchers are interested 
in explanation, such as what explains the adoption of certain legal 
rules, or what the effects of their adoption are. But L&E research 
can also be engaged in description, that is, giving a sense of the 
lay of the land, without further explanation. For example, a study 
may describe racial disparities in sentencing without further ex-
plaining them. Indeed, some have argued that description is a 
somewhat undervalued aspect in some kinds of social scientific 
research and that we need to put more emphasis on descriptive 
studies.45 In some cases, L&E research can also be engaged in 
prediction, that is, to use observations about the world to make pre-
dictions about future legal rules and their impact. As an example, a 
line of research seeks to predict Supreme Court decision-making.46 

Third, theoretical research may also fall within the scope of 
L&E, so long as theory is derived from observations about the real 
world. Indeed, theory is crucial to social scientific methods, since 
social scientists rely on and use theory to derive hypotheses and 
to provide a framework for interpreting and refining their empir-
ical findings.47 But theory might also be built from empirical data. 
Researchers can also build or use theories in this vein without 
themselves being engaged in data collection. As long as the theory 
building rests on social scientific observations, and the theorists 
are willing to refine the theory based on new empirical insights, 
theoretical work also falls within the scope of L&E. 
 
 43 See generally Bernstein, supra note 20. 
 44 See, e.g., ADAM CHILTON & MILA VERSTEEG, HOW CONSTITUTIONAL RIGHTS 
MATTER 97–112 (2020). 
 45 John Gerring, Mere Description, 42 BRIT. J. POL. SCI. 721, 743 (2012). 
 46 See generally Andrew D. Martin, Kevin M. Quinn, Theodore W. Ruger & Pauline 
T. Kim, Competing Approaches to Predicting Supreme Court Decision Making, 2 PERSPS. 
ON POL. 761 (2004). 
 47 JOHN W. CRESWELL, RESEARCH DESIGN: QUALITATIVE, QUANTITATIVE, AND MIXED 
METHODS APPROACHES 49 (3d ed. 2009). 
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For the most part, in defining L&E as a methodological com-
mitment to social scientific inquiry, we have set up a broad tent. 
But some research may nonetheless fall outside of its scope. For 
example, purely normative work that searches for optimal legal 
rules based on abstract notions that law should maximize effi-
ciency or social welfare may not qualify as L&E unless it is 
grounded in empirical research. Perhaps ironically, this means 
that some of the scholarship that defined the rise of L&E in the 
1960s does not fall within our modern definition of the field.  
The same goes for the scholars who continue to carry this torch 
today. At the same time, we suspect that many who do so are also 
committed to the scientific method. It is also not our purpose to 
engage in precise line drawing or to exclude certain types of  
scholarship entirely; we make this observation merely for  
conceptual clarity. 

C. Comparative Advantages of Law and Economics 
Scholarship 
Although we have offered a very general definition of L&E—

i.e., it is best understood as a field committed to using social sci-
ence methods to study the law in a way typically informed by eco-
nomics—that does not mean that the field has not developed some 
comparative advantages relative to other social science disci-
plines. We specifically believe that L&E has six distinct compar-
ative advantages over economics, political science, and other re-
lated social sciences. 

First, L&E is a deeply interdisciplinary field. Scholars who 
publish L&E articles, attend L&E conferences, and edit L&E 
journals come from a wide range of academic backgrounds. At a 
time when economics has been criticized for being increasingly 
hierarchical and insular, it is notable that panels at the American 
Law and Economics Association can include three presentations 
on the same topic by scholars who were trained in three different 
academic disciplines. Although this feature of the field may have 
helped contribute to its lack of cohesion, it has also presented op-
portunities for academic arbitrage as scholars borrow the best 
methods, ideas, and theories from different disciplines. And be-
yond any benefits of this interdisciplinary approach for the  
production of knowledge, it can help to make the field more stim-
ulating for the people that participate in it. 

Second, L&E is a question-driven, not methods-driven, field. 
In many social sciences, since the “credibility revolution,” there 
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has been an important, and needed, increase in focus on method-
ological rigor.48 At times, however, the greater attention on re-
search design has pushed scholars to devote attention to projects 
where the conditions for strong causal inference are satisfied, 
even if it comes at the expense of focusing on questions of great 
importance. L&E is a field where scholars have, at the margin, 
tolerated stronger assumptions about causal inference in order to 
address important questions about the law. This is, in part, be-
cause many areas of law—like constitutional law or international 
law—establish rules of general applicability through a delibera-
tive process, which in turn means that the kinds of random shocks 
that selectively treat some populations but not others are fre-
quently not available for L&E scholars to study. 

Third, L&E has paid particular attention to generating new 
data and measurement of important concepts. A basic typology of 
empirical research projects is that they typically focus either on 
measurement or identification. Measurement refers to collecting 
new data to quantify quantities of interest (e.g., how tall is the 
average American), whereas identification refers to using empir-
ical methods to test the relationship between two or more varia-
bles (e.g., what is the relationship between childhood nutrition 
and height).49 Because, as noted above, many legal questions often 
arise in contexts in which strong identification is impossible, L&E 
scholars have put comparatively more weight on measurement.50 
This trend has also been driven by the fact that law produces a 
great deal of data (e.g., statutes, regulations, and cases) that are 
important but require expertise to code and quantify. 

Fourth, L&E scholarship pays particular attention to institu-
tional detail. In many corners of the social sciences, scholars’ pri-
mary academic training focuses on how to use research methods 
and not on the details of the substantive topics they are study-
ing.51 L&E, however, is a field that is still firmly grounded in the 
legal academy, which leads it to prioritize attentiveness to the 
specific details and nuances of the legal rules and institutions 
 
 48 See, e.g., Angrist & Pischke, supra note 42, at 4. 
 49 See ROZEMA & CHILTON, supra note 3, at 51 (explaining the term identification as 
it relates to the concept of causal inference). 
 50 For recent examples of such scholarship, see generally Frakes & Gruber, supra 
note 40; Daniel Wilf-Townsend, Assembly-Line Plaintiffs, 135 HARV. L. REV. 1704 (2022); 
Filippo Lancieri, Eric A. Posner & Luigi Zingales, The Political Economy of the Decline of 
Antitrust Enforcement in the United States, 85 ANTITRUST L.J. 441 (2023). 
 51 See, e.g., Ian Shapiro, Problems, Methods, and Theories in the Study of Politics, or 
What’s Wrong with Political Science and What to Do About It, 30 POL. THEORY 596, 597 (2002). 
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that it is studying. This also creates resources for other social sci-
entists insofar as L&E research can generate insights into the me-
chanics of complicated topics like energy regulation or bankruptcy. 

Fifth, L&E not only tolerates, but rewards, scholars that are 
generalists. The increased specialization of academic research 
has made it difficult for generalists to succeed in many fields. In 
L&E, however, the early pioneers of the movement—early L&E 
figures like Richard Posner, Richard Epstein, and Cass Sunstein—
wrote about a staggering breadth of topics. That trend has con-
tinued, with scholars like Eric Posner or Jonathan Masur writing 
on a seemingly endless number of subjects.52 

Sixth, at a time when the academy has been criticized for be-
ing too ideologically uniform,53 L&E is notable as a field that in-
cludes scholars from a diverse range of political views. Although 
we do not have data on the political views of L&E scholars specif-
ically, our personal experience is that it is a field that includes 
both conservative and liberal scholars, often working on the same 
questions, and that, at least in our experience, there are no ideo-
logical litmus tests used to formally or informally screen partici-
pation in conferences or professional organizations. 

III.  THE DIFFERENCE BETWEEN L&E AND LPE 
With that account of the contemporary L&E movement in 

mind, we now turn to explaining how L&E relates to the emerging 
field of LPE. 

A. Law and Political Economy 
The LPE Manifesto defines LPE as scholarship of “law and 

political economy” that is “rooted in a shared set of insights, con-
cerns, and commitments.”54 Key among the shared commitments 
is the notion “that the economy is always already political in both 
its origins and its consequences” and that “economic and political 
power are inextricably intertwined with racialized and gendered 

 
 52 See generally Masur & Posner, supra note 22; Jonathan S. Masur & Eric A. Posner, 
Against Feasibility Analysis, 77 U. CHI. L. REV. 657 (2010); Jonathan S. Masur & Eric A. 
Posner, Cost-Benefit Analysis and the Judicial Role, 85 U. CHI. L. REV. 935 (2018); Eric A. 
Posner, Do States Have a Moral Obligation to Obey International Law?, 55 STAN. L. REV. 
1901 (2003); Jonathan Masur, Patent Inflation, 121 YALE L.J. 470 (2011). 
 53 See, e.g., Adam Bonica, Adam Chilton, Kyle Rozema & Maya Sen, The Legal Acad-
emy’s Ideological Uniformity, 47 J. LEGAL STUD. 1, 5 (2018). 
 54 Britton-Purdy et al., supra note 14, at 1792. 
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inequity and subordination.”55 In essence, LPE is a critique of the 
legal discourse that seems to treat the economy as an apolitical 
space and the law and policies that let the markets thrive un-
touched, rather than subject them to “political judgement.”56 It 
calls for awareness of, and critical inquiry into how “law creates, 
reproduces, and protects political-economic power, for whom, and 
with what results.”57 

So defined, LPE offers a critical lens to view the world. With 
it, one can explore how the political sphere is shaped by the econ-
omy (and vice versa) and the role that the law plays in linking the 
two. For example, the LPE lens highlights how campaign finance 
law structures American politics; how constitutional rights are 
assigned to corporations; or how antitrust law allows for the con-
centration of wealth in the hands of a select few.58 What is more, 
to the extent that the economic sphere controls the political 
sphere (rather than the other way around), the LPE scholar is 
committed to calling these out as injustices. As a critical method, 
it differs from other critical methods like critical race theory or 
feminism in its specific emphasis on the economic (rather than 
racial or gender) inequality created by law. Even so, it falls within 
the same methodological tradition of critical race theory, femi-
nism, or (to a lesser extent) legal realism. 

B. L&E Compared to LPE 
Given that the defining feature of today’s L&E movement is 

a methodological commitment to social scientific inquiry to an-
swer questions about the law, it follows that the main difference 
between L&E and LPE is methodological in nature, not substan-
tive. This observation has several implications. 

First, whether research takes up questions of law and “polit-
ical economy” or associated questions of how the law relates to 
economic inequality is not what differentiates the two fields. L&E 
scholars have long explored the relationship between law and 

 
 55 Id. 
 56 Id. at 1793 (“‘[T]he economy’ has become a kind of unquestioned foundation or 
backdrop of law, policy, and politics in modern intellectual and mainstream political dis-
course. Whatever it touches has been treated as susceptible to technical management but 
not to political judgment.”). 
 57 Id. at 1820 (emphasis in original). 
 58 See, e.g., id. at 1801–02, 1811; Sanjukta Paul, Antitrust as Allocator of Coordina-
tion Rights, 67 UCLA L. REV. 378, 382–83 (2020). 
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economic inequality and will likely continue to do so for the fore-
seeable future.59 In fact, much of modern-day L&E scholarship 
has been concerned with the same normative questions that mo-
tivate the LPE movement.60 

Second, social scientific research on the impact of law on eco-
nomic inequality may often be best defined as L&E, not LPE, 
scholarship. Of course, the line between critical inquiry and social 
scientific research is not always sharp. Any critical inquiry rests 
to some extent on empirical observations about the world. But 
when academics know in advance what to look for, they are de-
ploying critical methods, not pursuing social scientific inquiry. By 
contrast, when academics use social scientific methods to study 
law’s impact on economic inequality, they are often operating 
squarely in the realm of modern-day L&E. 

To be sure, critical and social scientific methods can be com-
plementary, and important synergies can exist. To start, critical 
observations about the world can spur new social scientific inquir-
ies.61 This reflects, once again, the relationship between theoreti-
cal and empirical work. Indeed, we imagine that the rise of LPE 
can spur even more L&E scholarship that explores the relation-
ship between law and economic inequality (and related ques-
tions). Moreover, some findings from social scientific research 
may further critical inquiry. That is, at least some of the findings 
from L&E research will align with the priors of the LPE move-
ment and might therefore bolster LPE claims. On the other hand, 
some L&E research findings will not align with these priors, and 
therefore will likely be seen as irrelevant to the LPE project. But 
L&E scholarship undoubtedly has the potential to dovetail well 
with LPE. Characterizing it as the enemy of LPE, then, seems 
unwise. 

 
 59 See, e.g., Tom Coleman & David A. Weisbach, How Much Does the U.S. Fiscal Sys-
tem Redistribute?, BECKER FRIEDMAN INST. FOR ECON. (Jan. 8, 2025), 
https://perma.cc/QKJ5-BRWX (studying whether the tax and transfer system has become 
less progressive and less redistributive over the last fifty years). 
 60 Compare Britton-Purdy et al., supra note 14, at 1820 (discussing how LPE asks 
how law interacts with political-economic power), and Paul, supra note 58, at 425–29 (dis-
cussing how antitrust law leads to concentrated control), with Goldin & Liscow, supra 
note 5, at 396–99 (assessing when a redistributive tax system is optimal accounting for 
efficiency and societal goals), and Liscow, supra note 39, at 169–72, 175–76 (discussing 
permitting for infrastructure projects as a way to improve the environment). 
 61 See, e.g., Arnold et al., supra note 38, at 1929. 
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C. The Differences Between L&E and LPE in Action 
To explore the differences between L&E and LPE, we now 

turn back to the LPE Manifesto and reexamine it with this 
methodological difference in mind. Notably, many LPE and L&E 
scholars would agree that economic inequality, racial inequality, 
and climate change are some of the most critical issues of our 
time.62 But to an L&E scholar, the LPE Manifesto includes many 
specific hypotheses about the sources of those problems and their 
potential solutions for which there may or may not be empirical 
evidence. 

Several examples may help to illustrate this insight. Take the 
claim that neoliberal policies, broadly defined, are responsible for 
income inequality returning to “the levels of the Gilded Age” and 
that legal discourse has enabled and thus contributed to the  
neoliberal agenda.63 The causal chain here is something like: 
(1) legal scholarship and discourse contributes to neoliberal poli-
cies, (2) neoliberal policies, in turn, cause economic inequality, 
which (3) means that legal scholarship is partially to blame for 
economic inequality returning to the level of the Gilded Age. 

To an L&E scholar, substantial evidence is needed to support 
each step in this causal chain. To be clear, some of that evidence 
does in fact exist. Let us start with the relationship between ne-
oliberal policies and economic inequality. While there are empir-
ical studies linking neoliberal policies to growing income inequal-
ity in “Western” countries like the United States, they also link 
them to a sharp decline in global inequality, that is, a shrinking 
gap between rich and poor nations (a phenomenon known as the 
“elephant curve”).64 Thus, while neoliberal policies may have hurt 
the middle class in the United States, they have tremendously 
benefited the poor in developing countries. 

But even if we assume that neoliberal policies cause economic 
inequality within the United States, we are not aware of any re-
search that draws a direct causal link between the legal academy 
and the rise of neoliberal policies (and thus economic inequality). 
For an L&E scholar, then, this assertion looks like a hypothesis 
 
 62 See, e.g., id.; Liscow, supra note 39, at 152. 
 63 Britton-Purdy et al., supra note 14, at 1786, 1789 (“Indeed, legal discourse has 
helped consolidate these problems by serving as a powerful authorizing terrain for a set of 
‘neoliberal’ political projects that have fueled these same crises.”). 
 64 See, e.g., BRANKO MILANOVIC, GLOBAL INEQUALITY: A NEW APPROACH FOR THE 
AGE OF GLOBALIZATION 22–23 (2016); David Dollar & Aart Kraay, Growth Is Good for the 
Poor, 7 J. ECON. GROWTH 195, 218–19 (2002). 
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in need of further testing. Without further supporting evidence, 
an L&E scholar would be reluctant to blame an entire generation 
of legal scholars for the inequality in the United States today. 

As another example, consider the LPE Manifesto’s claim that 
the United States’ lack of positive obligations on the state to pro-
vide social welfare, commonly known as social rights, is one spe-
cific cause of economic inequality.65 However, there is a substan-
tial body of empirical literature that evaluates the impact of social 
rights; yet this research provides little evidence to support the 
LPE claim. 

While social rights are notably absent from the U.S. federal 
Constitution, they are found in both foreign constitutions and 
U.S. state constitutions, which has allowed researchers to explore 
their effects. Indeed, two of us have spent considerable time  
assessing the impact of the constitutional right to education and 
healthcare in foreign constitutions, using both quantitative and 
qualitative methods.66 One of the most striking findings from our 
research (and related research by others) is that social rights are 
not associated with increased government spending on education 
or healthcare.67 While social spending by the state is admittedly 
only one possible outcome of social rights, it is hard to imagine 
substantially better outcomes when spending stays the same. 
What is more, there is evidence that social rights can sometimes 
have regressive effects when (1) overall spending levels stay the 
same and (2) the availability of judicial recourse benefits those 

 
 65 Britton-Purdy et al., supra note 14, at 1808: 

First, despite efforts to constitutionalize welfare rights in the late 1960s and 
early 1970s, the Court held that public-benefits legislation was discretionary 
and refused scrutiny for poverty as a class, arguing that it was not susceptible 
to such sharply delineated formal inquiry. When individuals argued that their 
ability to exercise their constitutional rights was pertinent to the constitu-
tional obligations of the state . . . the Court demurred. 

For a more ambivalent LPE perspective on social rights, see generally Amy Kapczynski, 
The Right to Medicines in an Age of Neoliberalism, 10 HUMAN. 79 (2019) (arguing that 
social rights can both expand entitlements and support redistributive claims, yet also risk 
reinforcing neoliberal inequities when enforced in narrow, individualized ways). 
 66 See generally CHILTON & VERSTEEG, supra note 44. 
 67 Chilton & Versteeg, supra note 37, at 715–16; see also Avi Ben-Bassat & Momi 
Dahan, Social Rights in the Constitution and in Practice, 36 J. COMP. ECON. 103, tbls.8 & 9 
(2008) (finding that the right to social security correlates with higher transfer payments 
in a cross section of sixty-four countries, while the right to education is negatively corre-
lated with education spending); Christian Bjørnskov & Jacob Mchangama, Do Social 
Rights Affect Social Outcomes?, 63 AM. J. POL. SCI. 452, 462 (2019) (finding no relationship 
between social rights and social spending). 
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wealthy enough to litigate but not the poorest of the poor.68 In 
those cases, funding can get redirected to middle-class litigants 
at the expense of the poor. 

That said, studies of social rights in U.S. state constitutions 
provide a more optimistic picture. Some empirical research sug-
gests that school finance litigation in U.S. states does improve 
outcomes in a meaningful way. One study finds that the resulting 
court-mandated school finance reform reduced within-state edu-
cational inequality by 19–34%, mostly because of increased 
spending in poorer districts.69 Subsequent studies have linked the 
equalization of spending to higher SAT scores among students 
from lower socioeconomic backgrounds.70 Though notably, not all 
these cases are based on social rights provisions in state constitu-
tions; some are based on the state’s equality clause, suggesting 
that social rights provisions may not be necessary to achieve those 
results.71 Ultimately, the most important question is if education 
rights at the federal level would work more like those in state 
constitutions or those found in foreign constitutions. This, in turn, 
would hinge on the kind of remedies created through litigation. 
There is more to say here, but what is striking is that the LPE 
project appears to suggest that the lack of social rights in itself 
indicates a lack of commitment to fighting economic inequality 
and must therefore be called out, regardless of whether social 
rights actually do anything to promote equality.72 

 
 68 CHILTON & VERSTEEG, supra note 44, at 192–206 (describing how the right to 
healthcare in Colombia became regressive in implementation); see also David Landau, The 
Reality of Social Rights Enforcement, 53 HARV. INT’L L.J. 190, 230–32 (2012) (reporting a 
case study from Brazil showing the same thing). 
 69 Sheila E. Murray, William N. Evans & Robert M. Schwab, Education-Finance Re-
form and the Distribution of Education Resources, 88 AM. ECON. REV. 789, 804 (1998). 
Others have subsequently confirmed these findings. See, e.g., Raquel Fernández & Richard 
Rogerson, Public Education and Income Distribution: A Dynamic Quantitative Evaluation of 
Education-Finance Reform, 88 AM. ECON. REV. 813, 824–28 (1998); Julien Lafortune, Jesse 
Rothstein & Diane Whitmore Schanzenbach, School Finance Reform and the Distribution 
of Student Achievement, 10 AM. ECON. J.: APPLIED ECON. 1, 14–15 (2018); David P. Sims, 
Lifting All Boats? Finance Litigation, Education Resources, and Student Needs in the Post-
Rose Era, 6 EDUC. FIN. & POL’Y 455, 473 (2011). 
 70 David Card & A. Abigail Payne, School Finance Reform, The Distribution of School 
Spending, and the Distribution of Student Test Scores, 83 J. PUB. ECON. 49, 74–79 (2002). 
 71 Mila Versteeg, Can Rights Combat Economic Inequality?, 133 HARV. L. REV. 2017, 
2058 (2020) (reviewing SAMUEL MOYN, NOT ENOUGH: HUMAN RIGHTS IN AN UNEQUAL 
WORLD (2018)) (noting that some parents “sought equal funding per student under state 
constitutional equal protection clauses”). 
 72 Adam Chilton, Cristián Eyzaguirre & Mila Versteeg, Social Rights Scapegoating, 
13 GLOB. CONST. 220, 224 (2024) (“In general, empirical research suggests that there is 
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As another example, consider LPE’s criticism that the U.S. 
Constitution protects only formal equality and therefore is not 
committed to true equality. Many foreign constitutions opt for 
more substantive visions of equality, which in turn means that 
they (1) concern themselves with facially neutral policies that 
have a disparate impact and (2) permit, or even mandate, positive 
discrimination, or “affirmative action.”73 

Perhaps one of the most high-profile ways in which such sub-
stantive equality gets effectuated in practice is through gender 
quotas for parliament. No fewer than 130 countries have some 
form of gender quotas when it comes to representation of the high-
est levels of government.74 Perhaps predictably, this has given 
rise to a substantial body of empirical literature that evaluates 
the effect of these quotas. The findings from this literature are 
decidedly mixed. On the plus side, gender quotas do appear to 
translate into more female representation in parliament (though 
even this is not a given, as there are many workarounds that pol-
iticians employ, and sometimes, a 50% quota leads to fewer than 
50% women in parliament).75 What is more, some studies have 
also found that more women in parliament appears to change the 
substance of parliamentary debate, with parliaments spending 
more time debating women’s rights and issues.76 But crucially, 
many studies find that while parliament spends more time debat-
ing women’s issues, outcomes are the same in that there are no 
changes in the types of laws that are actually being passed by 
parliament.77 And some studies document negative side effects to 
gender quotas. One study finds that women’s representation on 
village councils in India decreases the inheritance for daughters, 

 
typically not a positive correlation between countries constitutionalizing a right and those 
countries actually respecting it.”). 
 73 SANDRA FREDMAN, DISCRIMINATION LAW, 411–13 (3d ed. 2022). See generally MILA 
VERSTEEG, TOM GINSBURG & DAVID LANDAU, COMPARATIVE CONSTITUTIONAL LAW AND 
POLITICS (2025). 
 74 For a review of the literature, see generally Amanda Clayton, How Do Gender 
Electoral Quotas Affect Policy?, 24 ANN. REV. POL. SCI. 235 (2021). 
 75 Amanda Clayton & Pär Zetterberg, Quota Shocks: Electoral Gender Quotas and 
Government Spending Priorities Worldwide, 80 J. POL. 916, 916 (2018). 
 76 Clayton, supra note 74, at 241 (describing a body of research that “collectively 
demonstrates that women legislators participate more actively and more emotively in de-
bates on women’s rights and other gendered issue areas (most notably on public health) 
than do men”). 
 77 See id. at 240–43, 246–47. 
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mostly through a backlash effect.78 Another study finds that in-
creased gender representation in the Congress of Argentina made 
approval of gender-related legislation less likely and even more 
so when women sponsored the bill.79 Several other studies reach 
similar conclusions. We cannot fully do justice to the findings 
from this literature here, but the main takeaway for our purposes 
is that for an L&E scholar, such evidence should guide how to 
think about the efficacy of constitutional commitments that en-
shrine substantive visions of equality. 

We suspect that some will object to our basic characterization 
of the differences between L&E and LPE by noting that research 
is never neutral and that purporting to adhere to social scientific 
methods does not make it any more so. Critical scholars have long 
observed that the choice to study some questions and not others—
or the choice to deploy some methods and not others—reflects un-
derlying normative commitments.80 Some critics even caution 
against taking up certain questions entirely, as any findings may 
change the world in a normatively undesirable direction and 
therefore better remain unanswered.81 

We disagree with these characterizations of the research en-
terprise. Even though all social scientific research involves 
choices, a commitment to the social scientific method means that 
one ought to be as transparent as possible about these choices and 
willing to both state them and defend them to one’s peers. Per-
haps more fundamentally, if we want to learn about the origins 
and consequences of legal rules, we need to study them from all 
angles and be open to the possibility that even plausible hypoth-
eses may not be supported by data. It is only then that we can 
begin to understand the impact of law on important outcomes like 
 
 78 Rachel Brulé, Reform, Representation, and Resistance: The Politics of Property 
Rights’ Enforcement, 82 J. POL. 1390, 1392, 1403 (2020). 
 79 Mala Htun, Marina Lacalle & Juan Pablo Micozzi, Does Women’s Presence 
Change Legislative Behavior? Evidence from Argentina, 1983–2007, 5 J. POL. LATIN AM. 
95, 112–15 (2013). 
 80 David M. Trubek, Where the Action Is: Critical Legal Studies and Empiricism, 36 
STAN. L. REV. 575, 578–79 (1984). 
 81 Madhav Khosla, Is a Science of Comparative Constitutionalism Possible?, 135 
HARV. L. REV. 2110, 2140 (2022) (reviewing CHILTON & VERSTEEG, supra note 44): 

One of the key features of the social sciences is that, in studying meaning, we 
also generate meaning for our own lives. The projects we pursue, the surveys we 
undertake, and the data we decipher are themselves sources of meaning. And, 
in becoming sources of meaning, they become guides to our conduct. Thus, when 
we conclude that torture prohibitions do not impact the practice of torture, that 
conclusion shapes our understanding of the value of such prohibitions. 
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economic inequality. From this perspective, it is just as important 
to know that social rights can have regressive effects as it is to 
know that neoliberal policies have caused an increase in income 
inequality in the United States. It is only when considering all 
this knowledge that we can go about fixing economic inequality. 

CONCLUSION 
Although we have argued that law and economics could ben-

efit from being a better defined field, it does not mean that we 
believe that L&E does not have a bright future. We thus conclude 
by offering a few thoughts about what a roadmap for L&E’s re-
newed relevance would look like. 

To start, the L&E movement was at its strongest when it in-
cluded legal scholars regularly debating each other on ideas that 
are core to the legal system and legal profession. Over time, as 
L&E scholars have focused on questions primarily studied in 
other disciplines, the relatively small movement has become dis-
persed. The scholars who consider themselves part of the L&E 
movement should thus find ways to engage directly with each 
other more and find topics of shared interest that can generate 
considerable study and debate. 

Additionally, what is distinctive about L&E, as opposed to  
either economics or social science more generally, is that it is an 
area of inquiry where “substantial knowledge of law in both its 
doctrinal and institutional aspects is relevant.”82 Although all 
L&E scholarship, by definition, focuses on the law in some way, 
the movement could benefit from increasing the study of topics 
that are of particular interest to legal development and the legal 
profession. This could include placing greater emphasis on under-
standing the development and effects of the choice of legal doc-
trines and rules, and it could also include studying the regulation 
and operation of the legal profession specifically.83 

Finally, the L&E movement also achieved much of its influ-
ence by being early to embrace new methods and bring them into 
legal scholarship. Importantly, the artificial intelligence revolu-
tion and machine learning are beginning to transform research in 
a variety of fields, and it will also likely soon transform the prac-

 
 82 Posner, The Law and Economics Movement, supra note 25, at 4. 
 83 See generally Kyle Rozema, Professional Discipline and the Labor Market:  
Evidence from Lawyers, 67 J.L & ECON. 371 (2024). 
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tice of law. Some L&E scholars have already embraced the incor-
poration of artificial intelligence into their scholarship,84 which  
is a trend that we think should continue and that the L&E  
movement should try to incorporate artificial intelligence re-
search as part of the broader L&E umbrella instead of being a 
separate movement. 

 
 84 See generally Neel Guha et al., LegalBench: A Collaboratively Built Benchmark for 
Measuring Legal Reasoning in Large Language Models, 36 ADVANCES IN NEURAL INFO. 
PROCESSING SYS., Aug. 23, 2023. 


