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Economics or Populism? The Battle for the 
Future of Antitrust 
Erik Hovenkamp† 

Mainstream antitrust policy is grounded in economics and views the protection 
of competition as antitrust’s singular goal. But the populist “antimonopoly move-
ment” believes that antitrust should focus less on economic issues and more on the 
political influence of large firms. While the courts have long embraced the economic 
approach to antitrust, antimonopolists have recently gained some support in poli-
tics. This battle of ideas is therefore poised to determine the future of antitrust. 

Antitrust law currently suffers from a number of problems, but the antimonop-
oly movement does not offer serious solutions. On the contrary, by deemphasizing 
tangible economic harms in favor of abstract political concerns, it would cause im-
mense economic damage—higher prices, reduced innovation and growth, and fewer 
jobs. Antitrust populism is grounded in the moralistic belief that large companies 
are inherently detrimental to society, overlooking the fact that most big firms at-
tained their success by providing significant economic benefits to the public, such as 
better products or lower prices. Rather than punishing bigness for its own sake, an-
titrust should focus on proscribing anticompetitive behavior and ensuring that all 
firms can compete on a level playing field. 

As for the populist movement’s political objectives, they are too vague and too 
remote to provide any guidance on real-world competition issues. And they rest on 
an empirically unsupported link between firm size and political influence. Laws that 
directly regulate political activity (e.g., campaign finance laws) are far better suited 
to address these concerns. Reducing market concentration is also unlikely to curb 
firms’ political influence. Firms have a constitutional right to collectivize their polit-
ical advocacy, which enables even small firms to aggregate political power through 
trade organizations. 
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INTRODUCTION 
Mainstream antitrust policy is grounded in economics and 

views the protection of competition as the singular goal of antitrust. 
This perspective has long been embraced by the courts. But a 
growing populist faction views antitrust as serving broader polit-
ical goals. This “antimonopoly” (or “neo-Brandeisian”) movement 
contends that monopoly is not merely an economic concern—it 
also creates political power, enabling large firms to have an out-
sized influence on our government and politics.1 Proponents of 
this view believe that antitrust should focus less on economic con-
cerns and more on protecting our democracy from the accumula-
tion of political power by large firms.2 

 
 1 See, e.g., Zephyr Teachout & Lina Khan, Market Structure and Political Law: A 
Taxonomy of Power, 9 DUKE J. CONST. L. & PUB. POL’Y 37, 37 (2014) (“Ever-increasing 
corporate size and concentration undercut democratic self-governance by disproportion-
ately influencing governmental actors.”). 
 2 See, e.g., id. (“Because market structure is political, legal rules—like those found 
in antitrust . . . —can shape economic power and potentially divest it when it threatens to 
undermine the political system.”). 
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Antimonopolists regard large companies and concentrated 
markets as inherently problematic.3 This contrasts with main-
stream antitrust policy, which views anticompetitive behavior, 
and not simply “bigness,” as the key problem to address.4 This 
focus on behavior often requires detailed economic analysis to de-
termine how a practice affects competition. But antimonopolists 
view this as unhelpful and unnecessary. They believe that we 
should simply break up large firms5 or adopt bright-line rules that 
bar them from engaging in a wide range of practices without re-
gard to their specific economic consequences.6 

The antimonopoly movement is at least partly responsible for 
antitrust’s recent ascent within the public consciousness. Its hos-
tility to Big Tech resonates with many Americans who are wary 
of the rising ubiquity of tech giants in our daily lives and public 
discourse. The movement’s populist appeal has led numerous pro-
gressive lawmakers to incorporate its ideas into their own political 
platforms.7 And former President Joe Biden appointed several an-
titrust populists to key antitrust positions in his administration.8 

Although I am a strong proponent of the economic approach 
to antitrust, I am sympathetic to the antimonopolists’ view that 
antitrust is currently hindered by a number of problems that tend 
to undermine enforcement. One valuable contribution of the an-
timonopoly movement has been to put some of these important 
issues before the public eye. 

But as a school of antitrust policy, the antimonopoly move-
ment is simplistic, impulsive, and reckless. By deemphasizing 
tangible economic harms in favor of abstract political concerns, it 
would inflict immense economic damage on the public—higher 
prices, worse products, and less innovation. Further, the 
 
 3 See, e.g., TIM WU, THE CURSE OF BIGNESS 29–30 (2018); see also ZEPHYR 
TEACHOUT, BREAK ’EM UP 216–17 (2020) [hereinafter TEACHOUT, BREAK ’EM UP] (advo-
cating statutory limits on the size of companies). 
 4 See, e.g., Verizon Commc’ns, Inc. v. Law Offs. of Curtis V. Trinko, 540 U.S. 398, 
407 (2004) (“[T]he possession of monopoly power will not be found unlawful unless it is 
accompanied by an element of anticompetitive conduct.” (emphasis in original)). 
 5 See, e.g., TEACHOUT, BREAK ’EM UP, supra note 3, at 213, 216. 
 6 See, e.g., Zephyr Teachout, Democracy and Law in the New American Antitrust, 11 
J. ANTITRUST ENF’T 278, 278 (2023) [hereinafter Teachout, Democracy and Law] (advocat-
ing “administrable, publicly legible rules, with less discretion for judges, and a limited role 
for case-specific economic analysis”). 
 7 See, e.g., Sheelah Kolhatkar, How Elizabeth Warren Came Up with a Plan to Break 
Up Big Tech, THE NEW YORKER (Aug. 20, 2019), https://perma.cc/ENC7-AGWR. 
 8 Biden Administration Steps Up Antitrust Enforcement, AM. BAR ASS’N (2021), 
https://www.americanbar.org/news/abanews/aba-news-archives/2021/11/antitrust 
-enforcement/. 
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movement’s hazy political objectives add far more heat than light. 
They are too vague and too remote to be applied to real-world 
antitrust issues, and they rest upon several empirically unsup-
ported assumptions. For these reasons and more, the antimonopoly 
movement does not offer a serious alternative to the mainstream 
antitrust program. The better path to reform is to modernize and 
improve the prevailing economic approach to antitrust. 

Antitrust is concerned with practices that restrain competi-
tive activity. If all such restraints were plainly harmful, antitrust 
would be easy. However, many restraints result in more trade, 
not less. And determining whether a given restraint is anticom-
petitive turns out to be surprisingly hard in many cases.9 As a 
result, courts spent decades applying formalistic and often non-
sensical rules as they struggled to develop a coherent antitrust 
philosophy. 

The economic approach to antitrust, which started to develop in 
the second half of the twentieth century, offered a logical intellectual 
framework for making sense of antitrust.10 Although hampered by 
some antiquated economic ideas,11 this nevertheless represented 
a crucial step toward building a more logical antitrust system. 

An important part of the economic approach to antitrust is 
the consumer welfare principle (CWP).12 The CWP says that, to 
determine whether a restraint is anticompetitive, we should ask 
whether it leaves consumers worse off. This helps to ground lia-
bility in concrete economic harms rather than in formalistic legal 
rules. 

The CWP is the bogeyman of populist antitrust scholarship, 
which portrays it as the source of most of the conservative eco-
nomic ideas that have influenced antitrust law over the last fifty 
years.13 But very little of what antimonopolists say about the 
CWP is true. In fact, the CWP makes no assumptions about how 
 
 9 See infra Part I.A. 
 10 See infra Part I.B. 
 11 The early days of the economic approach were dominated by the Chicago School 
of antitrust, which predates the modern economic literature on oligopoly and tends to 
make many simplistic economic assumptions. See Herbert Hovenkamp & Fiona Scott 
Morton, Framing the Chicago School of Antitrust Analysis, 168 U. PA. L. REV. 1843, 
1850, 1854–61 (2020). 
 12 It is often called the consumer welfare “standard,” see, e.g., Tom Campbell, The 
Economics Case for the Consumer Welfare Standard in Antitrust, 38 ANTITRUST 34, 34 
(2024), although that label is somewhat misleading. It is more of a general guiding princi-
ple than a formal legal standard. 
 13 See, e.g., Lina M. Khan, The Ideological Roots of America’s Market Power Problem, 
127 YALE L.J.F. 960, 971–72 (2018) [hereinafter Khan, Ideological Roots]. 



2026] Economics or Populism? 417 

 

markets work or about the efficacy of antitrust interventions. 
Thus, it is not inherently committed to conservative antitrust ide-
ology.14 Ideology leaks into antitrust not from the CWP itself but 
from the people applying it. 

Setting the record straight on this and other misconceptions 
clarifies that the CWP is in fact a very reasonable criterion for 
guiding antitrust decisions.15 Indeed, one of the best reasons to 
favor the mainstream approach to antitrust is that it has both a 
helpful guiding principle (the CWP) and a rigorous methodology 
for applying it (economic analysis). The antimonopoly movement 
possesses neither. 

In many markets, scale (and hence firm size) is a major factor 
in reducing prices or raising quality.16 More generally, most big 
firms are big precisely because they have offered significant eco-
nomic value to the public. Thus, by treating big firms as inher-
ently harmful, antitrust populism would deprive the public of 
many economic benefits and would discourage innovation and 
economic growth.17 Of course, this does not mean we should let 
big firms do whatever they want. If they engage in anticompeti-
tive behavior, they should face swift penalties. The point is that 
size alone is not an appropriate basis for antitrust intervention. 

The antimonopoly movement’s political objectives do nothing 
to make up for its high economic costs. For one thing, the move-
ment’s key premises are not supported empirically.18 For example, 
available evidence does not support populists’ assumption that 
market concentration is a major driver of private political influence. 

More importantly, antimonopolists do not offer any credible 
solutions to the political concerns they identify. Antitrust deals 
with commercial practices that are very far removed from the 
channels of political influence, such as lobbying or campaign con-
tributions. This disconnect makes it impossible for antitrust to 
offer any kind of measured or targeted response to concerns about 
firms’ political influence. Additionally, reducing market 

 
 14 The confusion arises because the CWP gained prominence around the same time 
as some influential conservative economic ideas. But they are entirely independent of one 
another. See infra Part I.C. 
 15 See infra Part I. 
 16 For example, this is true in markets subject to large scale economies or strong 
network effects. See N. GREGORY MANKIW, PRINCIPLES OF MICROECONOMICS 272–73, 302 
(7th ed., 2015); see also John McGee & Tanya A. Sammut Bonnici, Network Industries in 
the New Economy, 14 EUR. BUS. J. 116, 124 (2002). 
 17 See infra Part II.A. 
 18 See infra Part III.A. 
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concentration would do little to limit firms’ political influence. 
The courts recognize a constitutional right for firms to collectivize 
their lobbying and other political advocacy. Thus, making firms 
smaller does not prevent the aggregation of political power be-
cause firms can (and often do) form large trade organizations to 
do just that.19 

Rather than providing helpful guidance, antimonopolists’ po-
litical rhetoric consists mainly of unquantifiable vibes.20 But it 
nevertheless plays an important role in the populist platform: By 
replacing objective economic analysis with woolly political hand-
waving, antimonopolists avoid having to provide concrete justifi-
cations for their proposed reforms. Any policies can be defended 
through vague allusions to corporate power or threats to democ-
racy, without having to investigate the details or data. The result 
is a movement that produces many attractive sound bites but no 
real solutions. 

This does not mean that we should not worry about the outsized 
political influence of the wealthiest people and businesses—we 
should. But antitrust is plainly ill-suited to address that problem. 
The better approach is to rely on laws that regulate political ac-
tivity directly, such as campaign finance law.21 While those regu-
lations face constitutional obstacles, antitrust reforms aimed at 
curbing firms’ political influence would be vulnerable to the same 
legal challenges.22 

I.  THE LOGIC OF THE ECONOMIC APPROACH TO ANTITRUST 
This Part outlines the advantages of the economic approach 

to antitrust and clears up some misconceptions about it. 

A. The Elusive Concept of Anticompetitive Harm 
Since the beginning of antitrust law, courts have recognized 

that some restraints stimulate trade rather than suppress it.23 An 
important early development was the Supreme Court’s determi-
nation that the Sherman Act24 does not condemn all restraints 
but only unreasonable ones.25 Thus, antitrust should ban 
 
 19 See infra Part III.E. 
 20 See infra Part III.B. 
 21 See infra Part III.C. 
 22 See infra Part III.D. 
 23 See, e.g., United States v. Addyston Pipe & Steel Co., 85 F. 271, 280–81 (6th Cir. 1898). 
 24 Pub. L. No. 51-647, 26 Stat. 209 (1890) (codified as amended at 15 U.S.C. §§ 1–7). 
 25 Standard Oil Co. of N.J. v. United States, 221 U.S. 1, 60 (1911). 



2026] Economics or Populism? 419 

 

restraints that undermine competition but not those that enhance 
it. While this idea is intuitively sensible, it is not obvious how to 
apply it to messy real-world cases. What questions should we ask 
about a restraint to determine whether it is anticompetitive? 
What does “harm to competition” even mean? One of the key ad-
vantages of the economic approach to antitrust is that it offers an 
intellectual framework for answering these questions. 

A tempting initial guess is that harm to competition really 
just means harm to competitors. But a little reflection shows that 
this cannot possibly be right. To be sure, injuring one’s competi-
tors is a key aspect of some anticompetitive strategies.26 But 
harming rivals is neither necessary nor sufficient for harm to 
competition. It is not necessary because some obviously anticom-
petitive practices (e.g., price-fixing) do not harm the defendants’ 
rivals at all.27 And it is not sufficient because lots of obviously pro-
competitive activity does harm rivals (by stealing sales from 
them).28 Indeed, the competitive process is inherently adversarial, 
so firms “harm” each other all the time just by engaging in ordi-
nary competitive behavior. 

A better approach is to associate anticompetitive harm with 
depriving the public of the economic benefits of competition. The 
most salient effects of competition are lower prices and increased 
output. Thus, perhaps we should say that a restraint harms com-
petition if it leads prices to rise or output to fall? This is a much 
better guess, and in most antitrust cases, it would be a perfectly 
acceptable working definition.29 But ultimately it falls short as a 
general criterion for diagnosing anticompetitive harm. 

Consider prices first. The problem is that some practices un-
ambiguously raise prices, yet there are good reasons to think that 
they leave everyone better off. In a nutshell, a price-increasing 
restraint may be desirable if it is necessary to ensure adequate 
supply of a good. Even buyers can benefit because it is better to 
pay a higher price for a good than not to obtain it at all. The most 
common examples of this involve resale price maintenance and 
 
 26 In particular, this is true of exclusion claims, which accuse a powerful firm of  
impairing competition by impairing rivals’ ability to compete effectively. 
 27 Any rivals not involved in a price-fixing agreement nevertheless benefit from it 
because it is easier to compete with higher prices than with lower prices. 
 28 For example, if Costco moves into a new town, this is bad for the incumbent grocers 
in the area. But it is manifestly procompetitive. It gives consumers a desirable new option, 
and it compels incumbents to offer better deals if they want to stay competitive. 
 29 In most antitrust cases, the question of how a restraint affects price or output is 
very likely to be decisive. 
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similar “intrabrand” restraints.30 The platform economy also pro-
vides some illustrations of this.31 

Output is even more likely than price to provide an effective 
barometer of anticompetitive harm. But it too is inadequate in 
some cases. One reason is that some restraints reduce output and 
increase prices, yet there may still be good reasons to permit them 
because of their desirable impact on product quality or safety. 

For instance, an influential standard-setting organization 
might decline to approve a product design that it views as unrea-
sonably dangerous.32 By discouraging take-up of a competing prod-
uct, this could reduce output. Or a professional association might 
restrain members’ activities in ways that are intended to increase 
safety or avoid misleading consumers.33 For a specific example, the 
American Bar Association (ABA) requires law schools to satisfy 
various requirements to gain accreditation. This restrains the sup-
ply of law school education, but courts have not found this to be a 
sufficient basis for condemning the ABA rules because they could 
increase the standard of quality in legal education.34 

Another economic benefit of competition is that it can elicit 
greater innovation. For example, if a group of competing firms 
agreed to reduce their research and development investments, 
this would deprive the public of the benefits of competitive inno-
vation. This is transparently anticompetitive. But it may have no 
discernable short-run effect on price, output, or quality. 

In sum, the notion of “anticompetitive harm” is elusive and 
hard to define. Economic variables like price, output, quality, and 
innovation are all closely related to competition; but, individually, 
none of them tells the whole story. Instead, any satisfactory con-
ception of anticompetitive harm must be flexible enough to ac-
count for all of them. The economic approach to antitrust 

 
 30 See Leegin Creative Leather Prods., Inc. v. PSKS, Inc., 551 U.S. 877, 890–92 
(2007) (explaining that resale price maintenance is often procompetitive because it in-
creases retailers’ incentives to carry and promote a good, increasing its availability). 
 31 For example, Uber sets ride prices on drivers’ behalf. This restrains competition: 
If drivers could set their own prices, they would compete against each other, bringing down 
the prices. However, drivers already do not earn very much. If ride prices declined further, 
many drivers would conclude that driving is not worth it, leading many of them to stop 
offering rides. But without drivers, a ride-sharing platform is useless to riders as well. So, 
although the restraint raises prices, it likely benefits both riders and drivers. 
 32 See, e.g., Eliason Corp. v. Nat’l Sanitation Found., 614 F.2d 126, 130 (6th Cir. 1980). 
 33 See, e.g., Cal. Dental Ass’n v. FTC, 526 U.S. 756, 760–61, 763–64 (1999). 
 34 Mass. Sch. of L. at Andover, Inc. v. Am. Bar Ass’n, 107 F.3d 1026, 1033 (3d Cir. 
1997) (holding that rule of reason analysis, not per se condemnation, is appropriate for 
ABA accreditation rules). 
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eventually developed a sensible way of doing that—the consumer 
welfare principle. 

B. The Consumer Welfare Principle 
The CWP provides a simple and intuitive way to reconcile 

all the different ideas presented in the previous Section. The 
CWP asserts that, when assessing whether a restraint is anti-
competitive, we should ask whether it leaves consumers better 
or worse off.35 

Consumer welfare is generally defined as the aggregate 
consumer surplus of all consumers in the relevant market. A 
buyer’s consumer surplus from purchasing a good is defined as 
follows: 

consumer surplus = valuation − price 
A consumer’s valuation for the good is her subjective willing-

ness to pay for it, which quantifies how much she likes the prod-
uct.36 This depends on both the quality of the good and the con-
sumer’s subjective tastes. It is equal to the hypothetical price at 
which she would be indifferent to buying the good. Intuitively, 
consumer surplus captures “bang for the buck.” For example, if I 
value a glass of wine at $15, and I only pay $10 for it, then I get a 
surplus of $5. 

Consumer welfare simply adds up the surpluses of all con-
sumers in the market. In most situations, there will be some con-
sumers whose valuations for a good are lower than the price; 
these consumers will not buy the good at all. We define surplus to 
be zero for these consumers. 

1. Unifying the factors of competition. 
It is easy to see how the CWP neatly accounts for all the dif-

ferent variables considered in the previous Section. 
a) Price.  If a restraint merely raises prices, but has no 

other important effects, then it will obviously reduce consumer 
welfare. This is both because it reduces the surplus of all buyers 
and because it creates deadweight loss (some consumers no longer 
buy the good because the new price exceeds their valuation). But 

 
 35 Herbert Hovenkamp, Is Antitrust’s Consumer Welfare Principle Imperiled?, 45 J. 
CORP. L. 65, 77–78 (2019) [hereinafter Hovenkamp, Consumer Welfare Principle]. 
 36 Willingness to pay may also reflect a buyer’s financial constraints. Such constraints 
may have an important impact on the analysis, but for simplicity I ignore them here. 



422 The University of Chicago Law Review [93:413 

 

if a price-increasing restraint (e.g., resale price maintenance) also 
increases the supply of the good, this could raise consumer wel-
fare by increasing the number of consumers who get a positive 
surplus. 

b) Output.  Higher output correlates strongly with greater 
consumer welfare because more output means more consumers 
are getting a positive surplus. Moreover, in most cases, the only 
way for a restraint to raise output is for price to fall, which is itself 
good for consumer welfare. Thus, an output-reducing restraint 
will typically reduce consumer welfare. But if the restraint also 
increases quality, this will increase consumers’ valuations, in-
creasing consumer surplus for all buyers. In that case, consumer 
welfare could rise despite the reduction in output. 

c) Quality and innovation.  As just noted, quality affects 
welfare through its influence on buyers’ valuations. Innovation 
can similarly raise quality. Alternatively, innovation can reduce 
production costs, leading to lower prices, which again increases 
consumer welfare. 

d) Harm to competitors.  The CWP correctly captures the 
idea that harm to competitors is not the same thing as harm to 
competition, although the two may coincide. For example, if a new 
firm enters the market, this “harms” incumbent competitors by 
stealing sales from them. But competitive entry generally leads 
to lower prices and increasing product variety,37 raising consumer 
welfare. By contrast, if a dominant platform drives its only signif-
icant competitor out of business, its market power increases. This 
induces the platform to set higher prices, thereby reducing con-
sumer welfare. 

2. Applying the CWP in practice. 
In most antitrust cases, we do not attempt to measure con-

sumer welfare effects directly. Rather, we usually try to infer 
whether consumer welfare goes up or down by relying on proxies 
like price or output effects.38 This may seem backwards. Didn’t we 
adopt the CWP precisely because we concluded that variables like 
price and output are sometimes inadequate for diagnosing anti-
competitive harm? 
 
 37 Increasing variety increases surplus for those consumers who like the new variety 
better than the old ones. This is reflected by an increase in the consumer’s valuation. 
 38 See, e.g., In re Payment Card Interchange Fee & Merch. Disc. Antitrust Litig., 714 
F. Supp. 3d 65, 90 (E.D.N.Y. 2024) (explaining that “plaintiffs can show anticompetitive 
effects” via increased prices or decreased output). 
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That is true, but there is no contradiction. The key point is 
that the CWP can tell us which variables we can focus on in a 
given case.39 We can use economic theory to determine the differ-
ent channels through which a given restraint might affect con-
sumer welfare. And this will tell us whether a given variable (e.g., 
price) provides a good barometer for anticompetitive harm in that 
case or whether it fails to capture some relevant effects. 

For example, a finding that a restraint raises price is gener-
ally sufficient to infer anticompetitive harm if (1) the price in-
crease is likely to coincide with a reduction in output and (2) the 
restraint does not increase quality. In most cases, both of these 
conditions are true. But, as noted above, there are exceptions to 
both. In such a case, we can use the CWP to see that price effects 
alone will not tell the whole story and that we must account for 
some other variables (e.g., quality) as well. 

3. The CWP is narrow by design. 
Importantly, nobody thinks that consumer surplus fully cap-

tures a person’s overall well-being. Nor does it capture all conceiv-
able benefits of antitrust enforcement. For example, if an eccentric 
billionaire exploits his wealth to interfere in politics, antitrust could 
potentially reduce his meddling by breaking up his companies. 
While that could conceivably benefit society, the CWP does not 
attempt to account for such benefits. 

This does not reflect a view that protecting our democracy is 
unimportant. It reflects the fact that antitrust is just one of many 
areas of public policy, each with its own job to do. And antitrust’s 
job is to police competition. Safeguarding democracy is obviously 
important—far more important than protecting competition. But 
that job is properly left to bodies of law designed to police political 
activity.40 Consequently, the CWP employs a narrow conception 
of welfare because that is consistent with antitrust’s limited ob-
jective of protecting competition. 

C. What the Consumer Welfare Principle Is Not 
Antimonopolists blame the CWP for most of the problems 

they perceive in mainstream antitrust. However, the large 
 
 39 See, e.g., Leegin Creative, 55 U.S. at 895 (explaining that price effects do not always 
reveal whether a restraint is anticompetitive because “prices can be increased in the 
course of promoting procompetitive effects”). 
 40 I return to this point in Part III.C. 
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majority of this criticism either misunderstands or mischaracter-
izes the CWP. To dispel these false characterizations, it is worth 
clarifying what the CWP is not. 

1. The CWP does not make economic assumptions. 
Antimonopoly scholarship routinely mischaracterizes the 

CWP by conflating it with certain conservative economic ideas 
that have had a significant influence on antitrust law.41 For in-
stance, former FTC Chair Lina Khan has argued that focusing on 
consumer welfare has “imported into antitrust a set of assump-
tions about how markets work that are overly simplistic and sys-
tematically bias antitrust against intervention.”42 As an example, 
Khan alluded to Judge Frank Easterbrook’s influential (but con-
troversial) error cost argument.43 The argument posits that anti-
trust should err on the side of underenforcement because markets 
will eventually correct anticompetitive behavior on their own 
even if the antitrust system fails to do so, whereas an erroneous 
conviction may linger indefinitely.44 

One need not be an antimonopolist to take issue with this ar-
gument. I have criticized it,45 as have many other economists.46 
But it is disingenuous to impute the argument to the CWP. Yes, 
virtually all proponents of the error cost arguments also embrace 
the CWP. But that does not mean that that the former is a logical 
consequence of the latter. On the contrary, they are entirely inde-
pendent of one another. 

In fact, the CWP does not make assumptions about how mar-
kets work or about the efficacy of antitrust interventions. Nor 
does it make assumptions about legal processes or the costs of  
judicial errors. Anyone who suggests otherwise is skewering a 
straw man. 

Of course, the application of the CWP does require making 
some economic assumptions. To assess how a practice affects con-
sumer welfare, we use economic models, which must necessarily 
 
 41 See, e.g., Sandeep Vaheesan, The Profound Nonsense of Consumer Welfare Anti-
trust, 64 ANTITRUST BULL. 479, 480, 488–93 (2019) (asserting that the CWP “depends on, 
and is informed by, false assumptions about business conduct”). 
 42 Khan, Ideological Roots, supra note 13, at 972. 
 43 Id. at 974. 
 44 Frank H. Easterbrook, The Limits of Antitrust, 63 TEX. L. REV. 1, 15 (1984). 
 45 See Kevin A. Bryan & Erik Hovenkamp, Startup Acquisitions, Error Costs, and 
Antitrust Policy, 87 U. CHI. L. REV. 331, 336–39 (2020). 
 46 See, e.g., Jonathan B. Baker, Taking the Error Out of “Error Cost” Analysis: What’s 
Wrong with Antitrust’s Right, 80 ANTITRUST L.J. 1, 7–12 (2015). 
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make some assumptions about market processes. But, critically, 
the CWP does not tell us what assumptions to include in our 
models. We have to decide that on our own.47 A bad assumption 
therefore cannot impugn the CWP any more than a good one can 
vindicate it. 

As a result, the CWP is not intrinsically committed to any 
particular view on the optimal amount of antitrust enforcement. 
However, efforts to apply the CWP will inevitably be colored by 
one’s economic views because that will affect what economic as-
sumptions one deems most appropriate. This, in turn, will affect 
one’s conclusions about antitrust enforcement.48 To this end, it is 
worth noting that the CWP started gaining prominence decades 
before the modern economic theory of oligopoly began to take 
shape.49 This is ultimately why the CWP is often erroneously  
associated with conservative economic ideas originating in the 
late twentieth century: It is because those economic ideas hap-
pened to be in vogue when the CWP started to catch on. 

Prior to the development of oligopoly theory, competition eco-
nomics tended to assume market conditions under which almost 
any amount of rivalry (even just a few firms) would elicit vigorous 
competition. In that simplistic world, one would rarely have to 
worry about sustained anticompetitive behavior (except, perhaps, 
for cartels). But in the real world, competition and markets are 
imperfect, and oligopolies are often not very competitive even if 
firms act independently. For this and other reasons, modern eco-
nomics tends to take the threat of strategic anticompetitive be-
havior more seriously. 

To be sure, it is unfortunate that some simplistic economic 
ideas remain influential in antitrust case law despite being out of 
touch with modern economics. But this signals only that antitrust 
law lags behind economics, not that the CWP is flawed. 

 
 47 Ideally, the reasonableness of an assumption would be judged based on how it 
comports with modern-day mainstream economics and whether it fits the market environ-
ment in question. 
 48 For example, over the past half century, different schools of antitrust thought—
the Chicago School, the Harvard School, and the post-Chicago school—have all embraced 
consumer welfare as a guide. But because they maintain different views on certain eco-
nomic issues, they often reach different normative conclusions. 
 49 Indeed, Professor Robert Bork, one of the first evangelists for a welfare-focused 
antitrust, famously did not even believe in oligopoly. See, e.g., Hovenkamp, Consumer Wel-
fare Principle, supra note 35, at 75. 
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2. The CWP does not focus myopically on consumers. 
The “consumer” welfare principle is a misnomer. It suggests 

erroneously that modern antitrust cares about harm to consum-
ers but not harm to other groups of agents. But in fact the CWP 
inquires more generally into how a practice affects defendants’ 
trading partners in any relevant market. The CWP is named for 
consumers because most cases focus on a product market in which 
the defendants sell goods to consumers.50 But an antitrust claim 
could instead focus on an upstream market in which the defend-
ants are buyers. In such cases, we focus on harm to sellers or 
workers, not to final consumers.51 

3. The CWP is not about “maximizing” anything. 
Critics often claim that the economic approach to antitrust 

involves maximizing welfare or efficiency.52 That is not the case, 
however. Mainstream antitrust does not seek to micromanage in-
dustry to maximize any measure of performance.53 Nor does it at-
tempt to ban all conduct that reduces consumer welfare. For ex-
ample, if a firm unilaterally raises price, consumer welfare will 
fall, but nobody thinks this should be an antitrust violation. That 
is because it does not restrain trade or otherwise threaten compe-
tition in any way. 

The CWP is not about maximizing anything. It is a diagnostic 
tool. Its job is to provide guidance in situations where we can see 
that a practice restrains competitive activity in some way, but we 
are not sure if it should be deemed anticompetitive. In such situ-
ations, the CWP simply posits that the answer should depend on 
whether the restraint leaves consumers better or worse off. 

II.  THE ECONOMIC COSTS OF ANTITRUST POPULISM 
Antimonopoly policies would inflict major economic costs on 

the public. This Part briefly outlines some of those costs. 

 
 50 See C. Scott Hemphill & Nancy L. Rose, Mergers that Harm Sellers, 127 YALE L.J. 
2078, 2080 (2018). 
 51 See, e.g., id. at 2088, 2091. 
 52 See, e.g., Stacy Mitchell, The View from the Shop—Antitrust and the Decline of 
America’s Independent Businesses, 61 ANTITRUST BULL. 498, 504 (2016). 
 53 See, e.g., Joseph Farrell & Michael L. Katz, The Economics of Welfare Standards 
in Antitrust, 2 COMPETITION POL’Y INT’L 2, 3 (2006) (“[A]ntitrust is not straightforwardly 
welfarist—it does not maximize but protects, and it does not forbid all actions that seem 
likely to lower some welfare measure.”). 
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A. Prioritizing Concentration over Competition 
Antitrust populists believe that big firms and concentrated 

markets are inherently problematic.54 Under this view, antitrust 
enforcement should not necessarily require proof of anticompeti-
tive conduct. Rather, a firm might face antitrust penalties or be 
broken up just for being big.55 

Prioritizing concentration over competition would deprive 
the public of benefits such as lower prices or higher quality, which 
in some markets can be provided only by relatively large firms. 
This is most likely to be true in markets subject to strong scale 
economies or strong network effects. More generally, most big 
firms are big precisely because they have offered something espe-
cially valuable to the public. That is not something antitrust 
should punish. 

As an example, consider the Supreme Court’s Broadcast Mu-
sic, Inc. v. Columbia Broadcasting System, Inc.56 decision. The 
case centered on a pair of copyright pools.57 Each pool offered li-
censees blanket access to huge libraries of copyrighted music from 
thousands of musicians for a single fee.58 The plaintiff argued that 
such a blanket license constituted unlawful price-fixing and ty-
ing.59 The Court rightly rejected these antitrust claims, recogniz-
ing that the pools offered an immense benefit: They eliminated 
the need for a licensee to enter into many licensing contracts with 
many different rightsholders.60 By eliminating huge transaction 
costs, the copyright pools made it much easier to license music.61 
In modern parlance, the pools are platforms, and the benefits they 
confer are network effects. 

But notice that, as efficient as the pools were, they greatly 
increased market concentration in the licensing market. A huge 
 
 54 See, e.g., Teachout & Khan, supra note 1, at 70–71; WU, supra note 3, at 29. 
 55 See, e.g., Zephyr Teachout, Corporate Rules and Political Rules: Antitrust as Cam-
paign Finance Reform 40 (Jan. 23, 2014) (unpublished manuscript) (available at 
https://perma.cc/QW9U-ERFL) (proposing that antitrust should impose a cap on the size 
of firms). 
 56 441 U.S. 1 (1979). 
 57 Id. at 5. 
 58 Id. 
 59 Id. at 6–9. The claim did not accuse the pools of conspiring with each other. Rather, 
it framed each pool’s pricing policy as a conspiracy among its constituent artists and pub-
lishing houses. 
 60 Id. at 21–22. 
 61 This system is analogous to the benefits that Spotify provides, relative to the old 
system in which consumers had to buy separate albums from all artists they wanted to 
listen to. 
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amount of licensing now occurs through a small number of large 
copyright pools like Broadcast Music, Inc. and American Society 
of Composers, Authors and Publishers.62 But, absent the pools, 
licensees would have to acquire music rights from a huge number 
of small artists or labels. Under that regime, the licensing market 
would be highly unconcentrated. 

Under a policy of opposing concentration for its own sake, an-
titrust ought to prevent the market’s transition from individual-
ized licensing to large-scale pooling. But that would eliminate a 
huge amount of cost savings and greatly reduce the amount of 
music that is licensed. In fact, it is not only the licensees who ben-
efit from the pools. Even the large majority of artists are likely 
better off because the pools greatly reduce the cost of licensing 
music. And many unsung musicians would likely sell few or no 
licenses without a pool to platform them. 

As this example illustrates, antitrust interventions whose 
sole purpose is to reduce concentration would be very harmful to 
both consumers and businesses. This is precisely why main-
stream antitrust focuses on anticompetitive behavior and not 
simply “bigness.” This will often reduce concentration inci-
dentally,63 but it does not reduce concentration for its own sake. 

Another important cost of penalizing firms for being big is 
that it would chill investment and innovation.64 When a firm in-
vests in a valuable new technology, its hope is to grow substan-
tially and earn large profits. But if antitrust outlaws bigness, 
then firms have little incentive to invest in major projects. Indeed, 
to punish bigness is, in effect, to punish growth and innovation. 
Of course, if a firm becomes large through anticompetitive behav-
ior rather than through successful competition on the merits, 
then it should indeed face harsh penalties. But it is the firm’s mis-
conduct, not its size, that justifies antitrust intervention. 

 
 62 See, e.g., American Society of Composers, Authors and Publishers, WIKIPEDIA (last 
updated Aug. 11, 2025), https://perma.cc/2LJ4-MWG7; see also Music Copyright and Li-
censing, LIBRS. IND. UNIV. BLOOMINGTON (last updated Aug. 20, 2025), 
https://perma.cc/Y9FV-VB2L. 
 63 For example, blocking anticompetitive horizontal mergers keeps markets less 
concentrated. 
 64 See, e.g., Erik Hovenkamp, The Antitrust Duty to Deal in the Age of Big Tech, 131 
YALE L.J. 1483, 1524 (2022) (finding chilled investment incentives in the analogous duty 
to deal context). 
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B. Restraining Large Firms to Protect Small Ones 
A remarkable feature of antimonopoly scholarship is that its 

proposed solutions, while supposedly aimed at promoting open 
and fair markets, frequently involve imposing severe restraints 
on competition. Specifically, this scholarship often advocates ban-
ning large firms from participating in the competitive process in 
one way or another. 

For example, antimonopolists propose a policy of vertical sep-
aration under which platforms would be prohibited from selling 
their own products.65 This is necessary, they contend, to prevent 
platforms from engaging in “self-preferencing”—that is, from giv-
ing preferential treatment to their own products relative to those of 
independent sellers on the platform.66 Under such a policy, Amazon 
could no longer sell any of its own products. Apple and Google 
could not offer their own apps in their app stores. Microsoft could 
no longer sell the Office suite of software products, and Nintendo 
could no longer make Mario Brothers video games. 

As an alternative to full-blown vertical separation, antimonop-
olists argue that platforms should be prohibited from copying the 
products of other sellers on the platform, despite the absence of any 
applicable intellectual property (IP) protections.67 They argue that 
it is inappropriate for platforms to use data on user activity (e.g., 
sales) to decide what new products to introduce.68 However, such 
data does not include the kind of sensitive business information 
that the law typically protects. It simply provides information 
about which products are popular. There is no competition policy 
interest in restricting the use of such data. On the contrary, we 
want new firms to enter popular product categories.69 Blocking 

 
 65 See, e.g., Lina M. Khan, The Separation of Platforms and Commerce, 119 COLUM. 
L. REV. 973, 1065–74 (2019) [hereinafter Khan, Separation of Platforms and Commerce]; 
see also Lina M. Khan, Note, Amazon’s Antitrust Paradox, 126 YALE L.J. 710, 793–94 
(2017) (proposing a “prophylactic approach [that] would prohibit the company from run-
ning both a dominant retail platform and a dominant platform for third-party sellers” (em-
phasis in original)). 
 66 Many of these allegations involve the platform making its own products more vis-
ible on the platform, such as by putting them at the top of relevant search results. Many 
major tech companies, including Amazon, Apple, and Google, have been accused of such 
practices. See, e.g., STAFF OF H. COMM. ON THE JUDICIARY, SUBCOMM. ON ANTITRUST, COM., 
& ADMIN. L., 117TH CONG., INVESTIGATION OF COMPETITION IN DIGITAL MARKETS 322 
(Comm. Print 2022) (available at https://perma.cc/ZEK4-MNZE). 
 67 See, e.g., Khan, Separation of Platforms and Commerce, supra note 65, at 980. 
 68 See id. at 992–94. 
 69 To the extent that competition policy has any interest in the handling of such data, 
it favors broader dissemination of the data so that more potential entrants could exploit 
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platforms from using consumer data in this way merely deprives 
the public of greater competition. 

To be sure, platforms may attempt to engage in anticompeti-
tive practices aimed at excluding rivals in adjacent markets. And, 
as I have argued elsewhere, antitrust should be doing more to ad-
dress such actions.70 But the antimonopolists do not offer serious 
solutions to this problem. Rather than attempting to police the 
misconduct in question, they would simply ban platforms from 
introducing new products at all. Indeed, the idea that it is harm-
ful for large firms to enter new markets is a staple of populist 
antitrust.71 The proposal to ban platforms from lawful copying of 
other products makes it especially clear that these antimonopoly 
reforms are not about fostering competition. In the absence of IP, 
“copying” is just a pejorative for competitive entry that the 
speaker doesn’t like. There is no public interest in restraining 
such copying. Instead, the purpose of these proposals is simply to 
suppress big firms and insulate small businesses from competition. 

III.  POLITICAL POWER AS AN ANTITRUST ISSUE? 
The most striking aspect of the antimonopoly agenda is its 

proposed shift in focus from economic concerns to political ones. 
Antimonopolists believe that economic analysis should play little 
or no role in antitrust.72 They argue that market outcomes are 
dictated entirely by politics and law, not by economic forces.73 On 
that view, economics is not essential or even important to anti-
trust policy, which should instead be guided by broader political 

 
it. This could in principle support a policy of requiring platforms to share such data with 
sellers, but it certainly does not support antimonopolists’ proposal that platforms be 
banned from using the data to identify opportunities for entry. 
 70 Erik Hovenkamp, Platform Exclusion of Competing Sellers, 49 J. CORP. L. 299, 
301 (2024). 
 71 For example, Senator Elizabeth Warren, a vocal advocate of populist antitrust, 
has suggested that lawmakers preemptively stop Google, Apple, and Amazon from domi-
nating the automotive industry. See Sara Morrison, Elizabeth Warren Wants to Keep Big 
Tech from Taking over Your Car, VOX (Nov. 3, 2022), https://www.vox.com/ 
recode/23434586/elizabeth-warren-apple-google-amazon-cars. 
 72 See, e.g., Daniel A. Hanley, De-Economizing Antitrust Law Starts with Market Def-
inition, THE SLING (Apr. 28, 2023), https://perma.cc/336Y-6PMA (advocating the suppres-
sion of economic analysis in antitrust). 
 73 See, e.g., Lina Khan, The New Brandeis Movement: America’s Antimonopoly De-
bate, 9 J. EUR. COMPETITION L. & PRAC. 131, 132 (2018) (“There are no such things as 
market ‘forces.’ The Chicago School assumes that market structures emerge in large part 
through ‘natural forces.’ The New Brandeisians, by contrast, believe the political economy 
is structured only through law and policy.” (emphasis omitted)). 
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considerations. However, as this Part explains, this proposed re-
orientation is confused and misguided. 

A. Relevant Empirical Evidence 
I share the concern that it is problematic for a relatively small 

number of wealthy private actors and businesses to have a dis-
proportionately large influence on our politics. But it does not fol-
low that the antimonopolists are correct to blame lax antitrust 
standards and concentrated markets for this state of affairs. For 
one thing, while studies indicate that markups (a measure of mar-
ket power) have grown over time, most recent empirical work sug-
gests that this is not attributable to weak antitrust enforcement.74 

Additionally, it is not at all clear whether market concentra-
tion is a major driver of private political influence. It is an empir-
ical question, but for years, antimonopolists have simply declared 
that the answer is yes without evidence. To my knowledge, the only 
concrete evidence potentially supporting this proposition first ap-
peared in late 2024. In a preprint economics article, Professors  
Bo Cowgill, Andrea Prat, and Tommaso Valletti found that mer-
gers lead to increased lobbying activity by firms and trade organ-
izations in the relevant market.75 And the lobbying effects are 
larger when the merging parties are larger firms. 

On their face, these results support the claim that there is 
some causal connection between concentration and political influ-
ence. However, the study does not find that lobbying activity is 
systematically higher in more concentrated markets. Thus, it does 
not suggest that industry concentration is a leading driver of lob-
bying activity. 

Another recent study suggests that industry concentration is 
not a leading driver of political influence. Professors Nolan 
McCarty and Sepehr Shahshahani examined whether there is a 
correlation between industry concentration and the concentration 
of lobbying activity (the share of total lobbying undertaken by the 
biggest lobbyists in an industry).76 They found no statistically sig-
nificant link between them, suggesting that larger firms do not 

 
 74 See, e.g., Nathan H. Miller, Industrial Organization and the Rise of Market Power, 
98 INT’L J. INDUS. ORG. 1, 12 (2025). 
 75 Bo Cowgill, Andrea Prat & Tommaso Valletti, Political Power and Market Power 
36 (Nat’l Bureau of Econ. Rsch., Working Paper No. 33,255, 2024). 
 76 Nolan McCarty & Sepehr Shahshahani, Testing Political Antitrust, 98 N.Y.U. L. 
REV. 1169, 1235 (2023). 
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necessarily lobby more.77 Nor did the authors find any statisti-
cally significant correlation between industry concentration and 
total lobbying in an industry (as a percentage of industry reve-
nue).78 What they did find is that the set of entities that do the 
most lobbying (which includes firms, trade associations, and 
other nonprofits) has been remarkably stable, even as markets’ 
concentration levels have evolved over time.79 

There is relatively little overlap between the largest compa-
nies and the firms who do the most lobbying.80 Notably, no Big 
Tech companies appear in the list of the top twenty lobbyists over 
the 1999–2017 period, although Google was among the leading 
single-year lobbyists in four different years.81 

A huge amount of lobbying activity is undertaken by trade 
associations representing many firms,82 including relatively small 
companies in unconcentrated industries.83 Indeed, such organiza-
tions comprised four of the top five lobbyists from 1999 to 2017.84 
For example, the second biggest lobbyist in that period was the 
National Association of Realtors.85 This is notable because the 
market for realtor services is extremely unconcentrated. 

Another trend is that many leading lobbyists operate in 
highly regulated industries, such as telecommunications and 
pharmaceuticals.86 As this indicates, incentives to lobby are not 
driven simply by how many resources firms possess, but by how 
much they stand to benefit from changes in law. And there is no 
particular reason to think that the latter incentive is systemati-
cally stronger in more concentrated industries. 

Note that these two studies are not necessarily in tension. 
The merger study finds only that mergers lead to more lobbying 
by the affected industries.87 It does not suggest that the total 
 
 77 Id. In fact, the study found a negative correlation betweeen concentrated sectors 
and lobbying. Id. 
 78 Id. at 1238. 
 79 Id. at 1204–05. 
 80 That is, most of the biggest companies are not leading lobbyists, and most of the 
leading lobbyists are not among the most biggest companies. McCarty & Shahshahani, 
supra note 76, at 1199–1201. 
 81 Id. at 1226. 
 82 Id. at 1185. 
 83 See, e.g., id. at 1235–36; Matilde Bombardini & Francesco Trebbi, Competition and 
Political Organization: Together or Alone in Lobbying for Trade Policy?, 87 J. INT’L ECON. 
18, 22 (2012). 
 84 McCarty & Shahshahani, supra note 76, at 1199. 
 85 Id. 
 86 Id. 
 87 Cowgill et al., supra note 75, at 36. 



2026] Economics or Populism? 433 

 

amount of lobbying in those industries is high relative to other, 
less concentrated industries. In other words, it does not say that 
the most concentrated industries are also the ones that tend to 
exert the most political influence. Only the study by McCarty and 
Shahshahani explores that issue, and they found no significant 
correlation between concentration and influence.88 This suggests 
that the level of political advocacy in an industry is determined 
mainly by factors other than concentration. However, it is im-
portant to acknowledge that the empirical evidence on this ques-
tion is, at present, limited to a small number of studies. 

B. Political Rhetoric as a Blank Check 
Antimonopoly scholarship is quite vague about how its objec-

tive of protecting democracy would be implemented in practice. 
Presumably, antimonopolists do not believe we should litigate po-
tential harms to democracy on a case-by-case basis. That would 
seem to be hopelessly unworkable.89 Rather, antimonopolists 
seem to view the protection of democracy as a sort of “background 
justification”—a broad motivation one can invoke to justify 
stronger antitrust rules in the abstract, but which would not be 
explicitly litigated in practice. 

The problem is that this provides no meaningful guidance at 
all. How many breakups are necessary to safeguard our democ-
racy? Which contractual restraints must be enjoined to prevent 
an undue accumulation of political power? These questions are a 
little like asking how many angels can dance on the head of a pin. 
The answer can be whatever one wants it to be. 

The danger, then, is that an objective of protecting democracy 
would operate not as a guiding principle but rather as a blank 
check—a license to take any actions one likes without having to 
provide a concrete rationale. But if a policy objective is so nebu-
lous that it can seemingly justify anything, then it in fact justifies 
nothing. Hence, antimonopolists cannot credibly claim to offer a 
viable alternative to mainstream antitrust. They cannot even tell 
us how to apply their own principles. 

 
 88 McCarty & Shahshahani, supra note 76, at 1238. 
 89 Additionally, as noted earlier, antimonopolists favor bright-line rules that avoid 
the need to litigate complex issues on a case-by-case basis. See Teachout, Democracy and 
Law, supra note 6, at 278. 
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C. Antitrust Is the Wrong Tool for the Job 
Antitrust enforcement would be an extraordinarily indirect 

and ineffective means of curbing firms’ political influence. Rather 
than directly policing the exercise of political power—for example, 
through regulation of lobbying or campaign contributions—it 
would merely diminish firms’ economic resources by making them 
smaller, causing significant economic harm in the process. 

Consider an analogy: If a city has a problem with too many 
drivers speeding near the local school, the obvious solution is to 
use traffic laws to punish and deter such behavior. Alternatively, 
one could simply ban all cars that go more than twenty-five miles 
per hour. That, too, would solve the problem. But this is obviously 
a very inefficient solution because it would eliminate all the ben-
efits of allowing cars to go faster outside the school zone. Antitrust 
populism would similarly use extreme remedies with immense so-
cial costs just to prevent specific behaviors that could instead be 
regulated directly. 

Concerns about the political influence of large firms are best 
addressed by policing the channels through which they exert such 
influence—lobbying, political donations, and similar forms of ad-
vocacy. This could be achieved using laws that regulate political 
activity directly, such as campaign finance laws. That would ad-
dress the relevant concerns while avoiding the need to destroy our 
most productive businesses. One might respond that this option 
is foreclosed by Supreme Court decisions like Citizens United v. 
Federal Election Commission,90 which constrain Congress’s abil-
ity to limit political advocacy by corporations.91 However, if ag-
gressive antitrust interventions were designed to curb firms’ po-
litical influence, they would be vulnerable to the same 
constitutional challenges, as the next Section explains. 

D. Constitutional Limitations 
Even if Congress were inclined to reimagine antitrust as a 

steward of democracy, the Supreme Court would likely stand in 
its way. If an antitrust rule (or a specific antitrust intervention) 
were intended to limit firms’ political influence, the Court may 
well deem this an unconstitutional restraint on protected speech. 

 
 90 558 U.S. 310 (2010). 
 91 Id. at 349. 
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There are two reasons for thinking so. First, a large body of 
Supreme Court jurisprudence says that the Constitution forbids 
any legal measures designed to curb the perceived disproportion-
ate political influence of powerful people or businesses.92 This 
principle is embodied in Citizens United and similar cases that 
have struck down bills designed to limit firms’ political advocacy 
(e.g., through campaign finance reform).93 According to the Court, 
“restrict[ing] the speech of some elements of our society in order 
to enhance the relative voice of others is wholly foreign to the 
First Amendment.”94 Similarly, the Court has rejected the idea that 
“the Government has an interest ‘in equalizing the relative ability 
of individuals and groups to influence the outcome of elections.’”95 

Second, courts have long held that “political activity” falls 
outside the scope of antitrust law.96 Consequently, firms’ efforts 
to petition the government are immune to antitrust attack.97 And 
the Supreme Court has strongly suggested that this immunity is 
compelled by the First Amendment. As the Court explained: 

In a representative democracy . . . , the whole concept of rep-
resentation depends upon the ability of the people to make 
their wishes known to their representatives. To hold that . . . 
the people cannot freely inform the government of their 
wishes would impute to the Sherman Act a purpose to regu-
late, not business activity, but political activity, a purpose 
which would have no basis whatever in the legislative history 
of that Act. Secondly, and of at least equal significance, such a 
construction of the Sherman Act would raise important consti-
tutional questions. The right of petition is one of the freedoms 
protected by the Bill of Rights, and we cannot, of course, lightly 
impute to Congress an intent to invade these freedoms.98 

 
 92 Id. at 349–50 (collecting cases). 
 93 Id. 
 94 Buckley v. Valeo, 424 U.S. 1, 48–49 (1976) (per curiam). 
 95 Citizens United, 558 U.S. at 350 (quoting Buckley, 424 U.S. at 48). 
 96 E.R.R. Presidents Conf. v. Noerr Motor Freight, Inc., 365 U.S. 127, 140–41 (1961) 
(“Insofar as [the Sherman] Act sets up a code of ethics at all, it is a code that condemns 
trade restraints, not political activity . . . . The proscriptions of the Act, tailored as they 
are for the business world, are not at all appropriate for application in the political 
arena.”). 
 97 This is antitrust’s Noerr-Pennington immunity. See id. at 137–38; United Mine 
Workers v. Pennington, 381 U.S. 657, 670 (1965) (upholding and expanding the immunity 
identified in Noerr). I discuss additional implications of this immunity in the next Section. 
 98 Noerr, 365 U.S. at 137–38. 
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This suggests not only that existing antitrust laws do not apply 
to political activity but also that an attempt to pass new antitrust 
statutes for that purpose would be vulnerable to constitutional 
challenge. 

This constitutional question also has an important implica-
tion for the debate over the historical objectives of antitrust law.99 
If a certain legislative purpose would be unconstitutional, then it 
is not legally cognizable even if it was in fact one of the goals law-
makers sought to achieve. Accordingly, the question of whether 
existing antitrust statutes were originally intended in part to limit 
firms’ political influence may be irrelevant insofar as Congress 
lacks the authority to enact such limits. 

E. The Noerr-Pennington Problem 
Antitrust’s Noerr-Pennington immunity protects firms from 

antitrust liability for petitioning the government.100 As noted in 
the previous Section, this immunity poses a legal challenge to 
populist proposals to use antitrust to protect our democracy. But 
it also undermines antimonopoly ideas in a second way: It sug-
gests that aggressive antitrust interventions would do relatively 
little to curb firms’ political influence. 

Significantly, Noerr-Pennington immunity applies even if 
firms petition the government in concert.101 Thus, while antitrust 
prohibits competing firms from agreeing to do things like fix 
prices, it does not prohibit them from teaming up for political ac-
tivities like lobbying or campaign contributions. Firms frequently 
exploit this immunity through trade associations and other or-
ganizations designed to coordinate political advocacy efforts. 
These organizations exist for the express purpose of aggregating 
political power—the very thing antimonopolists seek to prevent—
and Congress cannot stop them. 

As a result, deconcentrating markets and breaking up big 
firms may do little to reduce the political influence of industry. It 
reduces the political power of each individual firm. But collectively 
they may still maintain substantial resources and political power. 

 
 99 Antimonopolists argue that existing antitrust statutes were intended, at least 
in part, to address the political power of large firms. See, e.g., Teachout & Khan, supra 
note 1, at 61–62. 
 100 Noerr, 365 U.S. at 139–40; Pennington, 381 U.S. at 670. 
 101 Pennington, 381 U.S. at 670 (“Noerr shields from the Sherman Act a concerted 
effort to influence public officials regardless of intent or purpose.”). 
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And the Noerr-Pennington doctrine allows them to wield that 
power collectively. 

CONCLUSION 
Antitrust has an exceptionally hard job. Unlike industrial 

regulation, which applies to a single industry, antitrust applies 
essentially to all markets at once. The mainstream approach to 
antitrust is certainly not perfect. And many of its current prob-
lems tend to result in underenforcement. But in light of the im-
mense difficulty of antitrust’s commission, it is fortunate that the 
number of serious problems is not far higher. Indeed, for a long 
time, it was far higher. Courts spent more than half a century 
struggling to make sense of antitrust, often imposing or withhold-
ing liability based on formalistic rules or misplaced moralistic 
sentiments. 

 The antimonopoly movement is a regressive effort to return 
to that confused period of antitrust history. The results would be 
deeply harmful, particularly for the poorest members of society 
who can least afford to pay higher prices. The better path to reform 
is to modernize and improve the mainstream antitrust program. 


