When a Mass Resignation Becomes a Merger:
Rethinking Asset Acquisitions for the AI Era

Nina Fridman¥

The Microsoft-Inflection Al deal shocked Silicon Valley: Nearly all seventy of
Inflection’s employees resigned simultaneously to join Microsoft, which then paid
the startup’s shell $650 million. After the mass exodus, Inflection appointed new
leadership that switched the company’s direction, while Microsoft assumed the man-
tle of Inflection’s old mission. The competitive effect was thus nearly identical to that
of a traditional acquisition. But relying on their novel deal structure to shield them
from regulatory requirements, Microsoft and Inflection barreled ahead without fil-
ing a notice of the transaction with regulators. The rest of the industry soon followed
suit, with Amazon, Google, and Meta all using this “reverse acquihire” playbook to
absorb Al startups’ competitive cores while evading regulatory review.

Regulators must close this loophole before competitive harm takes root. And
this Comment argues that they can—yby clarifying that reverse acquihires constitute
asset acquisitions under the Hart—Scott—Rodino Act (HSR Act). While HSR Act en-
forcement has traditionally focused on tangible asset acquisitions, this Comment
evaluates legal tools regulators can use to mandate review of certain intangible asset
acquisitions as well. Drawing on the treatment of intangible assets in divestiture
orders, HSR Act review of intellectual property licensing agreements, and guidance
from foreign competition authorities, this Comment demonstrates that reverse ac-
quihires are acquisitions of Al startups’ most valuable assets: their business infor-
mation and know-how. It concludes by suggesting factors that regulators should
consider to craft workable rules, including the size of a deal in dollars, the size of a
deal in personnel transferred, and post-transaction changes to startup operations.
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INTRODUCTION

In 2022, two Silicon Valley stars banded together to create the
world’s best personal chatbot.! Together, Mustafa Suleyman and
Karén Simonyan—cofounder and leading researcher from the arti-
ficial intelligence (AI) lab DeepMind, respectively—built Inflection

1 The following accounts relay the events of the Microsoft—Inflection deal. See gen-
erally Krystal Hu & Harshita Mary Varghese, Microsoft Pays Inflection $650 Min in Li-
censing Deal While Poaching Top Talents, Source Says, REUTERS (Mar. 21, 2024), https://
perma.cc/V6V5-CREH; Dan Milmo, Microsoft Hires DeepMind Co-Founder to Lead New
AI Division, THE GUARDIAN (Mar. 20, 2024), https://perma.cc/XU9G-2YYR; Paul Smith,
Shock as AI Founders Defect to Microsoft After Raising $US1.3b, FIN. REV. (Mar. 20, 2024),
https://www.afr.com/technology/shock-as-ai-founders-defect-to-microsoft-after-raising
-us1-3bn-20240320-p5fdr1; Kenneth Pangan, What Happened to Inflection AI? The Story
of a $1.5B Pivot, EESEL (Oct. 1, 2025), https://[perma.cc/MZTM-FJZU; Greg Shove, Pi Had
a Million Users. So Why Did Inflection Just Implode (and Take Pi with It)?, SECTION Al,
https://perma.cc/FD3E-9438.
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Al.2 They wanted their main product, Pi, to be the first emotionally
intelligent chatbot: a kind, supportive companion that could offer
advice and friendship.3

Investors, consumers, and employees alike saw their vision.
Pi quickly gathered over a million users.* Inflection raised over
$1.5 billion from major investors like Microsoft, NVIDIA, Bill
Gates, and Eric Schmidt.> Merely a year after its founding, it was
valued at over $4 billion.6 And over seventy employees joined
forces with Suleyman and Simonyan to bring their plan to life.”
In other words, Inflection looked like the next Silicon Valley suc-
cess story in the making: It had financial backing, a growing user
base, a plan for differentiating itself in the market, and—perhaps
most importantly—the talent to execute.

Then, seemingly out of the blue, Suleyman announced that he
was leaving Inflection to take a position at Microsoft. Suleyman
would become the executive vice president and CEO of Microsoft
Al—a new division formed shortly before his announcement.s

Ordinarily, losing a founder wouldn’t be fatal to a startup of
Inflection’s caliber. Companies with deep-pocketed investors, mil-
lions of users, and a seasoned team can survive the blow of a lead-
ership transition, even if it is disruptive.® But Inflection wasn’t hit
with one blow; it was hit with seventy. The hours after Suleyman’s
announcement made clear that his departure was not an anoma-
lous case of founder jitters. Suleyman wasn’t going to Microsoft
alone: He was bringing Simonyan and nearly all of Inflection’s
seventy employees with him.1o

Formally, Microsoft did not acquire Inflection.!* But this was
effectively an acquisition in all but name. In addition to poaching
nearly all of Inflection’s team, Microsoft paid what was left of the
startup a whopping $620 million for a license to its technology

Pangan, supra note 1; Shove, supra note 1.

Shove, supra note 1.

Id.

Pangan, supra note 1.

Hu & Varghese, supra note 1.

Pangan, supra note 1; Hu & Varghese, supra note 1.
Hu & Varghese, supra note 1; Smith, supra note 1.

9  See Novia Hafnidah, Aurik Gustomo, Eko Agus Prasetio & Abdurrahman
Abdurrahman, Leadership Succession and Its Impact on Organizational Resilience: A Con-
tingency Perspective in Engineering Firms, 6 PROJECT LEADERSHIP & SOC’Y, Sept. 2025, at 1, 3.

10 Hu & Varghese, supra note 1; Smith, supra note 1.

11 Pangan, supra note 1 (noting that the parties opted to avoid a “straight-up acqui-
sition, which would have brought on a lot of unwanted attention from regulators”).
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and another $30 million for an agreement not to sue.’? Armed with
Inflection’s human capital and intellectual property (IP), Microsoft
Al would now carry the mantle of Suleyman and Simonyan’s initial
vision. Indeed, Microsoft intended to unite and accelerate its con-
sumer Al efforts in its newly created division.! Inflection still ex-
isted as a separate entity, but it looked much different than be-
fore. After the mass exodus, the startup appointed new leadership
to switch directions and start selling its technology to businesses
instead.!4

Yet because the parties used a combination of employment
agreements, licensing arrangements, and an agreement not to
sue, Microsoft, Suleyman, and Simonyan were able to act without
seeking regulatory approval, as would typically be required for an
acquisition of this size. Though the deal blew past monetary
thresholds for mandatory premerger notification and review,!
neither Inflection nor Microsoft filed a notice of the transaction
with regulators.16

The Microsoft—Inflection deal set a blueprint for the rest of
the industry, and other large technology firms soon followed suit
with their own “reverse acquihires.”’” In a traditional acquihire,
an acquirer purchases a target company based on its talent pool,
rather than its assets or business streams.'® A reverse acquihire
is a new page in the book of regulatory maneuvering because it
involves no formal purchase or merger at all.® In a reverse ac-
quihire, the startup’s “founders and engineering team quit their
jobs en masse” before a larger tech company “hires them all imme-
diately” and “makes a suspiciously generous payment to the shell
of the startup in exchange for a non-exclusive license to its technol-
ogy.”?0 This payment is “ostensibly a fee to license the startup’s tech
but is really a means to pay off its [venture capitalists].”

12 [d.

13 Milmo, supra note 1.

14 Hu & Varghese, supra note 1; Pangan, supra note 1; Smith, supra note 1.

15 See infra Part 1.A.2.

16 Smith, supra note 1; Pangan, supra note 1; Joey Solitro, Microsoft AI Startup Deal
Investigated by FTC: What to Know, KIPLINGER (June 6, 2024), https://perma.cc/R223-XDHL.

17 Brian J. Broughman, Matthew T. Wansley & Samuel N. Weinstein, No Exit, 100
N.Y.U. L. REV. 1481, 1543 (2025).

18 See infra Part 1.B.1; Broughman et al., supra note 17, at 1545—46.

19 See Broughman et al., supra note 17, at 1546.

20 Id. at 1543.

21 Id. at 1486.
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Since the Microsoft—Inflection deal, Amazon, Google, and
Meta have all employed the strategy to acquire an Al startup in
all but name.22

This new page in the book of regulatory maneuvering jeopard-
izes startups’ traditional paths to exit. Successful startups typically
exit the private capital market through an initial public offering
(IPO) or an acquisition by a larger technology company.2* Regard-
less of whether a startup exits through an IPO or acquisition, eve-
ryone wins—the investors, founders, and employees all walk away
with a hefty return on their investments. That possibility of a wind-
fall motivates investment and attracts talented employees. But the
reverse acquihire threatens to disrupt that ecosystem.

With a reverse acquihire, some win, and some lose. The found-
ers and key employees who are part of the deal get cushy jobs, and
some investors could get significant returns.2« But unlike in a tra-
ditional exit, some are left behind. Employees who aren’t a part of
the deal are left on what feels like a sinking and directionless ves-
sel.2> Worse still, their equity is often wiped out.26 And some inves-
tors receive only modest returns—or no returns at all.

The reverse acquihire thus threatens profound consequences
for the Al industry and the startup ecosystem as a whole. The
looming threat of the reverse acquihire makes it more difficult for
startups to recruit top talent and attract investors. Today, poten-
tial employees and investors must consider the possibility that in-
stead of working toward an IPO or acquisition in which everyone
wins, a startup’s founders will jump ship and take a lucrative off-
ramp for themselves and other key employees of their choosing. As
one venture capitalist (VC) put it, “the acquirer and the founder
decide who comes along and who is essential for the journey ahead,
and everyone else is left back on the ghost ship .... You have to
figure out if I am on Noah’s Ark or am I on the Titanic.”>

22 See infra Part 1.B.1.

23 See Broughman et al., supra note 17, at 1491-92.

24 Kate Clark & Shirin Ghaffary, What Happens to Al Startups When Their Founders
Jump Ship for Big Tech, BLOOMBERG (Aug. 4, 2025), https://www.bloomberg.com/news/
articles/2025-08-04/what-happens-to-ai-startups-after-big-tech-lures-away-their-founders
(comparing the $2.5 billion post-acquihire windfall expected by Accel, an early investor in
Scale Al, to the outcome for Adept AI's backers, who only recouped their investment but
did not turn a profit).

25 See id.

26 Why AI Employees Need to Rethink Their Equity Comp Strategy, 30/40 WEALTH,
https://perma.cc/WAT74-QYSW.

27 Clark & Ghaffary, supra note 24.
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The plight of the lowly software engineer might not pull at
everyone’s heartstrings. But if the startup ecosystem collapses, it
is consumers who have the most to lose. These startups are en-
gines of innovation, and their ability to compete in the tech indus-
try creates newer and better products, “spurs growth, and speeds
improvements in welfare.”?s Perhaps nowhere are these benefits
more important than in the Al industry.?? Al has the potential to
accelerate innovation not just in the tech industry but also across
the entire economy, unlocking new discoveries that could help hu-
mans tackle some of our most pressing problems, from curing dis-
eases to cutting carbon emissions.?*® And even if the reverse
acquihirers could ultimately demonstrate that the transactions
boost competition in the Al industry, regulators should be able to
assess their arguments before the deal is done.

To address these risks to competition, this Comment evaluates
whether regulators could consider reverse acquihires to be asset ac-
quisitions under the Hart—Scott—Rodino Antitrust Improvements
Act of 197631 (HSR Act), which subjects certain mergers and acqui-
sitions to pretransaction notification and review requirements.? To
date, the reverse acquihirers have behaved as though the deal
structure avoids merger review because a reverse acquihire is not
executed as a formal merger or acquisition.3? This conduct is a gam-
ble—one that this Comment argues the reverse acquihirers may
well lose. While HSR Act enforcement has typically targeted only
acquisitions of tangible assets, there is a reasonably strong legal
basis for regulators to mandate review of certain acquisitions of in-
tangible assets under the HSR Act as well. Accordingly, this Com-
ment argues that regulators can bring reverse acquihires within
the scope of the HSR Act by treating them as acquisitions of Al
startups’ most important assets: their business information and
know-how. This Comment concludes by addressing (1) concerns
with applying antitrust law to agreements that might represent

28  See Chris Jackson & Jason Wiens, A Fair Fight: Entrepreneurship and Competi-
tion Policy, EWING MARION KAUFFMAN FOUND. (July 8, 2016), https://perma.cc/B6HS-F3QX.

29 See Alex Singla, Alexander Sukharevsky, Elia Berteletti, Lareina Yee & Michael
Chui, The Next Innovation Revolution—Powered by AI, MCKINSEY & CO. (June 20, 2025),
https://perma.cc/3DFZ-4G94.

30 Id.

31 Pub. L. No. 94-435, 90 Stat. 1383 (codified as amended at 15 U.S.C. §§ 15¢—15h, 18a, 66).

32 See 15 U.S.C. § 18a.

33 See Jackie Davalos, Meta Risks Regulatory Scrutiny in Pursuit of Scale Al,
BLOOMBERG (June 13, 2025), https://www.bloomberg.com/news/newsletters/2025-06-13/
meta-risks-regulatory-scrutiny-in-pursuit-of-scale-ai.
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meritorious competition for labor and (2) concerns with creating
clear standards for regulators to determine when intangible assets
like know-how and business information have been acquired.

I. RELEVANT BACKGROUND

This Part provides background information on two key areas:
first, the relevant federal antitrust laws, and second, the Al in-
dustry and the reverse acquihire deals consummated thus far. It
argues that antitrust laws have consistently evolved in response
to regulatory maneuvering; thus, the laws can and should evolve
again to account for this new deal structure.

A. The Legal Framework

This Section first provides a short history of the evolution of
the federal antitrust laws leading up to the adoption of the HSR
Act. It argues that the evolution of merger law shows a congres-
sional desire to act prophylactically before anticompetitive harm
materializes. Further, it argues that Congress has consistently
acted to expand the reach of the antitrust laws to patch loopholes
in response to regulatory maneuvering. It then provides relevant
information about the HSR Act, including the types of transac-
tions regulators have targeted under the Act and the obligations
the Act imposes on transacting parties.

1. The regulatory landscape before the HSR Act.

Federal antitrust laws have evolved considerably over the
past century, often expanding as legislators attempt to patch
loopholes and forestall regulatory maneuvering. The United
States’ first federal antitrust law,’* the Sherman Act of 1890,35

34 Rohan Girvin, An Economic History of Antitrust Legislation in the U.S., MICH. J.
ECON. (May 2, 2025), https:/sites.Isa.umich.edu/mje/2025/05/02/an-economic-history-of
-antitrust-legislation-in-the-u-s/.

35 Ch. 647, 26 Stat. 209 (codified as amended at 15 U.S.C. §§ 1-7).
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prohibits unreasonable agreements in restraint of trade3 and mo-
nopolization.?” The Sherman Act is a powerful medicine for con-
centration because it gives the government the power to dissolve
monopolists.3® But the Sherman Act is not prophylactic—it does
not allow the government to challenge mergers that make anti-
competitive behavior more likely.?

So a couple of decades later, Congress passed the Clayton
Act#1n 1914. Section 7 of the Clayton Act helps regulators attack
anticompetitive combinations at the outset by prohibiting acqui-
sitions that would “substantially [ ] lessen competition, or [ ] tend
to create a monopoly.” Though broad, the original version of the
Clayton Act regulated only stock acquisitions and did not cover
asset acquisitions or mergers.4 Thus, the Federal Trade Commis-
sion (FTC) lost jurisdiction if, after a stock acquisition, the acquirer
and acquiree merged into a new company.** This loophole likely
contributed to § 7’s inability to slow the escalating pace of corpo-
rate consolidations.#

Again, Congress acted in response to these concerns to plug
the loophole. In 1950, legislators extended the Clayton Act’s reach
to cover asset transfers short of a full merger with the Celler—
Kefauver Act.# The Celler—Kefauver Act was intended to have a
broad reach. Popularly called the Antimerger Act, its proponents

36 15 U.S.C. § 1. The language of the Sherman Act is very broad. Section 1 declares
“le]very contract, combination in the form of trust or otherwise, or conspiracy, in restraint
of trade or commerce” to be illegal. Id. Section 2 penalizes any “person who shall monopo-
lize, or attempt to monopolize, or combine or conspire with any other . . ., to monopolize.”
Id. § 2. However, the Act’s scope was narrowed by early interpretations clarifying that it
prohibited only unreasonable restraints of trade. United States v. Am. Tobacco Co., 221
U.S. 106, 179 (1911); Standard Oil Co. of N.J. v. United States, 221 U.S. 1, 61-62 (1911);
see also William H. Rooney, Timothy G. Fleming & Michelle A. Polizzano, Tracing the Evolv-
ing Scope of the Rule of Reason and the Per Se Rule, 2021 COLUM. BuS. L. REV. 1, 7-10.

37 15U.8.C. § 2.

38 Girvin, supra note 34.

39 See William H. Rooney & Timothy G. Fleming, Time for a New Sherman Act? The
Debate on Antitrust Reform in Historical Perspective, 2022 COLUM. BUS. L. REV. 1, 10.

40 Pub. L. No. 63-212, 38 Stat. 730 (1914) (codified as amended at 15 U.S.C. §§ 12-27).

4 15U.S.C. § 18.

42 WILLIAM J. BAER, ORIGINS OF THE SPECIES: THE 100 YEAR EVOLUTION OF THE
CLAYTON ACT 3 (2014) [hereinafter BAER, ORIGINS OF THE SPECIES].

43 Arrow-Hart & Hegeman Elec. Co. v. FTC, 291 U.S. 587, 594-96 (1934); see also
BAER, ORIGINS OF THE SPECIES, supra note 42, at 3.

44 See FTC, REPORT OF THE FEDERAL TRADE COMMISSION ON THE MERGER
MOVEMENT 1-6 (1948); Samuel Evan Milner, The Clayton Act Cipher: Text as an Antitrust
Strategy, 77 FLA. L. REV. 279, 319 (2025).

45 Ch. 1184, 64 Stat. 1125 (1950) (codified as amended at 15 U.S.C. § 18); see also
Milner, supra note 44, at 319; BAER, ORIGINS OF THE SPECIES, supra note 42, at 3, 5.
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intended the Act to “signal to the courts that they should be more
aggressive in stopping mergers to prevent further waves of con-
solidation.”¢ Like the amendments before it, the Celler—Kefauver
Act was intended to forestall regulatory maneuvering and focus
regulatory attention on the competitive effect of a combination
rather than its form.+

2. The Hart—Scott—Rodino Antitrust Improvements Act.

After 1950, regulators had plenty of statutory power to un-
wind anticompetitive combinations—whether executed as formal
mergers or as asset transfers. But enforcers were unable to pre-
vent harmful combinations before they were consummated. This
legal hurdle created significant difficulties for enforcers:s—after
all, it is much more difficult to pull two entities apart once en-
twined than to prevent them from combining in the first place.+
Thus, Congress passed the HSR Act in 1976, amending the Clayton
Act.’* The HSR Act created a mandatory premerger notification
process intended to give regulators time to assess transactions be-
fore competitive harm took root.5!

The HSR Act requires parties to notify the FTC and the
Department of Justice (DOJ) before proceeding with sufficiently
large acquisitions of stock, share capital, or assets.?? Whether
an acquisition is sufficiently large is determined by the

46 BAER, ORIGINS OF THE SPECIES, supra note 42, at 6 (citing Milton Handler & Stan-
ley D. Robinson, A Decade of Administration of the Celler-Kefauver Antimerger Act, 61
COLUM. L. REV. 629, 629 (1961)).

47 Id. (“[TThe Celler—Kefauver Act was ‘intended to permit intervention in [ ] a cumu-
lative process [of small acquisitions] when the effect of an acquisition may be a significant
reduction in the vigor of competition’ even though that acquisition does not itself consti-
tute a ‘restraint of trade.” (second and third alterations in original) (quoting H.R. REP.
No. 81-1191, at 8 (1949))).

48 See Premerger Notification: Hearing Before the Antitrust Subcomm. of the H.
Comm. on the Judiciary, 87th Cong. 14 (1961) (statement of Rep. Emanuel Celler, Chair-
man, H. Comm. on the Judiciary) (“[T]he President, the Attorney General, and the Chair-
man of the Federal Trade Commission have . . .. stressed the necessity for legislation to
require companies proposing to merge to provide advance notification of merger and ac-
quisition plans.”).

49 See ANTITRUST Div., U.S. DEP'T OF JUST., MERGER REMEDIES MANUAL 19 n.70
(2020) [hereinafter DOJ, MERGER REMEDIES MANUAL] (“The difficulty of ‘unscrambling [ ]
the eggs’ led Congress to enact the Hart—Scott—Rodino Antitrust Improvements Act of 1976.”).

50 HSR Act § 201, 90 Stat. at 1390-94 (codified as amended at 15 U.S.C. § 18a).

51 ]d.; see also William E. Kovacic, The Modern Evolution of U.S. Competition Policy
Enforcement Norms, 71 ANTITRUST L.J. 377, 435 (2003) (noting that the HSR Act imposed
“mandatory waiting periods to enable the federal agencies to evaluate the likely effects of
proposed transactions”).

52 15 U.S.C. § 18a.
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“size-of-transaction” and “size-of-person” thresholds, which are ad-
justed annually for inflation.’s The FTC calculates transaction size
based on the greater of the assets’ fair market value or the actual
acquisition price paid.5* Transactions subject to the HSR Act’s pre-
merger notification and review requirements also must go through
a waiting period, and they may not be closed until up to thirty days
after the merging parties have notified the authorities of the
transaction.s

From the government’s perspective, this delay is a necessary
feature of the HSR Act, not a bug: Delay allows authorities to ad-
equately review the transaction.> But many private actors—per-
haps parties who are eager to close a deal after weeks, months, or
years of negotiations—see the requirements as overly burden-
some at best and the death knell of a deal at worst.>” Thus, private
parties face incentives to structure their deals to bypass regula-
tory requirements.

The FTC’s rules attempt to account for such circumvention
by imposing penalties on parties who restructure a deal to avoid
or delay an HSR Act filing.?8 According to the FTC, “whenever a
person enters into a transaction or device to avoid the reporting
requirements, the agencies will look through the structure to the
substance of the transaction.” There is little law interpreting the

53 Transactions valued above a certain dollar value are automatically subject to the
HSR Act’s requirements, transactions below a certain dollar value are automatically ex-
empt from the Act’s requirements, and transactions between those two values are subject
to the HSR Act’s requirements if the annual net sales and total assets of the acquirer and
acquired meet a different size threshold. See id. § 18a(a)(2); see also Steps for Determining
Whether an HSR Filing Is Required, FTC, https://perma.cc/QMA5-22MP.

54 16 C.F.R. § 801.10(b) (2025).

55 15 U.S.C. § 18a(b), (d)(1).

56 See Kelly Signs, Milestones in FT'C History: HSR Act Launches Effective Premerger
Review, FTC (Mar. 16, 2015), https://perma.cc/A7TQU-TMEQ.

57 See, e.g., Coalition Letter on Hart—Scott—Rodino (HSR) Act Standards, U.S. CHAMBER
OF CoM. (Nov. 14, 2023), https://perma.cc/KQ8V-L4DZ. Most companies voluntarily drop or
restructure a deal ifit is flagged under HSR Act review. See Robert Freedman, Few Companies
Fight FTC, DOdJ over Antitrust, LEGAL DIVE (Oct. 14, 2024), https://perma.cc/2AU7-GMAK.

58  See 16 C.F.R. § 801.90 (2025); Marian Bruno, Avoidance Devices Won'’t Avoid HSR
Penalties, FTC (Nov. 14, 2019), https://perma.cc/SDKM-UdJ25; 15 U.S.C. § 18a(g).

59 Bruno, supra note 58 (citing 16 C.F.R. § 801.90).
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relevant regulations because most of the (already few)s enforce-
ment actions have resulted in settlements.s* One recent enforce-
ment action occurred in 2019, when the FTC filed a lawsuit alleg-
ing that Canon Inc. and Toshiba Corp. violated the law by using
“[s]everal unusual maneuvers” in an attempt to “obscure [their]
underlying transaction” and “avoid the obligation to file pre-
merger notification.”’s2 These maneuvers included Toshiba’s re-
structuring of its ownership interests in the acquired subsidiary;
the parties’ use of a third-party, special-purpose company to ac-
quire and nominally hold the acquired subsidiary until Canon
could take full control; and Toshiba’s decision to sell all outstand-
ing voting securities of the acquired subsidiary for a mere $900
while it simultaneously sold to Canon a single, nonvoting share
for $6 billion.ss Canon and Toshiba agreed to pay $5 million to
settle the case.64

3. What assets do regulators currently target under the
HSR Act?

The HSR Act applies to acquisitions of stock and share capi-
tal as well as acquisitions of assets. Thus, an asset acquisition
with no accompanying merger may be subject to the Act’s require-
ments. Typically, authorities calculate asset size based on U.S.
Generally Accepted Accounting Principles (GAAP), which con-
sider tangible assets,®> such as “machinery, equipment, land,
[and] rolling stock.”s6 Intangible assets—including patents, trade
names, software designs, in-process research and development
(R&D), human resources, and goodwill—are typically overlooked
in HSR Act enforcement, even though the total value of acquired

60 See id. (noting that a 2019 action “was the first penalty case brought under [the
relevant rule] in a number of years”). For examples of enforcement actions, see generally
United States v. Beazer PLC, 1992 WL 220784 (D.D.C. Aug. 14, 1992); United States v.
Equity Grp. Holdings, 1991 WL 28878 (D.D.C. Jan. 30, 1991); United States v. Tengelmann
Warenhandelsgesellschaft, 1989 WL 90361 (D.D.C. June 7, 1989).

61 See, e.g., Beazer, 1992 WL 220784, at *1; Equity Grp. Holdings, 1991 WL 28878,
at *1; Tengelmann, 1989 WL 90361, at *1.

62 Bruno, supra note 58. See generally Complaint, United States v. Canon, Inc., 2019
WL 5793200 (D.D.C. Oct. 8, 2019) (No. 19-cv-01680-TSC).

63 Bruno, supra note 58.

64 Canon Inc., Toshiba Corporation Agree to Pay $5 Million for Violating Federal
Antitrust Laws, FTC (June 10, 2019), https://perma.cc/3PWH-4F3A.

65 See John D. Kepler, Charles G. McClure & Christopher R. Stewart, Competition
Enforcement and Accounting for Intangible Capital, 81 J. FIN. (forthcoming 2026) (manu-
script at 2) (available at https://onlinelibrary.wiley.com/doi/full/10.1111/jofi.70028).

66 See Robert E. Litan & Peter J. Wallison, Beyond GAAP, 26 REGUL. 50, 52 (2003).
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intangible assets dwarfs that of tangible assets. In 2019, for ex-
ample, total acquired intangible assets represented nearly “eight
times the amount of acquired tangible assets.”s7

A regulatory paradigm that ignores intangible asset acquisi-
tions isill-equipped to deal with the Al industry, where intangible
assets are companies’ key competitive inputs.s® Further, because
regulators do not typically review acquisitions of intangible
assets, there is even less case law analyzing which intangible
assets—if any—fall within the HSR Act’s scope.

B. The Reverse Acquihires

To keep up with industry, the current regulatory paradigm
must change. This Section describes the reverse acquihire deals
consummated thus far, then describes the unique problems posed
by concentration in the Al industry. Those unique problems make
it all the more pressing that regulators update their approach to
ensure all potentially anticompetitive combinations are reviewed
before they are closed—no matter what flavor they come in.

1. The deals.

Even after the 2025 change in presidential administrations,
Big Tech has remained a priority for antitrust enforcers.® In re-
sponse to consistent regulatory scrutiny, companies seek to struc-
ture transactions to avoid the HSR Act’s notification and review
requirements, which, by their very nature, slow the pace of
deals.”” Commentators have highlighted reverse acquihires as the
next iteration of creative dealmaking intended to avoid the HSR
Act’s requirements.”

67 Id.; Kepler et al., supra note 65 (manuscript at 2, 3 fig.1). See generally Claire Eck-
stein, The Measurement and Recognition of Intangible Assets: Then and Now, 28 ACCT. F.
139 (2004) (assessing arguments for and against recognizing intangible assets under GAAP).

68  See infra Part 1.B.2.

69 Michelle Lowery, Chelsea Mounayer & Zachary Sproull, Big Tech Remains Top
Priority for DOJ and FTC in US Antitrust Litigation, GLOB. COMPETITION REV. (Aug. 11,
2025), https://perma.cc/Q5SK-ROMP.

70 See Daniel A. Crane, Rethinking Merger Efficiencies, 110 MICH. L. REV. 347, 352 (2011).

71 See, e.g., Clark & Ghaffary, supra note 24; Luis Blanquez, Mergers & Acquisitions,
Al and Antitrust: The New Creative Ways for Big Tech to Enter the AI Market and Avoid
HSR Rules, THE ANTITRUST ATT'Y BLOG (July 21, 2024), https://perma.cc/TMWA-2PNR;
Josipa Majic Predin, How “Acquihires” Are Reshaping Silicon Valley’s Al Investments,
FORBES (July 15, 2025), https://perma.cc/X4ER-W862.
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Reverse acquihires are a more creative version of an ac-
quihire. In a traditional acquihire, the acquirer purchases a tar-
get company based on its talent pool rather than its assets or busi-
ness streams.” These transactions are popular among tech
companies because they represent a “smart way to access the tal-
ent” of a competing firm. Though the motivation is different, the
substance and deal structure of an acquihire mirrors that of a tra-
ditional acquisition. Because the only difference between an ac-
quihire and a traditional acquisition is the motive for the trans-
action, an acquihire is treated identically to a traditional
acquisition for purposes of HSR Act filing requirements.™

Reverse acquihires, on the other hand, involve a completely
distinct deal structure. In a reverse acquihire, a large tech com-
pany poaches the founders and key employees from a startup.? It
then makes a payment—ranging from hundreds of millions to bil-
lions of dollars—to the startup’s shell, which “is ostensibly a fee
to license the startup’s tech but is really a means to pay off its
VCs.”76 A reverse acquihire is unlike a traditional acquisition be-
cause no company is ever actually acquired.

Within eighteen months of the initial Microsoft—Inflection deal,
the reverse acquihire swept the industry—Microsoft, Amazon,
Google, and Meta have all employed the reverse acquihire strategy
to essentially buy an Al startup while evading HSR Act review. In
each instance, the reverse acquihirer poached a subset of the
startup’s employees and paid the remaining shell a large sum, rang-
ing from $650 million to $2.7 billion. First, in March 2024, nearly
all seventy employees of Inflection Al—a startup valued at $4 bil-
lion—quit their jobs and immediately took new positions at Mi-
crosoft.”” Microsoft paid Inflection’s shell $650 million for a license
to its Al models and for an agreement not to sue over Microsoft’s

72 Akshay Bohra, Out with the Old, In with the New? Acquihire Transactions, 4 J.
MULTIDISCIPLINARY STUD. 36, 38 (2024).

73 Id. For a history of acquihires, see Mariateresa Maggiolino, The Case of Acquihires
3—7 (Nov. 3, 2025) (unpublished manuscript) (available on SSRN).

74 Filing requirements are based solely on the size-of-transaction or size-of-person
tests. Therefore, the motivation for a transaction does not affect its regulatory burden un-
der the HSR Act. See supra note 53 and accompanying text.

75 Broughman et al., supra note 17, at 1486.

7% Id.

7 Hu & Varghese, supra note 1.
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poaching—which Inflection immediately used to pay off its inves-
tors.” As this Comment argues, such a payment to Inflection’s
shell was necessary because Microsoft acquired the core of
Inflection’s competitive assets. Next, in June 2024, the founders
and nearly two-thirds of the employees at Adept Al—a startup
valued at over $1 billion—quit their jobs and took new ones at
Amazon.” Amazon then paid Adept’s shell an undisclosed amount
for a license to its technology.s® Then, in August 2024, the found-
ers and thirty employees of Character Al—a startup also valued
at $1 billion—resigned and took new jobs at Google.s! Google paid
Character Al’s shell $2.7 billion.s2 Also in August 2024, Amazon
hired the founders of the AI robotics startup Covariant, along
with “about a quarter” of Covariant’s employees.s3 Amazon then
signed a nonexclusive license to Covariant’s technology$* and paid
Covariant’s shell $380 million.t> Then, in June 2025, Meta paid
$14 billion to the startup Scale Al in exchange for a 49% stake
and an agreement for the CEO and some of Scale’s “top technical
employees” to join Meta.s¢ Most recently, in July 2025, Google
hired several key staff members from the startup Windsurf and
paid $2.4 billion for a nonexclusive license to Windsurf’s technol-
ogy.8" The deal followed a failed attempt by OpenAl to acquire the
startup, which OpenAl had valued at $3 billion.ss

78  Broughman et al., supra note 17, at 1544; Julie Bort, Here’s How Microsoft Is Provid-
ing a “Good Outcome” for Inflection AI VCs, as Reid Hoffman Promised, TECHCRUNCH (Mar.
21, 2024), https://perma.cc/DTA6-PRJ5.

79 Broughman et al., supra note 17, at 1544; An Update from Adept, ADEPT.AI (June 28,
2024), https://perma.cc/DLC8-H6BY; Alex Heath, This Is Big Tech’s Playbook for Swallowing
the AI Industry, THE VERGE (July 1, 2024), https:/www.theverge.com/2024/7/1/24190060/
amazon-adept-ai-acquisition-playbook-microsoft-inflection.

80 See Broughman et al., supra note 17, at 1544.

81 Id.; Miles Kruppa & Lauren Thomas, Google Paid $2.7 Billion to Bring Back an Al
Genius Who Quit in Frustration, WALL ST. J. (Sept. 25, 2024), https://www.wsj.com/tech/ai/
noam-shazeer-google-ai-deal-d3605697.

82 See Broughman et al., supra note 17, at 1544; Kruppa & Thomas, supra note 81.

83  Anthony Ha, Amazon Hires the Founders of Al Robotics Startup Covariant,
TECHCRUNCH (Aug. 31, 2024), https://perma.cc/R7VJ-HDY7.

84 Jd.

85 Id.; Joseph Menn, Amazon Al Deal Leaves “Zombie” Start-Up in Its Wake, Whis-
tleblower Says, WASH. POST (Jan. 18, 2025), https://www.washingtonpost.com/technology/
2025/01/18/amazon-antitrust-ai-whistleblower.

86 Broughman et al., supra note 17, at 1544—45; Cory Weinberg, Meta to Pay Nearly
$15 Billion for Scale Al Stake and Startup’s 28-Year-Old CEO, THE INFO. (June 16, 2025),
https://www.theinformation.com/articles/meta-pay-nearly-15-billion-scale-ai-stake
-startups-28-year-old-ceo.

87  Kenrick Cai, Krystal Hu & Kritika Lamba, Google Hires Windsurf Execs in $2.4 Billion
Dealto Advance Al Coding Ambitions, REUTERS (July 11, 2025), https://perma.cc/E6QW-U7GR.

88 Id.



2026] Rethinking Asset Acquisitions 1013

These deals would have triggered an HSR Act filing due to
their size if they had been structured as traditional acquisitions.s
But because they were structured as reverse acquihires, the par-
ties proceeded as if they were outside the ambit of antitrust law.

Some commentators have therefore hypothesized that the re-
verse acquihire is a tool specifically intended to evade merger re-
view.? The deals have all targeted successful companies, not fail-
ing ones that were desperate for an exit—Inflection, for example,
was widely considered a rising star in Silicon Valley.* These
startups were desirable enough that they would have been “worth
the cost of a formal acquisition.”? But why pay more and wait
longer when you believe you can get what you want faster and
cheaper? Noting these concerns, the FTC opened an investigation
of the Microsoft—Inflection deal but has not publicly released any
determination or findings as of May 2026.9

2. The Al industry and concerns with concentration.

Regulators must take further action. Reverse acquihires can
produce the same anticompetitive effects as traditional mergers
while arguably avoiding their legal consequences. In a conven-
tional acquisition, a dominant firm absorbs a startup’s assets, lead-
ership, and future competitive potential in a single transaction
subject to merger review. Reverse acquihires achieve largely the
same result through a combination of mass hiring, technology li-
censing, and strategic contracting.’ The acquiring firm secures the
startup’s most valuable inputs—its business information and
know-how, transmitted through its employees—while leaving be-
hind a legally independent but competitively hollowed out entity.?

From an economic perspective, this distinction in form does
little to change the transactions’ potential anticompetitive effects
on Al markets, in which competition for labor is more intense

89 Broughman et al., supra note 17, at 1546.

90 See, e.g., id.; Blanquez, supra note 71.

91 See supra text accompanying notes 1-7.

92 Broughman et al., supra note 17, at 1546.

93 See Ben Wodecki, Microsoft’s $620M Inflection Deal Under FTC Investigation, Al BUS.
(June 6, 2024), https://aibusiness.com/companies/microsoft-s-620m-inflection-deal-under-
ftc-investigation.

94 See Predin, supra note 71. Acquihires and reverse acquihires may also involve
identical wealth transfers from the dominant firm to the startup. Indeed, if reverse ac-
quihires represent mere regulatory maneuvering, one might expect the license fee paid to
the startup to be equivalent to the price that an acquirer would have paid if the deal had
been consummated as a formal merger (minus the expected costs of regulatory review).

95 See Clark & Ghaffary, supra note 24.
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than in traditional software markets. In AI markets, the most im-
portant competitive inputs are not easily separable IP or physical
infrastructure, but human capital and organizational expertise.?
That is because Al is built by “analyzing enormous amounts of
digital data,” and relatively “[flew researchers have experience
with the most advanced systems.””” While there are other ingre-
dients that are crucial to the success of an Al startup, companies
have been laser focused on talent because of the scarce supply.*
That fierce competition has even started to drain academia of Al
scholars: “In 2004, only 21% of AI PhDs went to industry, but by
2020, almost 70% [did].”?®

Both traditional acquihires and reverse acquihires thus have
the same potential to stifle competition in the Al industry, in
which “[t]he race for dominance is not just about building the big-
gest data centers or owning the most powerful chips” but is “an
increasingly desperate and astronomically expensive global con-
test to recruit and retain a tiny cohort of human minds who know
how to build the frontier models that are reshaping the tech land-
scape.”10 The deals strip startups of key leadership and stymie
startups’ efforts to recruit top talent.'t As one commentator put
it: “In a field where talent truly is the most valuable asset, the
rules governing how that talent moves between companies will
shape the innovation landscape for decades to come.”102

Reverse acquihires also closely resemble traditional mergers
in their potential effects on labor market concentration.¢ Both

96 See Why Is Meta Fueling the Frenzy for Al Talent and Acqui-Hires?, ARPU (June 15,
2025) [hereinafter Why Is Meta Fueling the Frenzy for Al Talent], https://[perma.cc/A5T5-AE34;
Maggiolino, supra note 73, at 7-11.

97  Mike Isaac, Eli Tan & Cade Metz, A.I Researchers Are Negotiating $250 Million Pay
Packages. Just Like N.B.A. Stars, N.Y. TIMES (July 31, 2025), https://www.nytimes.com/
2025/07/31/technology/ai-researchers-nba-stars.html.

98  Jd. Computing power is another major restraint—but also an ingredient that Big
Tech is using as a recruiting tool. When recruiting engineers, Meta reportedly offered to allot
them a certain amount of graphical processing units, or GPUs, for their Al research. See id.

99 Nur Ahmed, Muntasir Wahed & Neil C. Thompson, The Growing Influence of In-
dustry in AI Research, 379 SCI. 884, 884 (2023).

100 Why Is Meta Fueling the Frenzy for AI Talent, supra note 96; see also Binesh Balan,
Siru Huang, Xiaoyu Chen, Chun Hymn Chao, Aryan Dudeja & Nick Qin, The Evolution of
Acquihires 2.0: Buying Teams, Not Balance Sheets 5—6 (2025) (unpublished manuscript)
(available on SSRN). See generally Ahmed et al., supra note 99.

101 Clark & Ghaffary, supra note 24.

102 Predin, supra note 71.

103 For an analysis of whether reverse acquihires could be successfully challenged un-
der § 7 of the Clayton Act, see Alexandros Kazimirov, Mergers & Cooptive Acquisitions, 77
MERCER L. REV. 877, 894-904 (2026). The article uses the nomenclature “quasi-merger”
but is referring to the same reverse acquihire deals.
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reverse acquihires and traditional mergers consolidate control
over a scarce and highly specialized workforce in the hands of al-
ready dominant firms. Recent economic scholarship shows that
acquihires can generate monopsony power in labor markets by
reducing the number of independent employers competing for
elite technical talent.# But whereas traditional acquihires at
least receive some regulatory scrutiny before their completion, re-
verse acquihirers are unencumbered. This competitive concern is
especially acute in the AI industry, in which the relevant labor
market is narrow, global, and characterized by extreme skill scar-
city.1s By absorbing a rival’'s workforce en masse, reverse ac-
quihires reduce outside options for remaining workers and raise
barriers to entry for new firms that depend on recruiting from the
same limited talent pool.

If regulators permit reverse acquihires to proceed without
scrutiny, they risk distorting the Al innovation ecosystem. If
startups understand that their most viable exit is not to scale in-
dependently or be acquired as a firm1% but instead to have their
leadership and engineers selectively absorbed by incumbents, em-
ployees’ incentives to join competing platforms may weaken. Over
time, this dynamic may reinforce incumbent dominance not
merely by eliminating present competitors but also by drying up
the recruiting pipeline and thus preventing the emergence of fu-
ture startups.

Of course, talent-driven acquisitions are not inherently
harmful. They can contribute to competition in product markets
by combining top talent with the resources and organizational ex-
pertise to bring better products to market.1o” In labor markets,
they can also generate higher salaries and facilitate mobility.10s
But the reverse acquihire structure deprives regulators of the
ability to assess the transaction’s effects before the deal is done.

104 See generally Heski Bar-Isaac, Justin P. Johnson & Volker Nocke, Acquihiring for
Monopsony Power, 71 MGMT. SCI. 3485 (2024).

105 Why Is Meta Fueling the Frenzy for Al Talent, supra note 96.

106 For an account of typical exit paths, see Broughman et al., supra note 17, at 1489-98.

107 See Dirk Auer & Mario A. Zaniga, Al Partnerships and Competition: Damned If You
Buy, Damned If You Don’t, INT'L CTR. FOR L. & ECON. (Aug. 19, 2023), https://perma.cc/8SWQZ
-5JDU (explaining that partnerships between Al startups and incumbent firms can enhance
competition by enabling startups to leverage incumbents’ capital, risk tolerance, infra-
structure, and distribution capabilities); Maggiolino, supra note 73, at 7—11.

108 See Auer & Zuniga, supra note 107, Maggiolino, supra note 73, at 7-11.
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Reverse acquihires in the Al industry should not be viewed
as categorically distinct from mergers simply because they lack a
formal transfer of corporate control. When such transactions have
the same economic effects as traditional mergers, such as elimi-
nating independent sources of innovation and consolidating labor
market power, they raise the same core competitive concerns that
animate merger law. Subjecting reverse acquihires to some form
of scrutiny—or reconceptualizing them as functional mergers for
antitrust purposes—may therefore be necessary to prevent firms
from achieving through structure what they could not achieve
through substance.

II. APPLYING THE HSR ACT TO REVERSE ACQUIHIRES

As discussed above, regulators typically calculate HSR re-
view thresholds based on tangible assets.1 Startups do not trans-
fer any tangible assets in a reverse acquihire;''* thus, reverse ac-
quihires do not fall squarely within the current paradigm.
Existing scholarship has argued that a failure to recognize intan-
gible assets as assets can frustrate regulators’ efforts and lead to
increased concentration, especially in the pharmaceutical and
technology sectors, where intangible assets comprise the core of
most firms’ value.l't But most scholarship has focused on deals
that already qualify as mergers or asset acquisitions, arguing
that current standards artificially deflate deal size by ignoring
intangible assets, causing many large deals to fall short of the
relevant thresholds and thus avoid merger review.112

Reverse acquihires are a different beast. A reverse acquihire
is not an already-cognizable transaction that is arguably under-
valued. In the eyes of the Big Tech firms, the reverse acquihire is
not cognizable under the HSR Act at all, regardless of the deal’s
size. Thus, to bring the reverse acquihire properly within the am-
bit of the HSR Act, this Part considers whether and how regula-
tors may properly define the transactions as asset acquisitions.

This Part argues that regulators already have legal tools that
they can use to subject certain acquisitions of intangible assets to

109 See supra Part 1.A.3.

110 See supra Part 1.B.1.

111 See generally Kepler et al., supra note 65.

112 See id. (manuscript at 14) (finding that intangibles represent a higher proportion
of deal value in deals that are not reportable under the HSR Act).
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HSR Act review. Specifically, this Part highlights two examples
of regulators and courts treating intangibles as assets in the an-
titrust law context. Part I1.A first examines how courts and regu-
lators have treated certain IP licensing agreements as asset ac-
quisitions subject to HSR Act review. However, a rule focused on
IP licensing agreements would likely be insufficient to achieve
regulatory oversight of reverse acquihires. Much like the tangible
asset paradigm, an IP-centered rule could also be easily circum-
vented via creative dealmaking. Thus, Part II.B next highlights
examples of courts and regulators defining other intangibles as
assets. Based on these examples, Part I1.B argues that regulators
can treat reverse acquihires as acquisitions of Al startups’ most
important assets: their business information and know-how.

A. Reverse Acquihires as Intellectual Property Transfers

This Section first describes regulators’ current rules for re-
viewing IP transfers under the HSR Act. These rules could argu-
ably be used to target reverse acquihires, which have so far in-
cluded IP licensing agreements. However, as this Section next
explains, regulators should not focus their attention solely on the
licensing aspect of the reverse acquihire deals. Because the re-
verse acquihirers could easily allocate less of the payment to the
licensing component of the deal—or leave it out altogether—such
a rule would be too easily circumventable.

1. Intellectual property transfers under the HSR Act.

Though regulators do not typically include intangible assets
in a calculation of deal size under the HSR Act,!'3 they do review
some IP transfers under the Act. For example, FTC rules stipu-
late that a transfer of pharmaceutical patent rights “constitutes
an asset acquisition.”14 In 2015, the D.C. Circuit upheld the
FTC’s position that such transfers are reportable “even if the li-
censor retains the limited right to manufacture under the patent
or part of a patent for the licensee.”’’5s In other words, a transfer

113 See supra Part 1.A.3.

114 16 C.F.R. § 801.2(g)(2) (2025).

115 Pharm. Rsch. & Mfrs. of Am. v. FTC, 790 F.3d 198, 199, 208 (D.C. Cir. 2015) (quo-
tation marks omitted) (quoting Premerger Notification; Reporting and Waiting Period Re-
quirements, 78 Fed. Reg. 68705, 68707 (Nov. 15, 2013)). The D.C. Circuit conducted its
analysis pursuant to the now-dead Chevron doctrine. Id. at 204 (“In addressing this claim,
we apply the familiar Chevron framework.”). Because the underlying case supporting the
decision, Chevron U.S.A. Inc. v. Natural Resources Defense Council, Inc., 467 U.S. 837
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of rights need not be exclusive to count as an asset acquisition
under the HSR Act. Further, the court held that by defining
transfers of patent rights as asset acquisitions, the FTC “was ‘not
expanding the HSR [Act’s] requirements to parties or transac-
tions not covered by the Act,” but ‘simply clarifying the types of
transactions that constitute asset transfers for which the Act re-
quires prior notification.” 16 Such clarification was necessary, the
court held, because the FTC’s prior approach was not well-
equipped to deal with changes in the pharmaceutical industry.!17

Additionally, the court rejected the argument that the HSR
Act prohibited the FTC from adopting industry-specific rules,
holding that the FTC may adopt rules “to address a problem that
[is] specific only to the [relevant] industry.”'s The court explained
that industry-specific rules are “perfectly consistent with the pur-
poses of the Act” because they help the enforcement agencies
“identify problematic mergers and acquisitions before they [are]
consummated.”119

Other case law addressing whether IP transfers are assets
under the HSR Act is thin.120 But in guidance documents, the FTC
and DOJ (referred to here as the Agencies) have stated that cer-
tain exclusive IP transfers outside the pharmaceutical industry
can be evaluated under the HSR Act. For example, in a 2017 guid-
ance document, the Agencies clarified that they would consider

(1984), was formally overruled by Loper Bright Enterprises v. Raimondo, 144 S. Ct. 2244,
2273 (2024), it is therefore possible that a court could reach a different result if it recon-
sidered the FTC’s rule in a post—Loper Bright world. Nonetheless, the D.C. Circuit’s con-
clusion still provides a useful historical example of courts and regulators treating intangi-
ble assets as assets under the HSR Act.

116 Pharm. Rsch. & Mfrs. of Am., 790 F.3d at 208 (alteration in original) (quoting Pre-
merger Notification, 78 Fed. Reg. at 68709).

117 Id. (“The FTC determined that the Rule reflected a necessary and important clar-
ification of its regulatory policy because, ‘due to the evolution of pharmaceutical patent
licenses, the “make, use, and sell” approach [was] no longer adequate to evaluate the HSR
reportability of exclusive patent licenses in the pharmaceutical industry.” (alteration in
original) (quoting Premerger Notification, 78 Fed. Reg. at 68707)).

118 Id. at 206.

119 Id.

120 Other courts have, however, considered certain forms of IP to be “assets” under
other antitrust laws. See, e.g., SCM Corp. v. Xerox Corp., 645 F.2d 1195, 1210 (2d Cir.
1981) (“Since a patent is a form of property . . . and thus an asset, there seems little reason
to exempt patent acquisitions from scrutiny under [§ 7 of the Clayton Act].”); United States
v. Lever Bros. Co., 216 F. Supp. 887, 889 (S.D.N.Y. 1963) (“The defendant . . . urges that
the acquisition here was not the acquisition of an asset. It appears clear, however, that a
trademark may be a very valuable asset of a company [and] patents may be valuable
assets of a company.”).
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certain transfers of IP rights when analyzing a merger.2t The
guidance was not specifically directed at the pharmaceutical in-
dustry, suggesting that the Agencies believed exclusive licenses
could be considered in a merger analysis for any industry. Fur-
ther, the Agencies clarified that they will still apply a merger
analysis to a nominally nonexclusive license if “the circumstances
indicate that it is exclusive in fact.”22 For example, merger
analysis may also apply to a “transaction involving a license that
does not fall within the traditional definition of an exclusive li-
cense but in substance transfers intellectual property rights and
raises the same potential antitrust concern—i.e., the transac-
tion’s effect may be to substantially lessen competition.”2s The
Agencies’ view thus seems to be that IP transfers can be consid-
ered asset acquisitions as long as these transfers are either ex-
plicitly or essentially exclusive.

2. The problem with focusing attention on the licensing
aspect of reverse acquihires.

An attempt to target the reverse acquihires as transfers of IP
rights would likely fail. True, each of the reverse acquihire deals
discussed in Part I.B.1—except for the Meta—Scale Al deal—has
included a license to the startup’s technology.:2¢ It may therefore
be tempting to argue that regulators could target the licensing
component of the reverse acquihires alone without needing to con-
sider whether or how poaching employees factors into the anti-
trust analysis. But targeting the licensing component of the deals
1s not likely to be an effective strategy for two reasons.

First, the license agreements so far have been nonexclu-
sive,'”s and the Agencies have indicated only that they will
analyze certain exclusive licenses as mergers, not non-exclusive
licenses.26 Of course, the Agencies could argue that the licenses
are exclusive in fact. For example, an enforcement action with re-
spect to the Microsoft—Inflection deal could highlight the fact that

121 U.S. DEP'T OF JUST. & FTC, ANTITRUST GUIDELINES FOR THE LICENSING OF
INTELLECTUAL PROPERTY 34 (2017) [hereinafter DOJ & FTC, ANTITRUST GUIDELINES].
(“The Agencies will apply a merger analysis to an outright sale by an intellectual property
owner of all of its rights to that intellectual property and to a transaction in which a person
obtains through grant, sale, or other transfer an exclusive license for intellectual property.”).

122 [d. at 34-35.

123 Id. at 34 n.85.

124 See supra Part 1.B.1.

125 See supra Part 1.B.1.

126 See DOJ & FTC, ANTITRUST GUIDELINES, supra note 121, at 34-35, 34 n.85.
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Inflection changed course after the mass exodus.?” If Inflection is
no longer using its IP, a court could infer that Microsoft is the new
true owner. But even if this argument won the battle, it would
lose the war.

That is because, second and more fundamentally, the reverse
acquihirers could always change the deal structure to circumvent
a rule targeting IP transfers alone. If, as some scholars have hy-
pothesized,!?s the acquiring firm is merely using an IP transfer to
pay off the startup’s shell and placate its investors, companies
could restructure deals in the future to avoid a rule focused on li-
censing deals. For example, the $650 million Microsoft—Inflection
deal constituted a $620 million payment for a nonexclusive license
and a $30 million payment to not sue over Microsoft’s poaching.!2
If Microsoft knew regulators would scrutinize a nonexclusive li-
cense deal with a valuation exceeding HSR Act thresholds, it could
simply allocate more of the payment to the agreement not to sue.
While paying off their investors (and therefore avoiding litigation)
1s likely a key concern for founders, it likely would not matter if
the funds came from a licensing deal or some other label. There-
fore, the next Section considers what other tools regulators could
use to challenge the deals holistically.

B. Reverse Acquihires as Transfers of Other Intangible Assets

Because of the limitations of focusing narrowly on the deals’
IP transfers, additional regulatory tools are needed to effectuate
the goals of U.S. antitrust law. This Section first presents the eco-
nomic case for including intangible assets other than IP in HSR
Act review, then explores legal tools regulators can draw from to
review reverse acquihires under the HSR Act.

1. The economic case.

Intangible assets include not just patents but also trade
names, in-process R&D, and goodwill.130 These assets are often
overlooked in HSR Act enforcement, even though total acquired
intangible assets now represent nearly eight times the amount of

127 See supra text accompanying note 14.

128 See supra note 76 and accompanying text.

129 Broughman et al., supra note 17, at 1544; Bort, supra note 78.
130 Kepler et al., supra note 65 (manuscript at 2—3).
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acquired tangible assets.3t The comparatively higher rate of in-
tangible asset acquisition reflects the fact that intangibles have
become an increasingly important part of the modern economy.!s2
The future of growth and innovation no longer lies with physical
assets such as land, equipment, or machinery, but with ideas.
Scholars have thus explored whether intangible assets should be
measured and counted as assets.’33 In response to these concerns,
some federal agencies have begun to account for intangible assets
in their own operations. For example, the U.S. Bureau of Economic
Analysis has incorporated some intangible investments into its
measurement of the national economy.13+

As discussed above, the Agencies also consider certain intan-
gibles as assets—namely exclusive IP licensing agreements.!s
The fact that antitrust authorities treat certain patent transfers
as asset transfers under the HSR Act reflects a set of judgments
that: (1) patents are valuable assets, (2) patent acquisitions can
“substantially [ ] lessen competition” or “tend to create a monop-
oly,”136 and (3) providing the Agencies with the opportunity to re-
view patent acquisitions before they are consummated best al-
lows the Agencies to “arrest restraints of trade in their
incipiency.”1s7

The same concerns justify a similar approach to other intan-
gible assets. IP is not the only intangible asset with value. And in
the Al industry, private actors have seemingly moved away from
exclusive IP licensing agreements or traditional mergers as the
preferred means for transferring valuable intangible assets.
Thus, just as the D.C. Circuit in Pharmaceutical Research & Man-
ufacturers of America v. FTC'38 recognized that new developments

131 Id.

132 Joel David & Francois Gourio, The Rise of Intangible Investment and the Transmis-
sion of Monetary Policy, FED. RSRV. BANK OF CHI. (Aug. 2023), https://perma.cc/MK9W-9A74.

133 See, e.g., Kepler et al., supra note 65 (manuscript at 2). See generally Colleen Ho-
nigsberg & Shivaram Rajgopal, Wage Wars: The Battle Over Human Capital Accounting,
12 HARV. BUS. L. REV. 275 (2022).

134 David & Gourio, supra note 132. The Bureau of Economic Analysis incorporates
some intangible investments into its measurements of the National Income and Product
Accounts of the United States. Id. Intangible assets include “patents or computer pro-
grams and applications, but also general know-how and business processes, human capi-
tal, and networks of relationships with customers or suppliers.” Id.

135 See supra Part 11.A.1.

136 15 U.S.C. § 18.

137 Cf. BAER, ORIGINS OF THE SPECIES, supra note 42, at 6 (quotation marks and al-
teration omitted) (quoting S. REP. NO. 81-1775, at 6 (1949), reprinted in 1950 U.S.C.C.A.N.
4293, 4298) (describing the goals of the Clayton Act).

138 790 F.3d 198 (D.C. Cir. 2015).
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in the pharmaceutical industry rightly prompted the FTC to
change its approach to HSR Act enforcement,'s® new develop-
ments in the Al industry also demand new approaches.

2. The legal case.

Though the Agencies have historically paid less attention to
transfers of intangible assets other than IP, they are not power-
less to address current challenges. Indeed, there are legal tools
already in regulators’ toolkits that can be used to review reverse
acquihires under the HSR Act. This Section explores three such
tools. First, regulators have defined “asset” broadly in divestiture
orders and settlements to include intangible assets such as busi-
ness information and know-how. If these intangible assets can be
divested from a company, they can also be acquired. In reverse
acquihires, these intangible assets are acquired through transfers
of employees and IP. To lend further support to this broader read-
ing of what constitutes an “asset” under the HSR Act, this Section
next looks to the Agencies’ historical approach to reviewing novel
transactions more broadly. Finally, this Section examines state-
ments by international competition authorities about reverse ac-
quihires. These statements reveal a shared regulatory intuition
that the deals are properly reviewable under antitrust laws.

a) Lessons from divestiture orders. Though the Agencies
have paid less attention to transfers of intangible assets other
than IP, there is at least one area where regulators define “asset”
more broadly: in divestiture orders and settlements.

A divestiture order remedies the anticompetitive effects of a
merger by requiring the defendant to divest itself of certain iden-
tified assets.10 Often, defendants subject to divestiture orders
must divest the identified assets to “a suitable entity—one that
can replace the competition lost as a result of a merger.”141 Before
the HSR Act, agencies lacked the practical ability to challenge
mergers before they were consummated; therefore, divestitures
were often ordered more than five years after the anticompetitive
merger, either as a remedy or settlement to a suit.1#2 After the

139 Id. at 208; see also supra note 117 and accompanying text.

140 WILLIAM J. BAER, A STUDY OF THE COMMISSION’S DIVESTITURE PROCESS 8 (1999)
[hereinafter BAER, COMMISSION’S DIVESTITURE PROCESS].

141 Id. at iii.

142 Id. at 2.
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HSR Act, divestitures have remained a common remedy in mer-
ger enforcement actions, but they are often “negotiated and en-
tered prior to consummation of the reported merger.”143

The Agencies define divestiture assets broadly to include var-
1ous types of intangible assets. The DOJ stated in a 2020 guidance
document that a divestiture “must include all assets, tangible and
intangible, necessary for the purchaser to be an effective, long-
term competitor.”14¢ Parties to divestiture orders have identified
a wide range of intangible assets in the documents themselves—
including “[bJusiness [i]nformation,”4 “know-how,”46 “good-
will,”147 “technical information,”4¢ “quality and assurance and
control procedures,”’*® and “safety procedures”is® as assets.’s! In
one divestiture order, “business information” was further defined
to include “unwritten knowledge of employees, contractors, and
representatives.”152

The divestiture orders demonstrate that intangibles such as
business information or know-how are assets that can be identi-
fied, removed from one company, and sold to another. Parties to
divestiture orders recognize that even intangible assets that lack
a concrete package of legal rights and remedies (like IP has) are
still properly categorized as assets. More importantly, the divest-
iture orders do not define business information, know-how, and

143 [d. at 3.

144 See DOJ, MERGER REMEDIES MANUAL, supra note 49, at 21; see also id. at 7 (“A
critical asset may be intangible.”).

145 U.S. Foods Holding Corp., 168 F.T.C. 662, 667 (2019).

146 United States v. Anheuser-Busch InBev SA/NV, 2021 WL 2483595, at *2 (E.D. Mo.
Apr. 13, 2021); United States v. Bayer AG, 2019 WL 1431903, at *2—4 (D.D.C. Feb. 8, 2019);
United States v. AMC Ent. Holdings, Inc, 2017 WL 2819868, at *2 (D.D.C. Mar. 7, 2017).

147 U.S. Foods Holding Corp., 168 F.T.C. at 667.

148 Anheuser-Busch, 2021 WL 2483595, at *2; Bayer AG, 2019 WL 1431903, at *3;
AMC Ent. Holdings, Inc., 2017 WL 2819868, at *3.

149 Anheuser-Busch, 2021 WL 2483595, at *2; Bayer AG, 2019 WL 1431903, at *3;
AMC Ent. Holdings, Inc., 2017 WL 2819868, at *3.

150 Anheuser-Busch, 2021 WL 2483595, at *2; Bayer AG, 2019 WL 1431903, at *3;
AMC Ent. Holdings, Inc., 2017 WL 2819868, at *3.

151 See John Sipple, 9011009 Informal Interpretation Re: Request for Advice Under
Hart—Scott—Rodino Act 3—4 (Nov. 20, 1990) (agreeing that an acquisition restructured to
purchase only intangible assets, including “customer lists, trademarks, trade secrets, prod-
uct registrations, knowhow and . . . goodwill” was still within the HSR Act’s scope, but noting
that no new filing was needed). While no divestiture order has defined personnel themselves
as “assets,” enforcers have used divestiture orders to limit actions defendants can take with
respect to their employees. For example, one divestiture order required the defendants “not
[to] interfere with any negotiations by [an acquirer] to employ . .. any defendant employee
whose primary responsibility is the production and operation of the Divestiture Assets.”
United States v. Walt Disney Co., 2019 WL 5386807, at *2 (S.D.N.Y. Sept. 23, 2019).

152 U.S. Foods Holding Corp., 168 F.T.C. at 665.
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goodwill as assets merely in passing. Rather, the orders reflect
the Agencies’ acknowledgement that these assets are concrete
enough to be identified, excised from the merging parties, and
sold to a purchaser. Further, some divestiture orders were nego-
tiated and agreed to by the merging parties as part of a settle-
ment.’’3 When entering into the agreements, the private parties
represented that “the divestiture[s] . .. can and will be made.”5
Thus, both private parties and the enforcing Agencies have
agreed on multiple occasions that intangible assets other than
IP—including business information, know-how, goodwill, tech-
nical information, quality assurance and control procedures, and
safety procedures—can be identified, removed from one company,
and sold to another.155

If business information, know-how, and goodwill can be di-
vested, they can also be acquired. Thus, reverse acquihires can be
understood as acquisitions of business information or know-how.
This definition would allow the Agencies to look beyond the form
of the transaction, instead concentrating on economic realities.
The core of Al startups’ value is the “unwritten knowledge of
[their] employees.”156 When Microsoft hires away the key employ-
ees of Inflection and pays Inflection’s shell over half a billion dol-
lars (ostensibly in exchange for a license to its technology),
Microsoft has purchased the core of Inflection. The Agencies can
properly look beyond the form of the payment (a license fee) and
consider the surrounding context. Hundreds of millions of dollars
were transferred to Inflection’s shell mostly “to pay off its VCs,”

153 See Anheuser-Busch, 2021 WL 2483595, at *1; Bayer AG, 2019 WL 1431903, at *1;
AMC Ent. Holdings, Inc., 2017 WL 2819868, at *1.

154 Anheuser-Busch, 2021 WL 2483595, at *1; see also Bayer AG, 2019 WL 1431903,
at *1 (“Bayer and Monsanto have represented to Plaintiff that all of the divestitures re-
quired below can and will be made as required by this Final Judgment, [and] BASF has
represented to Plaintiff that it can and will acquire the Divestiture Assets pursuant to its
obligations.”); AMC Ent. Holdings, Inc., 2017 WL 2819868, at *1 (“Defendants have rep-
resented to Plaintiff that the divestitures required below can and will be made.”).

155 Agency treatment of customer bases as assets is also instructive. In its 2020 Mer-
ger Remedies Guidance, the DOJ stated: “In markets where an installed base of customers
is required in order to operate at an effective scale, the divested assets should either con-
vey an installed base of customers to the purchaser or quickly enable the purchaser to
obtain an installed customer base.” DOJ, MERGER REMEDIES MANUAL, supra note 49, at
7. Just as employees are not typically bound to continue working for their employer, cus-
tomers are not typically bound to indefinitely continue using a certain supplier. Neverthe-
less, the Agencies and private entities have recognized in divestiture orders that the good-
will and relationships built with customers are valuable assets that can be transferred to
another entity. The same can be said of employees.

156 U.S. Foods Holding Corp., 168 F.T.C. at 665 (defining business information); see
also supra Part 1.B.2.



2026] Rethinking Asset Acquisitions 1025

not to license its technology.»” This payment is necessary because
all parties recognize that Microsoft has acquired the core of In-
flection—the know-how and information possessed by its scarce
labor force.15s

b) Lessons from other areas of merger law. Regulators and
courts frequently take a holistic approach in other areas of mer-
ger law. The FTC’s practice “whenever a person enters into a
transaction or device to avoid the [HSR Act’s] reporting require-
ments” is to “look through the structure to the substance of the
transaction.”’s® Further, the Agencies’ 2023 merger guidelines
emphasized substance over form, including as one of its eleven
guidelines: “When a Merger Is Part of a Series of Multiple Acqui-
sitions, the Agencies May Examine the Whole Series.”160

For example, the FTC’s lawsuit against Canon and Toshiba
alleged that the two violated the law by using “[s]everal unusual
maneuvers’ in an attempt to “obscure [their] underlying transac-
tion” and “avoid the obligation to file [a] premerger notifica-
tion.”161 Canon and Toshiba agreed to pay $5 million to settle the
case.12 Reverse acquihires pose similar concerns because they
also represent an attempt to use creative dealmaking to avoid reg-
ulatory burdens.

The Supreme Court has employed a similarly flexible ap-
proach to merger review when interpreting what counts as an “ac-
quisition.” In United States v. E.I. Du Pont de Nemours & Co.,63
the Court held that an “acquisition” under the Clayton Act re-
ferred to both the purchase of rights in another company and the
retention of those rights.’6¢ The Court reasoned that the “aim” of
the Clayton Act was “primarily to arrest apprehended conse-
quences of intercorporate relationships before those relationships
could work their evil, which may be at or any time after the ac-
quisition, depending upon the circumstances of the particular
case.”16 This reasoning justified a more expansive interpretation
of “acquisition.”¢6 In United States v. ITT Continental Baking

157 Broughman et al., supra note 17, at 1486.

158 See supra notes 96—-102 and accompanying text.

159 Bruno, supra note 58 (citing 16 C.F.R. § 801.90).

160 [J.S. DEP'T OF JUST. & FTC, MERGER GUIDELINES 23 (2023).

161 Bruno, supra note 58.

162 See United States v. Canon Inc., 2019 WL 5793200, at *1 (D.D.C. Oct. 8, 2019).
163 353 U.S. 586 (1957).

164 Id. at 596-98.

165 Id. at 597.

166 [



1026 The University of Chicago Law Review [93:999

Co.,67 the Court similarly rejected a company’s argument that the
use of the term “acquiring” in a consent order referred only to the
initial act of acquisition, instead holding that ““acquiring’” must
mean both the act of first obtaining assets and the retention and
use of those assets.”68 Intercorporate relationships can “work
their evil . .. at [ ] any time after the acquisition” and no matter
the technical form that they take.®? Regulators can point to these
Supreme Court cases to support a broad, flexible reading of
“asset” that accounts for new challenges in the Al industry.

Lower courts have also adopted flexible and broad under-
standings of what counts as an “asset” and an “acquisition” under
relevant antitrust statutes. For example, in 1960, the Southern
District of New York in United States v. Columbia Pictures
Corp.17 explained that “the words ‘acquire’ and ‘assets’ are not
terms of art or technical legal language”; instead, in the context
of § 7 of the Clayton Act, “they are generic, imprecise terms en-
compassing a broad spectrum of transactions.”’”* Thus, the test
for whether something is an acquisition or asset “is pragmatic,”
and “[t]he final answer is not in the dictionary.”1”2 Further, the
court noted that “[t]he fact that an item of value may not be
treated as an asset for purposes of taxation or bookkeeping, while
having some evidential significance, is not conclusive.”'7s

Together, these examples reveal courts’ and regulators’ de-
sire to look through the form of a given transaction to its compet-
itive substance. If a transaction results in a substantial lessening
of competition by transferring key competitive inputs from one
company to another, it is reviewable under the HSR Act. Reverse
acquihires are new in form but not in substance. Regulators can
and should apply the HSR Act to review them.

¢) Lessons from abroad. Competition authorities abroad

have responded to reverse acquihires more quickly than U.S. en-
forcers, and their approaches can also inform a domestic re-
sponse. Three separate foreign competition agencies have clari-
fied that the deal structures used in reverse acquihires may
constitute mergers and thus may be reviewable under their com-

167 420 U.S. 223 (1975).
168 Id. at 243.

169 E.I. du Pont, 353 U.S. at 597.

170 189 F. Supp. 153 (S.D.N.Y. 1960).
171 Id. at 181-82.

172 Id. at 182.

173 Jd.
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petition laws. However, because the transactions did not substan-
tially affect each jurisdiction’s markets, they were not large
enough to meet review thresholds.™ Action from U.S. regulators
is therefore still necessary to arrest the potentially anticompeti-
tive effects of reverse acquihires between domestic companies.

First, the European Commission (EC) ruled that the Microsoft—
Inflection reverse acquihire constituted “a structural change in the
market that amounts to a concentration as defined under’ the
European Union Merger Regulation.'” The EC focused on two fea-
tures of the transaction: (1) that “the transaction involves all assets
necessary to transfer Inflection’s position in the markets for gener-
ative Al foundation models and for Al chatbots to Microsoft” and
(2) Inflection’s announcement after the transaction that it “would
shift its focus to a different activity, namely its Al studio busi-
ness.”176 Together, these features suggested that Microsoft had pur-
chased key competitive assets from Inflection. The EC closed its in-
vestigation after the seven member states that had submitted an
initial referral withdrew their request because the deal was not
large enough to meet the states’ or the EC’s review thresholds.177

Second, Germany’s competition authority—the Bun-
deskartellamt—investigated the same transaction. It concluded
that “the takeover of all employees together with the accompany-
ing agreements on financing and the use of intellectual property
rights [ ] constitute[d] a merger which is generally subject to mer-
ger control.”17s But the Bundeskartellamt did not take further ac-
tion because Inflection did not have “substantial operations in
Germany at the time it [was] acquired.”?

Finally, the United Kingdom’s competition agency, the Compe-
tition and Markets Authority (CMA), concluded that the Microsoft—
Inflection deal constituted a “relevant merger situation.”: After

174 For an academic analysis of whether a transfer of employees alone could qualify
as a merger under European Union law, see Maggiolino, supra note 73, at 11-18.

175 Commission Takes Note of the Withdrawal of Referral Requests by Member States
Concerning the Acquisition of Certain Assets of Inflection by Microsoft, EUR. COMM'N (Sept.
18, 2024), https://perma.cc/SBGB-DNCV.

176 Id.

177 Id.

178 Taking Over Employees May Be Subject to Merger Control in Germany—Bun-
deskartellamt Not Competent to Review Microsoft/Inflection Transaction as Inflection Has
No Substantial Operations in Germany, BUNDESKARTELLAMT (Nov. 29, 2024), https://
perma.cc/6VIY-4NVQ.

179 Id.

180 Microsoft Corporation’s Hiring of Certain Former Employees of Inflection and Its
Entry into Associated Arrangements with Inflection: Decision on Relevant Merger Situation
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considering the “substance of the transaction ... rather than
merely its legal form” and “the totality of all relevant considera-
tions,” the CMA determined that Microsoft effectively acquired at
least a portion of Inflection. 8t However, the CMA concluded its in-
vestigation after it determined that the transaction was unlikely to
substantially lessen competition in its domestic industry.1s2

At least three separate regulators have independently con-
cluded that the reverse acquihires are properly categorized as
asset acquisitions or mergers and thus are subject to review un-
der their respective competition laws. Though a precise analysis
of reverse acquihires under foreign competition law is outside the
scope of this Comment, these statements by foreign competition
authorities are still instructive for U.S. regulators. They reveal a
shared intuition that transactions that transfer a firm’s core in-
puts—in this case, its talent, knowledge, IP, and competitive po-
sitioning—can pose competition risks even when packaged as em-
ployment or services agreements.

* % %

For U.S. enforcers, these cases highlight the need to examine
substance over form and ensure that economically significant re-
structurings do not evade merger review merely because they do
not mimic traditional deal structures.’ss Reviewing such deals is
especially important in the United States’ own domestic Al mar-
ket, where the deals have a much larger potential to substantially
affect competition. Though this Comment proposes a broader def-
inition of “asset,” going beyond the Agencies’ current understand-
ing, courts and regulators have often looked past the form of a
transaction to assess potential liability and obligations under mer-
ger law. Considering reverse acquihires as asset acquisitions also
furthers the purpose of the HSR Act: to allow regulators to assess
potentially harmful deals before they are consummated. Finally,
regulators already have legal tools and experience from divestiture
orders that could support a decision to begin reviewing acquisitions
of know-how and business information under the HSR Act. Divest-
iture orders already recognize that business information and

and Substantial Lessening of Competition, COMPETITION & MKTS. AUTH. 19-31 (Oct. 24,
2024) [hereinafter U.K. Merger Decision], https://perma.cc/2SN2-TJPS.

181 [d. at 19-22.

182 [d. at 50-51, 54-55.

183 The Agencies frequently examine the substance of a transaction in addition to its form
when enforcing the antitrust laws. See, e.g., Columbia Pictures, 189 F. Supp. at 181-82.
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know-how can be identified, excised from one company, and sold to
another. Reverse acquihires do just that. Together, divestiture or-
ders, other areas of merger law, and decisions of international com-
petition agencies demonstrate that regulators can and should re-
view reverse acquihires under the HSR Act.

ITI. ADDRESSING OBJECTIONS AND CONCERNS

This Part addresses two potential objections to the argument
that reverse acquihires are acquisitions of know-how, business in-
formation, or other intangible assets subject to the HSR Act.
First, Part I11.A responds to the argument that reverse acquihires
contribute to competitive labor markets. It argues that the trans-
actions should be subject to HSR Act review regardless of their
potential procompetitive effects because pre-deal review permits
regulators to assess the transactions before any potential damage
1s done. Second, Part III.B addresses the argument that it would
be too difficult for regulators to concretely define when an acqui-
sition of intangible assets other than IP has occurred, because
non-IP intangible assets do not have a specific package of legal
rights and remedies. This Part agrees that clear, narrow rules are
necessary for private parties to accurately assess their obligations
under the HSR Act. It therefore concludes by suggesting a few
metrics regulators can use to craft these rules, as well as avenues
for future research.

A. Are Reverse Acquihires Actually Procompetitive?

A critic could view reverse acquihires very differently from
the portrait painted in this Comment thus far. In one account,
reverse acquihires are examples of companies fiercely competing
for workers by offering them higher compensation—a process reg-
ulators would usually bless as procompetitive, not a threat to
competition.'®* Zooming out to a global scale, some commentators
also criticize heightened regulatory attention in the Al industry
because they argue it hamstrings efforts of U.S. Al firms to out-
compete foreign ones.’85 Some commentators have therefore criti-
cized regulatory scrutiny of reverse acquihires, arguing that just

184 See supra text accompanying notes 96—99; ¢f. Broughman et al., supra note 17, at
1545-46 (noting the competitive benefits of traditional acquihires, but arguing that re-
verse acquihires are anticompetitive).

185 See, e.g., Aminu Abdullahi, OpenAI Urges White House to Loosen AI Rules, Warns
of China’s Rapid Advances, EWEEK (Mar. 17, 2025), https://www.eweek.com/news/openai
-white-house-ai-proposal-china.
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because a deal structure is intended to avoid antitrust laws does
not inherently mean it is anticompetitive.!s

But in a reverse acquihire, the dominant firm does not merely
attract away key employees by offering higher compensation. It
also pays the startup’s shell gobs of money. These large payments
distinguish the recent transactions from traditional acquihires, in
which the premium paid for the startup itselfis typically very low,
if anything at all.s” Merger review might not be appropriate if a
Big Tech firm merely lured away individual employees without a
payment to the startup’s shell. Indeed, this Comment has not ar-
gued that a transfer of employees in and of itself constitutes an
asset acquisition; rather, that employees are the vehicles through
which know-how and business information are transferred from
one entity to another.:ss It is this large value transfer from the
dominant firm to the startup, in addition to lavish compensation
packages for the new employees, that suggests that something
more than a transfer of laborers as fungible inputs is occurring.

Indeed, these firms are not charities, so one has to wonder
why they are making such massive payments to the startups’
shells instead of merely investing more resources in recruiting
key targets. Microsoft, Amazon, Google, or Meta would likely offer
a simple justification: that the payments are solely in exchange
for the nonexclusive license and have nothing to do with the mass
resignations and rehirings.!®® Regulators and courts should not
accept this story. First, the payments have blown past industry
standards for a nonexclusive license. Publicly available data from
2020 onward shows that Al licensing deals range from $500,000
to $50 million annually and do not typically include the massive
up-front payments seen in the reverse acquihire deals.'** Even in

186 See, e.g., Auer & Zuiiga, supra note 107.

187 See Balan et al., supra note 100, at 8-9.

188 For a similar argument in the context of EC law, see Maggiolino, supra note 73, at
16—18 (noting that, in certain cases, “the hiring of employees operates as the mechanism
through which the acquiring firm gains decisive and effective influence over the continu-
ation of a business activity previously carried out by another entity”).

189 For example, at the time of its deal with Inflection, Microsoft announced that In-
flection’s models would be available on Microsoft’s Azure cloud service. Hu & Varghese,
supra note 1. Google has also reportedly integrated portions of Windsurf’s technology into its
Al-powered development platform, Antigravity. Google Launches Antigravity: Free AI Develop-
ment Platform with Browser Control, DESIGN ZIG (Nov. 18, 2025), https://perma.cc/A3SFC-SJRY.

190 See generally Freeman Lewin, Market Report: AI Data Licensing Deals (2020—Pre-
sent), EMET, https://perma.cc/9PA4-XHG6. This dataset tracks Al data licensing deals,
not licensing deals for software or other technology. Still, the source provides a rough
benchmark for nonexclusive access to high-value IP deployed in the Al industry at scale,
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fields in which up-front fees in license arrangements are more
common, those payments have historically been far below the Al
reverse acquihire payments. As of 2018, the highest up-front fee
paid for a blockbuster biopharmaceutical license was $240 mil-
lion—roughly one-third of the lowest reverse acquihire licensing
payment and less than one-tenth of the highest payment.1

Second, regulators should not view the licensing deals in iso-
lation. Each of the licensing deals occurred in the context of mass
resignations and hirings, suggesting that the payments are con-
nected to the employee exoduses. Perhaps the dominant firms are
not taking a piecemeal approach because they don’t want one or
two or ten of the startups’ employees—they want to acquire the
core competitive assets of the business.’92 Or perhaps they recog-
nize that paying off startups’ investors is necessary to preserve
the tech ecosystem.193 Further, even if the deals represented fierce
competition for labor, too much of a good thing can still violate
the antitrust laws. One example of this principle is the law of
predatory pricing. Generally, offering lower prices is a sign of
healthy competition that benefits consumers. However, the law of
predatory pricing recognizes that sometimes low prices are part
of a firm’s anticompetitive strategy to drive competitors out of
business, permitting the offender to raise prices to supracompet-
itive levels after they have neutralized competition. Firms exe-
cuting the reverse acquihire might similarly take the competitive
tool of labor competition too far, inducing mass exoduses to neu-
tralize burgeoning competitors.19

Whatever the reason, once regulators see the licensing deal
and mass exoduses as part of the same transaction, it becomes
clear that these deals are properly characterized as acquisitions
rather than as fragmented hiring decisions. Therefore, they at

making the vastly larger payments in reverse acquihire deals difficult to explain as com-
pensation for access rather than control.

191 See supra Part 1.B.1; JORGE L. CONTRERAS, INTELLECTUAL PROPERTY LICENSING
AND TRANSACTIONS: THEORY AND PRACTICE 197 (2022).

192 Recent economic research also suggests that poaching entire teams significantly
reduces turnover of acquihired employees and significantly increases the likelihood of re-
tention. See Nikolaus Seitz & Erik E. Lehmann, Does Acqui-Hiring Pay Off? An Empirical
Investigation of Founder Retention, 66 SMALL BUS. ECON. 361, 379-81 (2026). This could
help explain why dominant firms have been keen to acquire entire teams, rather than pick
off individual employees.

193 See, e.g., Balan et al., supra note 100, at 29, 31-32.

194 See generally Christopher R. Leslie, Predatory Pricing and Recoupment, 113
CoLuM. L. REV. 1695 (2013).
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least merit review so that regulators may parse through anticom-
petitive and procompetitive effects to determine the overall effect
on competition.

Finally, it is worth emphasizing that regulatory review is not
the same thing as a regulatory prohibition. It might be the case
that the Agencies would have approved the reverse acquihires
mentioned in this Comment after appropriate review.'®> Whether
these—or any future similarly structured transactions—are actu-
ally anticompetitive is beyond the scope of this Comment.1% The
question of HSR Act applicability is one of independent im-
portance because mandatory premerger notification is a prereq-
uisite to a regulator’s ability to challenge a reverse acquihire be-
fore it is consummated. It is very difficult to excise a team of
human capital once it has been absorbed into a dominant firm, so
giving regulators a chance to review the transaction ex ante is the
best way to preserve competition.197

B. Are the Line-Drawing Problems Surmountable?

Unlike IP, intangible assets like know-how or business infor-
mation do not come with a specific set of legal rights and reme-
dies. Because these other intangible assets are more difficult to
define and locate, regulators must devise clear rules for reviewing
intangible asset acquisitions under the HSR Act. Clear, narrow
rules are necessary because it would be undesirable to subject
every transfer of personnel or nonexclusive IP rights to merger
review.%s Indeed, regulators lack the time and resources to take
on this massive endeavor, and private parties would likely see
such a broad regulatory expansion as creating unclear rules and
imposing undue burdens on run-of-the-mill business transac-
tions. Thus, regulators will need tools to craft relatively narrow
answers to two questions: (1) What are know-how and business
information, and (2) when have they been acquired?

While it is outside the scope of this Comment to fully answer
these questions, I suggest a few factors below that the Agencies

195 For a comparison of hypothetical employee transfers that may be anticompetitive
versus those that would likely not be, see Maggiolino, supra note 73, at 17.

196 For an analysis of whether reverse acquihires could be successfully challenged un-
der § 7 of the Clayton Act, see Kazimirov, supra note 103, at 894-904.

197 For a comparison of ex ante and ex post remedies for anticompetitive reverse ac-
quihires, see Maggiolino, supra note 73, at 18-20.

198 For a similar argument, see id. at 11-12.
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should consider in determining when the HSR Act applies to re-
verse acquihires. These factors include (1) the size of the deal in
dollars; (2) the size of the deal in personnel, including the percent-
age of total personnel transferred and the potential competitive
force exerted by the personnel who remain at the startup; and
(3) whether the dominant firm assumes the mantle of the
startup’s pre-deal operations, including whether the dominant
firm acquires other key competitive assets in addition to person-
nel, and the extent to which the startup ceases to exist or changes
operations substantially after the deal.

1. The size of the deal in dollars.

First, regulators should consider the monetary size of the
deal, although a direct application of the existing valuation
threshold is likely inappropriate. It is important to recall that a
transaction is only reportable under the HSR Act if it exceeds cer-
tain value thresholds. If no transaction has occurred, there is
nothing to report. Thus, a company would not have to worry about
accidentally “acquiring” the know-how of a competitor—perhaps by
making a concurrent discovery or by hiring a few of its former em-
ployees—if insignificant sums of money have changed hands. But
the reverse acquihire deals discussed here are different in magni-
tude and kind from such a hypothetical. These deals involved pay-
ments of hundreds of millions or billions of dollars. Microsoft did
not pay $650 million for nothing; regulators can be confident that
the dominant firm acquired something of high value from the
startup.199

When calculating monetary deal size, regulators should
stress that the form of the payment is inconsequential. Whether
the firms couch the payment in terms of a license fee, an agree-
ment not to sue, or any other label, regulators should broadly con-
sider the total transfer of value from the dominant firm to the
acquihired firm. Still, because acquisitions of intangible assets in-
volve fuzzier boundaries, it may be appropriate for regulators to
raise the transaction threshold requirements. Raising the thresh-
old requirement would reduce the risk that a wide host of run-of-
the-mill business activity would be subject to unnecessary legal
scrutiny, while still preserving regulators’ ability to assess the

199 The large value transfer also helps distinguish potentially anticompetitive acqui-
sitions in which successful firms’ assets are transferred from less worrisome, distressed
exits by failing startups. See Balan et al., supra note 100, at 8-9.
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competitive effects of the most problematic deals. Further, regu-
lators could adopt rules specific to certain industries in which la-
bor concentration is most worrisome, like the Al industry.200 As
past practice has shown, this strategy of adopting certain rules
for specific industries has the blessing of courts and regulators.20

2. The size of the deal in personnel.

Second, regulators should consider the size of the deal in
terms of the percentage of the startup’s total workforce moving
from the startup to the dominant firm. The higher the percentage
of key personnel or total personnel that moves from the startup
to the dominant firm, the higher the likelihood that the startup’s
know-how and business information will now reside in the domi-
nant firm. Exact figures are not publicly available for the deals
discussed in this Comment. However, at least some of the deals
likely involved a large enough transfer of human capital to raise
scrutiny. In the Microsoft—-Inflection deal, for example, both
founders and nearly all of the startup’s seventy employees moved
to Microsoft.22 In the Amazon—Adept deal, the founders and
nearly two-thirds of Adept’s employees moved to Amazon.203

The Agencies should also assess whether a given deal leaves
enough employees behind for the startup to continue exerting a
competitive force in the market. This analysis would mirror the
logic for the divestiture orders discussed above. In divestiture or-
ders, the Agencies require the divestiture assets to be divested to
“a suitable entity—one that can replace the competition lost as a
result of a merger.”20¢ Here, the Agencies could similarly assess
whether enough know-how is left behind to constitute a suitable
entity that can compete in the market.

Relatedly, the Agencies could evaluate the importance of the
acquihired individuals to the competitive enterprise. Whether
deals that focus only on key personnel like founders, but not other
employees, should be subject to HSR Act review is less certain.
Though some research suggests that founders are crucial to

200 Cf. Pharm. Rsch. & Mfrs. of Am., 790 F.3d at 206 (making a similar argument
about the pharmaceutical industry).

201 See id. at 208; supra notes 114-17 and accompanying text.

202 See supra Part 1.B.1.

203 See supra Part 1.B.1.

204 BAER, COMMISSION’S DIVESTITURE PROCESS, supra note 140, at iii.
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startups’ success,205 it may create too much uncertainty and too
great a barrier to labor market mobility for regulators to scruti-
nize movements of only a few personnel. Then again, the fact that
a dominant firm is willing to pay hundreds of millions to billions
of dollars to acquire a handful of individuals suggests that it is a
very valuable handful. Regulators should thus avoid setting rules
that screen out transactions that transfer a percentage of person-
nel below a certain threshold. The competitiveness of the remain-
ing enterprise should continue to guide the Agencies’ inquiry.

3. Whether the dominant firm assumes the mantle of the
startup’s pre-deal operations.

Finally, regulators should consider whether the dominant
firm assumes the mantle of the startup’s pre-deal operations. As
a part of this inquiry, the Agencies should consider whether the
dominant firm secures other key competitive assets, in addition
to personnel, that help it to monetize the human capital, as well
as the extent to which the startup ceases to exist or substantially
changes its operations after the deal. To illustrate, consider again
the Microsoft—Inflection deal. Along with its founders and most of
1ts workforce, Microsoft received a license to Inflection’s technol-
ogy, which it planned to incorporate in its cloud services.206
Though Inflection continued to exist as a separate entity that re-
tained the rights to its technology, new leadership took the com-
pany in a different direction.20?

These factors do not both need to be present for the Agencies
to apply the HSR Act.20s8 However, together they can raise the in-
ference that the dominant firm has acquired the startup’s core
competitive assets.2o If the dominant firm receives the technology
necessary to permit the acquired team to continue functioning

205 See generally Himawat Aryadita, Badri Munir Sukoco & Maurice Lyver, Founders
and the Success of Start-Ups: An Integrative Review, 10 COGENT BUS. & MGMT., no. 3, Nov.
20, 2023, at 1.

206 See Milmo, supra note 1; Hu & Varghese, supra note 1; Pangan, supra note 1;
Smith, supra note 1.

207 See supra notes 13—14 and accompanying text.

208 Indeed, regulators could follow the more aggressive approach of the United King-
dom’s competition authority, the CMA, which maintains that “the transfer of employees
alone may be sufficient to constitute an enterprise: for example, where a group of employ-
ees and their know-how enables a particular business activity to be continued.” U.K. Mer-
ger Decision, supra note 180, at 20.

209 See Balan et al., supra note 100, at 10-12. The EC found these factors relevant
during its investigation of the Microsoft—Inflection deal. See supra notes 175-76 and ac-
companying text; see also Maggiolino, supra note 73, at 13—14.
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much the same as before, and there is evidence that the startup
ceases to operate with the same mission and products as before,
the deal starts to look more like an acquisition and less like frag-
mented poaching.

CONCLUSION

Regulatory maneuvering is nothing new. Regulators can al-
ways expect that private parties will structure their transactions
to avoid as much red tape as they can. Big Tech firms seem to
believe that the reverse acquihire deal structure is an alternative
to a merger or acquisition that permits them to receive the com-
petitive inputs they want without triggering premerger review
and notification requirements. Such a judgment is premature. To
ensure that potentially anticompetitive combinations are re-
viewed before they are consummated, regulators can and should
take a wider view of what constitutes an “asset” under the HSR
Act. A more aggressive approach by regulators is necessary even
though reverse acquihires do facilitate some competition in labor
markets. Many—or even all—reverse acquihires might turn out
to have procompetitive benefits that outweigh any anticompeti-
tive harms. But the HSR Act requires that regulators be able
to assess potentially anticompetitive transactions before any
damage is done.



