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The Specter of Future Blight:
State Approaches to Speculative Takings

Julianna G. Basst

This Comment creates the first comprehensive taxonomy of state eminent do-
main regimes’ treatment of private-to-private takings for the purpose of preventing
future blight. Following the Supreme Court’s expansion of the Public Use Clause in
Kelo v. City of New London, many states moved to limit takings justified solely by
economic development yet maintained broad blight statutes that continued to au-
thorize the condemnation of property to eliminate or prevent blight. This Comment
exposes the indeterminate contours of the future-blight takings landscape and ulti-
mately urges state legislatures and courts seeking to cabin sweeping public use de-
terminations to find the prevention of future blight an invalid public use.

This Comment proceeds in three parts. First, it traces the Supreme Court’s em-
inent domain jurisprudence, highlighting the Court’s expansive conception of the
Fifth Amendment’s public use requirement and its tradition of deference to legisla-
tive determinations defining its scope. Second, it develops a taxonomy of state emi-
nent domain regimes, distinguishing among the most restrictive and least restrictive
models before examining those that occupy a middle ground: states that generally
limit economic development takings while retaining malleable and imprecise blight
standards capable of authorizing future-blight takings. Finally, it analyzes perti-
nent case law and contends that courts seeking to narrow broad interpretations of
the public use requirement should reject the future blight rationale.

While legal scholars have long cautioned that takings on the basis of present
blight are susceptible to manipulation by condemning authorities, the future blight
rationale affords governments an even more elastic mechanism for taking private
property—shifting the inquiry from existing conditions to predictive judgments
about potential decline. Fundamental property rights principles, the unduly specu-
lative nature of future blight determinations, and the disproportionate burdens
likely to fall on vulnerable communities counsel against the permissibility of future-
blight takings.
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INTRODUCTION

The specter of condemnation hangs over all property. Noth-
ing is to prevent the State from replacing any Motel 6 with a
Ritz-Carlton, any home with a shopping mall, or any farm
with a factory.!

—dJustice Sandra Day O’Connor

In 1999, the City of Chicago proposed the creation of a
Planned Manufacturing District (PMD) aimed at protecting in-
dustrial jobs in the area, curbing residential encroachment on ex-
isting manufacturing facilities, and promoting reinvestment in
these facilities.? Landowner Fred Eychaner owned property just
two blocks north of the Blommer Chocolate Company—a politi-
cally powerful local company.? Blommer objected to its inclusion

1 Kelov. City of New London, 545 U.S. 469, 503 (2005) (O’Connor, J., dissenting).

2 City of Chicago v. Eychaner, 26 N.E.3d 501, 506 (Ill. App. Ct. 2015).

3 See id. at 505; see also Petition for Writ of Certiorari at 5, Eychaner v. City of
Chicago, 141 S. Ct. 2422 (2021) (No. 20-1214) (“Blommer was a private, family-owned com-
pany, had been in Chicago since 1939, and had grown to generate annual revenues of
approximately $350 million.”).
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in the PMD absent a buffer separating its factory from nearby
residential developments, and it threatened to sell its land
against the desires of the city.« Eychaner’s land would have con-
tributed to the buffer Blommer demanded, but a purchase offer of
$824,980 proved unavailing.5 Confronted with Eychaner’s refusal
to sell—and cognizant that Blommer’s support was necessary to
move the measure through the legislative process—the city
sought to exercise its power of eminent domain to transfer the
land to the company.s

The authority to condemn Eychaner’s land derived from
Illinois’s Tax Increment Allocation Redevelopment Act” (TIF
Act).s The TIF Act declares that blighted conditions ought to be
eradicated through redevelopment and allows municipalities to
exercise eminent domain when reasonably necessary to achieve
the objectives of the redevelopment plan.® Notably, the Act per-
mits condemnation not only of areas that are presently blighted
but also of those in danger of becoming blighted in the future—
termed “conservation areas.”1°

The city argued that the land needed to be transferred to the
company because of a purported risk of “future blight”—a concern
that the area may become blighted in the future.!' After years of
Eychaner’s fight against the taking, and the PMD even being re-
pealed,2 the Appellate Court of Illinois held that curtailing specula-
tive future deterioration is a public use, concluding that the city
“may use the power of eminent domain to prevent future blight.”1s
In 2018, a jury found that just compensation for Eychaner’s property
was $7,100,000, reflecting the increased valuation of the property.

The Public Use Clause of the Fifth Amendment to the U.S.
Constitution requires just compensation when a government

See Eychaner, 26 N.E.3d at 508.

See id. at 514.

See id. at 510-11, 514.

65 ILL. COMP. STAT. 5/11-74.4-1 et seq. (2025).
See Eychaner, 26 N.E.3d at 508.

See 65 ILL. COMP. STAT. 5/11-74.4-2 to 74.4-4.

10 Id. 5/11-74.4-3(b), 74.4-4(c).

11 Eychaner, 26 N.E.3d at 522.

12 Petition for Writ of Certiorari, supra note 3, at 9.

13 Eychaner, 26 N.E.3d at 521.

14 City of Chicago v. Eychaner, 171 N.E.3d 31, 33 (Ill. App. Ct. 2020); see also Petition
for Writ of Certiorari, supra note 3, at 11 (“The increased valuation reflected the fact that,
instead of becoming blighted, the area steadily rose in value, particularly after the repeal
of the PMD.”).
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takes private property “for public use.”’s One scholar has argued
that its purpose was to “prevent government[s] from undermining
property rights for purposes of redistribution.”1¢ Was the court in
City of Chicago v. Eychaner” right to uphold the taking as a valid
public use under state laws?'8 In other words, is future blight a
permissible basis for the exercise of eminent domain to convey
private property in an unblighted area to a private party?

Although the Supreme Court has recognized present blight as
a permissible public use for a taking,'® state courts and legisla-
tures across the country are divided on whether preventing future
blight is a valid rationale. This uncertainty has only increased
after Kelo v. City of New London,? in which the Court held that a
plan for private economic development justified the condemna-
tion of private parcels, sparking nationwide criticism over the new-
found expansiveness of the public use test.2! With courts wading the
uncertain waters of post-Kelo takings, there is increasing concern
that future blight rationales are being used to mask pretextual tak-
ings—disproportionately benefitting the politically powerful while
displacing marginalized communities??>—in violation of the bedrock
eminent domain principle that a “sovereign may not take the prop-
erty of A for the sole purpose of transferring it to another private
party B, even though A is paid just compensation.”2s

This Comment aims to fill a gap in eminent domain literature
by creating the first taxonomy of state eminent domain regimes’

15 U.S. CONST. amend. V.

16 ILYA SOMIN, THE GRASPING HAND: KELO V. CITY OF NEW LONDON AND THE LIMITS
OF EMINENT DOMAIN 64 (2015) [hereinafter SOMIN, THE GRASPING HAND].

17 26 N.E.3d 501 (I1l. App. Ct. 2015).

18 See infra Part III.

19 See Berman v. Parker, 348 U.S. 26, 34-35 (1954).

20 545 U.S. 469 (2005).

21 See Thomas W. Merrill, Six Myths about Kelo: Kelo v. City of New London, 20
PROB. & PROP. 19, 19 (2006); Ilya Somin, Controlling the Grasping Hand: Economic De-
velopment Takings After Kelo, 15 SUP. CT. ECON. REV. 183, 192 (2007) [hereinafter Somin,
Takings After Kelo]; Illya Somin, The Limits of Backlash: Assessing the Political Response
to Kelo, 93 MINN. L. REV. 2100, 2114 (2009) [hereinafter Somin, The Limits of Backlash].

22 See, e.g., Daniel S. Hafetz, Note, Ferreting Out Favoritism: Bringing Pretext Claims
After Kelo, 77 FORDHAM L. REV. 3095, 312223 (2009) (discussing the prevention of future
blight in relation to pretext cases); see also, e.g., Eric Beal, Note, With White Gloves: Eminent
Domain in the Gaming Industry, 12 UNLV GAMING L.J. 317, 340—41 (2022) (explaining that
eminent domain disparately impacts discrete and insular minorities).

23 Kelo, 545 U.S. at 477, see also Calder v. Bull, 3 U.S. (3 Dall.) 386, 388 (1798) (opin-
ion of Chase, J.).
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treatment of the future blight rationale.2* While many scholars
have examined the intersection of blight and the Public Use
Clause,? the topic of future blight remains a largely underdevel-
oped area of scholarship. Moreover, the existing literature tends
to treat future blight as a peripheral issue, addressing it only to
briefly support broader claims of eminent domain abuse or the
erosion of public use constraints.26 By cataloguing how states stat-
utorily authorize takings to prevent future blight—often through
indeterminate and malleable language—this taxonomy provides
a clarifying reference for courts confronting similar issues as the
one in Eychaner. Further, this Comment addresses the implica-
tions of judicial deference, the risk of pretextual takings, and the
protection of individual property rights—considerations courts
must weigh when determining the limits of what constitutes a
“public use” under their own eminent domain regimes.

This Comment ultimately argues that state legislatures that
have disavowed Kelo’s broad allowance of takings based on eco-
nomic development ought to consider imposing similar con-
straints upon the future blight rationale. Should state legisla-
tures opt to permit takings based on future blight, or fail to reform
indefinite statutory language that may permit such takings,
courts looking to salvage some limits on the public use require-
ment should step in to prohibit such exercises of eminent domain.
Fundamental property rights principles, common understandings
of the Public Use Clause’s limits, the acute difficulties of defining
“future blight,” and the disproportionate advantages sure to ac-
crue to politically powerful private entities all counsel toward this
conclusion.

My argument proceeds as follows. Part I traces the Supreme
Court’s eminent domain jurisprudence pertaining to the Public
Use Clause of the Fifth Amendment. Part II entails a comprehen-
sive analysis of state constitutional and statutory limits on what

24 This Comment refers to the “future blight rationale” as the public use justification,
set forth by a condemning entity, that the property ought to be acquired to prevent the
risk of blight developing in the future.

25 See, e.g., Martin E. Gold & Lynne B. Sagalyn, The Use and Abuse of Blight in
Eminent Domain, 38 FORDHAM URB. L.J. 1119, 1136 (2011); Aaron Mackay, Note, The
Living Constitution: Why the Supreme Court Must Part Ways with Exclusionary Eminent
Domain, 99 IND. L.J. 619, 626 (2024).

26 See, e.g., Sam Spiegelman, Blight Made Right: Defects in State Condemnation
Laws and a Roadmap for Reform in Alaska and Beyond, 40 ALASKA L. REV. 341, 355 (2024)
(describing future blight briefly to illustrate opportunities for corruption “under the Berman—
Midkiff-Kelo matrix”).



956 The University of Chicago Law Review [93:951

qualifies as a “public use,” and it evaluates the permissibility of
the future blight rationale for the exercise of eminent domain un-
der various states’ approaches. The state laws examined in this
Comment generally fall into three categories: (1) states with the
most restrictive eminent domain laws that do not permit eco-
nomic development as a public use, and either categorically pro-
hibit present-blight takings or firmly regulate their permissibility
so as to restrict future-blight takings; (2) states with completely
unrestrictive eminent domain laws that permit broad economic de-
velopment as a public use, and also permit present- and future-
blight takings; and (3) states that tend to impose limits on eco-
nomic development as a public use, while permitting future-blight
takings or imposing inexact limitations on them. Part I1I evaluates
the conflicting approaches that state and federal courts have taken
in addressing whether the prevention of future blight is a valid
public use. Although courts generally afford a high degree of defer-
ence to legislatures in determining what constitutes a public use,?”
the following case law analysis demonstrates a trend toward more
stringent judicial oversight when the fraught task of defining fu-
ture blight is at stake. Ultimately, I conclude that courts seeking
to limit Kelo’s expansion of the Public Use Clause should deem the
prevention of future blight an invalid public use.

I. THE SUPREME COURT’S EMINENT DOMAIN JURISPRUDENCE

In a series of eminent domain cases addressing private-to-
private takings, the Supreme Court has progressively relaxed the
constraints on what qualifies as a “public use” under the Fifth
Amendment. This Part first examines the U.S. Constitution’s
Public Use Clause and then traces the Court’s related jurispru-
dence, highlighting its exceptional deference to legislative public
use determinations and its embrace of economic development as
a sufficient public use under the federal standard. By declining to
resolve whether future blight itself satisfies that standard, the
Court has left states to their own devices—permitting them to ei-
ther mirror the federal approach or to impose more stringent lim-
itations on local governments’ exercise of eminent domain.

27 See Haw. Hous. Auth. v. Midkiff, 467 U.S. 229, 244 (1984).
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A. The Fifth Amendment’s Public Use Clause

According to traditional legal definitions, eminent domain23
is the “power of a governmental entity to take privately owned
property, esplecially] land, and convert it to a public use, subject
to reasonable compensation for the taking.”?® Governments have
historically asserted the power to take property for public use with-
out the owner’s consents*—an authority commonly justified by
claims of efficiency and assertions that such power is necessary for
the government to fulfill its function of providing public goods.3!

Although the Constitution does not include the words “emi-
nent domain,” the Takings Clause of the Fifth Amendment none-
theless acknowledges that power: “[N]or shall private property be
taken for public use, without just compensation.”® This Clause
imposes two restrictions on governments: They can exercise the
eminent domain power, but only if they are both taking the prop-
erty for a public use and providing the owner with just compen-
sation. While this twofold limitation on a sovereign’s power of em-
inent domain has been the subject of much debate, the Supreme
Court has found the public use requirement met “where the exer-
cise of the eminent domain power is rationally related to a con-
ceivable public purpose.”s Under this standard, a wide array of
private projects have been upheld as serving a public purpose,3*
although the core principle that a “sovereign may not take the

28 Note that the exercise of eminent domain is also referred to as a “taking” or “con-
demnation.” See Taking, BLACK’'S LAW DICTIONARY (12th ed. 2024) (“The government’s ac-
tual or effective acquisition of private property . . .."); see also Condemnation, BLACK’'S LAW
DICTIONARY (12th ed. 2024) (“[T]he exercise of eminent domain by a governmental entity.”).

29 Eminent Domain, BLACK’'S LAW DICTIONARY (12th ed. 2024) (explaining that the
term originated with the seventeenth-century legal scholar, Grotius, who “believed that
the state possessed the power to take or destroy property for the benefit of the social unit,
but [] believed that when the state so acted, it was obligated to compensate the injured
property owner for his losses”).

30 See PennEast Pipeline Co. v. New Jersey, 141 S. Ct. 2244, 2254 (2021); see also
Abraham Bell, Private Takings, 76 U. CHI. L. REV. 517, 526 (2009) (explaining that emi-
nent domain was commonly “seen as intrinsic to the power of government”).

31 See Bell, supra note 30, at 529 (citing RICHARD A. EPSTEIN, TAKINGS: PRIVATE
PROPERTY AND THE POWER OF EMINENT DOMAIN 4-5 (1985)).

32 U.S. CONST. amend. V. The public use requirement is made binding on the states
by incorporation of the Fifth Amendment’s Takings Clause through the Fourteenth
Amendment. See Chi., Burlington & Quincy R.R. Co. v. City of Chicago, 166 U.S. 226, 234
(1897) (noting that it is possible to violate someone’s property rights “without due process
of law, contrary to the Fourteenth Amendment”).

33 Haw. Hous. Auth. v. Midkiff, 467 U.S. 229, 241 (1984).

34 See Daniel B. Kelly, The “Public Use” Requirement in Eminent Domain Law: A Ra-
tionale Based on Secret Purchases and Private Influence, 92 CORNELL L. REV. 1, 3 n.6 (2006).
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property of A for the sole purpose of transferring it to another pri-
vate party B, even though A is paid just compensation” remains
intact. Despite this prohibition on private-to-private takings
solely for private benefit, the “Berman—Midkiff-Kelo matrix’s6—
named for three key eminent domain cases and evaluated below—
illustrates how the Court has progressively loosened the reins on
what qualifies as a public use under the Fifth Amendment.

B. Evolving Understandings of the Public Use Clause

The Supreme Court’s expansive reading of the Public Use
Clause has enlarged the scope of state and local governments’ em-
inent domain powers under the federal standard. The Court has
addressed the meaning of the Clause in three primary cases,3”
granting state and municipal governments the ability to justify
takings through increasingly elastic narratives.

In 1954, the Supreme Court held that blight clearance was a
valid public use for the exercise of eminent domain in its land-
mark decision Berman v. Parker.3s Berman cannot be understood
without appreciating the broader historical moment in which it
arose—a time defined by sweeping urban renewal ambitions and
a growing national conviction that blight posed an existential
threat to the health, safety, and prosperity of American cities.3?
In this foundational case, the Court addressed a redevelopment
project undertaken to remedy certain areas within the District of
Columbia that were deemed “injurious to the public health,”+ ac-
cording to the District of Columbia Redevelopment Act of 1945.41

35 Kelo, 545 U.S. at 477 (emphasis added); accord Calder v. Bull, 3 U.S. (3 Dall.) 386,
388 (1798) (opinion of Chase, J.) (emphasis omitted):

An ACT of the legislature (for I cannot call it a law), contrary to the great first
principles of the social compact; cannot be considered a rightful exercise of
legislative authority.... A few instances will suffice to explain what I
mean. . .. [A] law that takes property from A. and gives it to B: it is against
all reason and justice, for a people to entrust a legislature with SUCH powers;
and, therefore, it cannot be presumed that they have done it.

36 See Spiegelman, supra note 26, at 355.

37 See Berman v. Parker, 348 U.S. 26, 32 (1954); Midkiff, 467 U.S. at 241; Kelo, 545
U.S. at 480.

38 348 U.S. 26 (1954).

39 See Amy Lavine, Urban Renewal and the Story of Berman v. Parker, 42 URB. LAW.
423, 434-35, 437 (2010).

40 Berman, 348 U.S. at 28 (quoting Pub. L. No. 79-592, § 2, 60 Stat. 790, 790 (1946)).

41 Pyb. L. No. 79-592, § 2, 60 Stat. 790 (1946).
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Although the statute at issue did not provide any explicit defini-
tion of “blight,” the area of redevelopment was deemed blighted.+2

The Court held that the elimination of blight constituted a
public purpose, making the redevelopment a constitutional tak-
ing.# The Court did not address the permissibility of takings
based on the possibility of future blight, holding only that it is
within the power of Congress to “attack the problem of the
blighted parts of the community.”# Furthermore, the Court de-
scribed the perils of blight to reason that courts should give great
deference to state legislatures’ determinations of whether a tak-
ing serves a public purpose:

Miserable and disreputable housing conditions may do more
than spread disease and crime and immorality. They may
also suffocate the spirit by reducing the people who live there
to the status of cattle. They may indeed make living an al-
most insufferable burden. They may also be an ugly sore, a
blight on the community which robs it of charm, which makes
it a place from which men turn. The misery of housing may
despoil a community as an open sewer may ruin a river.+

Despite such language, a coherent definition or threshold for
blight has not been articulated, and in the years to follow, racial
and socioeconomic discrimination would pervade urban renewal
Initiatives nationwide.s Ultimately, Berman “has come to stand
for the exceedingly deferential standard of review applied in em-
inent domain and other land use cases.”* In the Court’s words,
“The role of the judiciary in determining whether [the eminent
domain] power is being exercised for a public purpose is an ex-
tremely narrow one.”s

Three decades later, the Supreme Court strengthened its
highly deferential approach to public use justifications. In

42 Berman, 348 U.S. at 30 (“Surveys revealed that in Area B, 64.3% of the dwellings
were beyond repair, 18.4% needed major repairs, only 17.3% were satisfactory; 57.8% of
the dwellings had outside toilets, 60.3% had no baths, 29.3% lacked electricity, 82.2% had
no wash basins or laundry tubs, 83.8% lacked central heating.”).

43 See id. at 33-35.

44 Jd. at 34 (emphasis added).

45 Id. at 32-33.

46 See Lavine, supra note 39, at 471.

47 Id. at 424.

48 Berman, 348 U.S. at 32.
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Hawaii Housing Authority v. Midkiff,» the Court upheld the con-
stitutionality of Hawaii’s Land Reform Act of 1967,5 which insti-
tuted a land distribution program that used eminent domain in
areas in which the “market [was] malfunctioning.”s* The Court
held that although the Hawaii Housing Authority transferred
land between private parties, its goal of reducing land ownership
concentration to eliminate the evils of land oligopoly qualified as
a public use.?? It stated that “where the exercise of the eminent
domain power is rationally related to a conceivable public pur-
pose, the Court has never held a compensated taking to be pro-
scribed by the Public Use Clause.”ss

While the Court in Berman made note that judicial interven-
tion into the public purpose inquiry ought to be “extremely nar-
row,”’st Midkiff went further. The Court set an even higher bar for
invalidating legislative determinations, stating that it would “not
substitute its judgment for a legislature’s judgment as to what
constitutes a public use ‘unless the use be palpably without rea-
sonable foundation.”s> Midkiff's enhanced deferential posture all
but erased meaningful judicial limits on legislative determina-
tions of public use, paving the way for the Court in Kelo to make
explicit that even private-to-private transfers justified by broadly
framed economic objectives would satisfy the Public Use Clause.

And finally in Kelo, approximately two decades after Midkiff,
the Supreme Court held that the government may take private
property on economic development grounds if the development
plan serves a legitimate public purpose.5” There, property owners
sued the City of New London and a city-created nonprofit, seeking
to prevent the use of eminent domain to advance a broad economic
development plan.’s The city’s plan envisioned transforming

49 467 U.S. 229 (1984).

50 Act 307, 1967 Haw. Sess. Laws 488 (codified at HAW. REV. STAT. § 516 (2025)).

51 Midkiff, 467 U.S. at 242.

52 See id. at 245 (“The Hawaii Legislature enacted its Land Reform Act not to benefit
a particular class of identifiable individuals but to attack certain perceived evils of con-
centrated property ownership in Hawaii—a legitimate public purpose.”).

53 Id. at 241.

54 Berman, 348 U.S. at 32.

55 Midkiff, 467 U.S. at 241 (quoting United States v. Gettysburg Elec. Ry. Co., 160
U.S. 668, 680 (1896)).

56 See Kelly, supra note 34, at 12; see also Mark C. Landry, Note, The Public Use
Requirement in Eminent Domain—A Requiem, 60 TUL. L. REV. 419, 430 (1985) (“Justice
O’Connor . . . has so narrowed the scope of judicial review that overturning a legislatively
authorized taking may be logically and practically impossible.”).

57 See Kelo, 545 U.S. at 484-85.

58  See id. at 473, 475.
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ninety acres along the Thames River into a mixed residential and
commercial district, including a hotel, marinas, a waterfront
walkway, research facilities, offices, retail, and parking.>® Under
the proposal, the nonprofit would maintain ownership of the land
and lease individual parcels to private developers.®® The plan was
divided into seven parcels: Several plaintiffs’ properties fell within
parcel 3, targeted for substantial research and development space
adjacent to Pfizer Inc.’s newly constructed research facility, while
others lay within parcel 4A, designated for parking or retail sup-
porting the adjacent state park.s! Curiously, the development plan
left untouched the Italian Dramatic Club—a building owned by a
private social organization.s? Project proponents estimated that it
would generate significant employment opportunities and between
$680,000 and $1,200,000 in property tax revenues annually.s? The
plaintiffs argued that both the Connecticut and U.S. Constitutions
barred the government from condemning property for the benefit
of private developers for economic development because the land
would not be used for a true “public purpose.”s

A divided Supreme Court held that local governments could
use their power of eminent domain to take private property to
promote economic development, putting into unequivocal terms—
for the first time—that pure economic development could serve as
a public use under the federal standard.s While setting minimal
limits under this expanded rule,® the majority concluded that
there was no evidence of an illegitimate purpose and that the
“Court long ago rejected any literal requirement that condemned
property be put into use for the general public’s” because such a

59 Seeid. at 474.

60 See id. at 476 n.4.

61 Seeid. at 474-75.

62 See Kelo, 545 U.S. at 495 (O’Connor, dJ., dissenting). This selective exemption un-
derscores how the Supreme Court’s highly deferential public use framework may permit
redevelopment plans to operate unevenly in practice, insulating politically connected pri-
vate entities while displacing less powerful owners—and thus privileging influential ac-
tors rather than advancing genuinely neutral public purposes. See Kelo Eminent Domain,
Eminent Domain Without Limits?: U.S. Supreme Court Asked to Curb Nationwide Abuses,
INST. FOR JUST., https://ij.org/case/kelo/ (“Among the Italian Dramatic Club’s patrons was
former Connecticut Gov. John Rowland, who helped direct much of the State funding for
the NLDC’s work in New London and who resigned in June 2004 amid an ethics scandal.”).

63 Kelo v. City of New London, 843 A.2d 500, 510 (Conn. 2004).

64 Jd. at 519.

65 See Kelo, 545 U.S. at 483—85.

66 See id. at 477 (“[T]he City would no doubt be forbidden from taking petitioners’
land for the purpose of conferring a private benefit on a particular private party.”).

67 Id. at 479 (quotation marks omitted) (quoting Midkiff, 467 U.S. at 244).
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rule would be “impractical given the diverse and always evolving
needs of society.”’s¢ The decision marked the culmination of the
Court’s expansion of the Public Use Clause. First, it authorized a
broader conception of the public use requirement, going beyond
the need to remove blighted areas® or to address market dysfunc-
tion created by concentrated land ownership.” Second, the major-
ity endorsed a great degree of deference to both legislative public
use determinations™ and municipal judgments about what land
needs to be acquired to effectuate a project.”

The Court’s decision in Kelo sparked enormous public back-
lash, with many accusing the government of “abusing its power of
eminent domain by taking homes and small businesses from the
less affluent or less powerful and transferring them to big corpo-
rations.””? Amid the widespread outrage following the decision,
many states hastily updated their eminent domain laws to guard
against broad Kelo-type takings.” Although many reforms pur-
ported to prohibit takings for general economic development, they
often preserved sweeping blight-removal exceptions and largely
neglected to confront the concept of future blight as an independ-
ent justification for condemnation.”

In 2021, the Supreme Court declined to weigh in on the press-
ing question that surfaced from Eychaner’s dispute with the City
of Chicago: “Is the possibility of future blight a permissible basis

68 Id.

69 “Those who govern[ed] the City were not confronted with the need to remove
blight.” Kelo, 545 U.S. at 483. The Court nevertheless found that “their determination that
the area was sufficiently distressed to justify a program of economic rejuvenation” was
entitled to deference. Id.

70 The Court in Midkiff recognized that the Act at issue was a “comprehensive and
rational approach to identifying and correcting market failure.” Midkiff, 467 U.S. at 242.

71 See Kelo, 545 U.S. at 480 (reaffirming the Court’s “longstanding policy of deference
to legislative judgments in this field”).

72 See id. at 488—-89 (“Just as we decline to second-guess the City’s considered judg-
ments about the efficacy of its development plan, we also decline to second-guess the City’s
determinations as to what lands it needs to acquire in order to effectuate the project.”).

73 David Moberg, Imminent Domination, IN THESE TIMES (Oct. 12, 2005), https:/
perma.cc/53MM-4BMN.

74 See Lavine, supra note 39, at 474 (“Kelo inspired a popular backlash of unforeseen
dimensions, with nearly all of the states quickly acting to reform their eminent domain
laws.”). These reforms included state constitutional and statutory amendments, as well as
state supreme court rulings. See Eminent Domain, INST. FOR JUST., https://ij.org/issues/
private-property/eminent-domain/ (tracking eminent domain reform legislation since Kelo).

75 Take Connecticut, for example, which forbade takings for the “primary purpose of
increasing local tax revenue,” CONN. GEN. STAT. § 8-193(b)(1) (2025), while maintaining
broad blight statutes that permit takings of “deteriorating” areas, CONN. GEN. STAT. § 8-
124 (2025).
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for a government to take property in an unblighted area and give
it to a private party for private use?”7¢ In dissenting from the denial
of certiorari, Justice Clarence Thomas wrote that “even accepting
Kelo as good law, this petition allows us to clarify the Public Use
Clause and its remaining limits. . . . In fact, the Kelo majority fa-
vorably cited an opinion that had concluded that a taking to pre-
vent ‘future blight’ violated the Public Use Clause.””” The Court’s
silence has left the permissibility of future-blight takings in doctri-
nal limbo, leaving states to chart their own, often ill-defined, ap-
proaches to this area of eminent domain jurisprudence.

I1. STATE LEGISLATIVE APPROACHES TO FUTURE-BLIGHT
TAKINGS

Although the Supreme Court’s eminent domain jurispru-
dence permits takings justified upon broad notions of “public
use”’"—which some might believe includes the prevention of fu-
ture blight under the permissive federal constitutional floor—
states retain full authority to impose more stringent restraints on
the exercise of eminent domain within their jurisdictions.™ In re-
sponse to Kelo’s broadened conception of public use, states have
charted divergent paths: Some have categorically prohibited eco-
nomic development and blight-based condemnations, others have
left the exercise of eminent domain unrestricted, and many fall
into a nebulous middle ground.

This Part provides a first-of-its-kind taxonomy of state legis-
lation regulating takings for blight and economic development
purposes. This taxonomy reveals that while no state expressly la-
bels “future blight” a justification for condemnations, states
across the country maintain broad blight statutes marked by mal-
leable language that may or may not permit future-blight tak-
ings. For those states that have enacted reforms to curb takings
solely for the purpose of economic development—while leaving
untouched broad definitions of blight—I contend that constraints
should be undertaken to, at a minimum, prohibit the use of future

76 Petition for Writ of Certiorari, supra note 3, at i (emphasis in original). The peti-
tion for writ of certiorari also asked the Court to reconsider its decision in Kelo, a request
the Court declined. See id.

7T Eychaner v. City of Chicago, 141 S. Ct. 2422, 2423 (2021) (mem.) (Thomas, J., dis-
senting from denial of certiorari) (quoting 99 Cents Only Stores v. Lancaster Redevelopment
Agency, 237 F. Supp. 2d 1123, 1130-31 (C.D. Cal. 2001)) (citing Kelo, 545 U.S. at 487).

8 See supra Part 1.

79 See Kelo, 545 U.S. at 489.
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blight as a justification for private-to-private takings. Assuming
that such economic development restrictions were set forth to en-
hance protections for private property owners, eliminating the
permissibility of future-blight takings would aid that objective.

This Part aims to expose the pervasive indeterminacy that
characterizes eminent domain law, most notably as it pertains to
future-blight takings. In doing so, it offers courts and legislatures
a framework for identifying vulnerabilities in their own states’
eminent domain regimes—demonstrating the extent to which
such schemes leave individuals’ property rights insecure.

A. Methodology

To create a taxonomy of the states’ legislative treatment of
takings to prevent future blight, this Part surveys the various em-
inent domain laws in each state.® This analysis addresses pri-
vate-to-private takings where a local government “exercises its
own taking power to seize property from one private actor, and
then grants it to another private actor.”s! By analyzing the lan-
guage in state statutes and constitutions, each state has been
given a label indicating how permissive their regime is with re-
gard to three types of takings: economic-development takings,
future-blight takings, and present-blight takings.

First, each state is labeled based on whether it permits, pro-
hibits, or otherwise regulates takings for the sole purpose of eco-
nomic development. Under typical state eminent domain stat-
utes, “‘economic development’ means development of property for
a commercial enterprise carried on for profit or to increase tax
revenue, tax base, or employment.”s2 States labeled “Permissible”
under this column have enacted no statutory reform or explicit
prohibition against economic-development takings.s3 An “Imper-
missible” label indicates that the state has enacted an explicit
prohibition against economic-development takings or enumer-
ated specific public uses for which the power of eminent domain
may be exercised without including economic development. A
“Weakly Regulated” designation indicates that the state somehow

80  See infra Appendix.

81 Bell, supra note 30, at 548; see also id. at 568 (explaining that the government acts
as a “middleman”).

82 FE.g., ALASKA STAT. § 09.55.240(h)(2) (2025).

83 Note that this designation does not necessarily mean that a state’s courts have
upheld economic development as a valid public use under state law. It is merely a reflec-
tion of state constitutional or statutory language.
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restricts, but does not ban, takings for the sole purpose of eco-
nomic development;$* additionally, there may be other broad
blight statutes®> that weaken the regulation.

Second, the states are labeled based on whether they permit,
prohibit, or otherwise regulate takings for the purpose of prevent-
ing future blight. Defining future blight is an inherently speculative
task and statutes are often unclear as to what exactly qualifies.s
While it is difficult to precisely pinpoint whether a state’s blight
laws permit the future blight rationale, the following analysis relies
on a few key linguistic indicators to make plausible estimations.
States will receive a “Permissible” label where statutory language
permits the use of eminent domain in areas that “may become
blighted” but are “not yet blighted,” for the purpose of “preventing
the development of blight,” or for addressing “deteriorating” ar-
eas.’” This allowance is perhaps most explicit in redevelopment
acts that authorize takings of “conservation areas” or “redevelop-
ment areas.” Where the state’s laws include this language and do
not impose an overarching requirement that condemnation re-
quires a finding of present blight, it will be deemed permissible.
An “Impermissible” mark notes that the state imposes some re-
quirement that there be a direct threat or harm resulting from a
presently blighted area in order to condemn the property. A
“Likely Impermissible” label indicates that the state maintains
some requirement that present blight be shown to authorize a
taking while simultaneously maintaining broad language allow-
ing for the prevention of blight. While there may be tension be-
tween the laws, I have made a determination that the future
blight rationale is likely cabined in these instances. For example,
the rationale is cabined where in one place the statutory language
seems to permit condemnation for the purpose of preventing
blight,ss but in another it requires that eminent domain is used

84  For instance, a state may have enacted restrictions on the exercise of eminent do-
main beyond the federal public use requirement, while stopping short of expressly prohib-
iting economic-development takings. See, e.g., CAL. CIV. PROC. CODE § 1240.030 (West
2026) (stipulating that eminent domain may be exercised only when “public interest and
necessity require the project,” the project “will be most compatible with the greatest public
good and the least private injury,” and “[t]he property sought to be acquired is necessary
for the project”).

85  See Somin, The Limits of Backlash, supra note 21, at 2120 (explaining that eco-
nomic-development takings reforms may be weakened by broad blight laws).

86 See infra Part I11.B.2.

87 Note that this list of phrases is nonexhaustive.

88  See, e.g., IDAHO CODE § 50-2002 (2025) (including language such as “deteriorating
areas” and the “prevention and elimination of [blight] conditions”).
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only where the “property presents an actual risk of harm.”s® A
“Likely Permissible” label denotes that a similar tension exists
within a state’s statutory language, but that the future blight ra-
tionale 1s, more likely than not, able to prevail.

Finally, each state is labeled depending on whether it per-
mits, prohibits, or otherwise regulates takings for the purpose of
eliminating present blight. “Blight” is commonly defined as con-
taining a combination of factors, including dilapidation, deterio-
ration, unsanitary or unsafe character, and inadequate ventila-
tion or light.?0 A “Permissible” designation means that the state
permits takings to remedy blight, which may include some limi-
tations but not any rising to the level of firm regulation. An “Im-
permissible” designation indicates that there is an explicit prohi-
bition against takings for the purpose of addressing blight. A
“Firmly Regulated” label notes that the state permits takings to
remedy blight, but only under specific circumstances or subject to
some more stringent regulations.

B. Differences in States’ Treatment of Future-Blight Takings

Ultimately, I maintain that states’ eminent domain regimes
fall into one of three categories, with each category corresponding
to a different stance on the permissibility of future-blight takings.
First, there are states that have imposed restrictive eminent do-
main laws, prohibiting takings for purposes of economic develop-
ment and present blight removal (or firmly regulating present-
blight takings), thereby restricting future-blight takings.”* Sec-
ond, and conversely, there are states with unrestrictive eminent
domain laws that permit takings for economic development pur-
poses, as well as permit present and future-blight takings.”? Fi-
nally, many states have made efforts to restrict the permissibility
of economic development takings while permitting broad inter-
pretations of present blight. They maintain indeterminate statu-
tory language that may leave room for takings on the basis of
future blight.®

89 See id. § 7-701A(2)(b) (emphasis added) (demanding that the “property present| ]
an actual risk of harm to the public health, safety, morals, or general welfare”).

90  See, e.g., 45 R.I. GEN. LAWS § 45-31-8(6) (2026).

91 See infra Part I1.B.1.

92 See infra Part 11.B.2.

93 See infra Part 11.B.3.
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1. Most restrictive: Florida, New Mexico, South Dakota.

In the immediate wake of Kelo, many states enacted aggres-
sive reforms to curb economic development takings, either ban-
ning them altogether or imposing significant restrictions on
them.** Among these states, a subset adopted the most restrictive
approaches in the country, effectively eliminating the possibility
of using eminent domain for economic revitalization or blight re-
moval altogether.? Table 1 includes states that maintain some of
these most restrictive laws pertaining to private-to-private con-
demnations, either categorically prohibiting present-blight tak-

ings or firmly regulating their permissibility.

TABLE 1: STATES PROHIBITING ECONOMIC-DEVELOPMENT
TAKINGS AND PROHIBITING OR FIRMLY REGULATING PRESENT-

BLIGHT TAKINGS®6
Economic- Future- Present-
State Development Blight Blight
Takings Takings Takings
.. . Firmly
Ala. Impermissible | Impermissible Regulated
. . . Firmly
Ariz. Impermissible | Impermissible Regulated
Fla. Impermissible | Impermissible | Impermissible
Ind Impermissible | Impermissible Firmly
‘ Regulated
.. . Firmly
Kan. Impermissible | Impermissible Regulated
La. Impermissible | Impermissible | Impermissible
N.M. Impermissible | Impermissible | Impermissible
.. . Firmly
N.C. Impermissible | Impermissible Regulated
N.D. Impermissible | Impermissible | Impermissible
. .. . Firmly
Ohio Impermissible | Impermissible Regulated
.. . Firmly
Pa. Impermissible | Impermissible Regulated
S.D. Impermissible | Impermissible | Impermissible

94 See Somin, The Limits of Backlash, supra note 21, at 2138.

95 See id.

96 For comprehensive statutory citations, please refer to the Appendix.
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Florida, New Mexico, and South Dakota are examples of
states that stand at the forefront of this restrictive movement.
These states prohibit economic-development takings, and they ei-
ther explicitly ban all blight condemnations or have erected cate-
gorical barriers to any transfer of condemned property to private
entities—rendering private-to-private takings for any purpose
impermissible.?” In doing so, these states necessarily prohibit fu-
ture-blight takings as well. Compare these eminent domain
schemes to those of other states, such as Alabama or Idaho, which
similarly forbid condemnations for economic development pur-
poses, but instead of banning all blight takings, they impose firm
regulations on present-blight takings such that there be “an ac-
tual risk of harm.”?8 The future blight rationale, which posits that
an area is not yet blighted but at risk of becoming blighted, is
undeniably barred under statutes of the sort. Take the logic of the
court in 99 Cents Only Stores v. Lancaster Redevelopment
Agency* as a guide:

If a city cannot even obtain redevelopment powers in the first
place unless there is existing blight to be redressed, it neces-
sarily follows that, if the city later acquires those powers, it
cannot exercise them to condemn property that is not
blighted solely to prevent some unidentifiable “future blight”
that may never even materialize.100

This same logic can be taken one step further, extending to
more restrictive eminent domain regimes: If a city cannot even
obtain condemnation powers to remedy existing blight, it neces-
sarily follows that the city cannot obtain condemnation powers to
remedy blight in the future. The city will never be able to exercise

97 Scholars have noted that, in the aftermath of Kelo, Florida and New Mexico en-
acted the “most sweeping” of laws intended to “abolish or significantly constrain economic
development takings.” See Somin, The Limits of Backlash, supra note 21, at 2138. As ex-
plored in this Part, these states’ statutory treatment of present-blight takings, and thereby
future-blight takings, is just as restrictive. Professor Ilya Somin noted that South Dakota’s
post-Kelo enactments are “only slightly less sweeping than Florida’s” as some blight con-
demnations may be permitted—however, the scope of this Comment’s inquiry is narrowed
to private-to-private takings, making South Dakota’s prohibition just as restrictive. See
id. at 2139.

98  See IDAHO CODE § 7-701A(2)(b)(i1)(3) (2025); accord ALA. CODE § 24-2-2(c) (2025)
(listing a series of factors that must be “presen[t]” or “existen[t]”). Note that although Idaho
imposes such regulations on blight takings, the state’s laws simultaneously include the key
linguistic indicators of the future blight rationale—placing them in the “Likely Impermissi-
ble” category for future-blight takings. See infra note 232 and accompanying text.

99 237 F. Supp. 2d 1123 (C.D. Cal. 2001).

100 JId. at 1131 (emphasis in original).
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eminent domain to remedy blight, existing or speculated to exist
in a matter of time.

Florida and New Mexico adopted some of the nation’s most
sweeping post-Kelo reforms, banning takings for the purpose of
economic development along with all present-blight takings.10
The Florida Constitution prohibits any conveyance of taken prop-
erty to a natural person or private entity unless approved by a
three-fifths vote of the Legislature,02 signaling the state’s deep
skepticism of takings that facilitate some private advantage.
Florida’s statutory reforms following Kelo solidify this wariness
into a categorical prohibition, explicitly barring counties and mu-
nicipalities from taking private property for the purpose of pre-
venting or eliminating slums or blighted areas.!%s The state’s re-
development statutes expressly encourage noncondemnation
tools for preventing the spread of blight.104 For instance, housing,
zoning, and code-enforcement programs are authorized to arrest
blight before it develops.10

Similarly, New Mexico has prohibited the use of blight as a
rationale for condemnations.196 Also in response to Kelo, the state
enacted sweeping reforms, which commenced with the creation of
a Task Force to study whether legal protections were needed to
limit or prohibit the use of eminent domain for economic develop-
ment purposes.o? The Task Force concluded, by a split vote, “that
eminent domain powers should not be used to promote economic
development,” leading to “a recommendation that subsequently
was enacted by state legislators.”108

101 See Somin, The Limits of Backlash, supra note 21, at 2138; see also Florida Eminent
Domain Laws, INST. FOR JUST., https://ij.org/issues/private-property/eminent-domain/florida
-eminent-domain-laws/; New Mexico Eminent Domain Laws, INST. FOR JUST., https://ij.org/
issues/private-property/eminent-domain/new-mexico-eminent-domain-laws/.

102 See FLA. CONST. art. X, § 6(c).

103 FLA. STAT. § 73.014(2) (2025) (“[T)he state, any political subdivision ..., or any
other entity to which the power of eminent domain is delegated may not exercise the power
of eminent domain to take private property for the purpose of preventing or eliminating
slum or blight conditions.”).

104 See, e.g., id. § 163.350.

105 See id.

106 See N.M. STAT. ANN. § 3-60A-10 (2026). The impact of such laws may be felt differ-
ently by different states, depending on the volume of takings arising within the jurisdic-
tion. See Somin, The Limits of Backlash, supra note 21, at 2138-39 (noting that while New
Mexico “made little use of economic development and blight takings even before the en-
actment of their new laws, Florida has an extensive record of dubious economic develop-
ment and blight condemnations”).

107 See Gold & Sagalyn, supra note 25, at 1153 n.146.

108 [d. (citing H.R. 393, 48th Leg., 1st Sess. (N.M. 2007)).
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In light of this taxonomy’s focus on private-to-private tak-
ings, South Dakota’s reforms present an even stronger categorical
bar than those in Florida and New Mexico. While the latter two
states do not ban such private transfers altogether, they impose
specific restrictions on economic development and present-blight
takings. For the purposes of this taxonomy, South Dakota’s blan-
ket prohibition forbids private-to-private takings for economic de-
velopment, present blight, and future blight.

Note that South Dakota’s prohibition “continues to permit
blight condemnations, but does not allow any takings—including
those in blighted areas—that ‘transfer property to any private
person, nongovernmental entity, or other public-private business
entity.””109 Because it forecloses any project involving private ben-
eficiaries, this prohibition effectively eliminates economic devel-
opment takings. Although South Dakota’s statutory framework
does not categorically abolish blight condemnations, the inability
to transfer condemned property to private developers significantly
reduces, if not eliminates, the incentives and practical feasibility of
any blight-based redevelopment!i>—even those that do not involve
private-to-private transfers. As a result, South Dakota’s ban on pri-
vate-to-private condemnations also likely subsumes any attempt
to invoke future blight as a justification for eminent domain, ren-
dering such takings largely theoretical rather than administrable
in practice.

The practical aims of these restrictive regimes are to increase
protection for private property owners by forbidding practices fre-
quently exploited to achieve private ends.!! Professor Ilya Somin,
who has dedicated much of his research to state responses to
Kelo,2 has noted that some of these most restrictive schemes re-
side in states with “little or no recent history of resorting to private-
to-private condemnations,” thus prohibiting practices in which
their local governments seldom engaged previously.'s My research
has not yielded any documented instances of private-to-private

109 Somin, The Limits of Backlash, supra note 21, at 2139 (emphasis in original) (quot-
ing S.D. CODIFIED LAWS § 11-7-22.1(1) (Supp. 2008)).

110 Modern blight and redevelopment takings are typically justified not by public own-
ership but by the anticipated transfer of property to private developers capable of financ-
ing and executing redevelopment plans. See George Lefcoe, Redevelopment Takings After
Kelo: What’s Blight Got to Do with It? 17 S. CAL. REV. L. & SOC. JUST. 803, 818 (2008).

111 See infra Part I11.B.

112 See generally Somin, The Limits of Backlash, supra note 21; SOMIN, THE GRASPING
HAND, supra note 16; Somin, Takings After Kelo, supra note 21.

113 Somin, The Limits of Backlash, supra note 21, at 2143.
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takings premised on preventing the risk of future blight in these
states.!4 As far as their treatment of the future blight rationale
goes, these jurisdictions implicitly hold that it is impermissible
based on their firm regulation or ban on takings to address even
present blight.

2. Least restrictive: Hawaii and New York.

Although several states adopted firm protections against
private-to-private takings after Kelo, other states failed to enact re-
forms restricting economic development as a public use, including
Hawaii and New York.!’> These two states in particular maintain
notoriously permissive eminent domain laws.16¢ Table 2 comprises
those states whose statutory language permits takings for the pur-
poses of economic development, future blight, and present blight.

TABLE 2: STATES PERMITTING ECONOMIC-DEVELOPMENT,
FUTURE-BLIGHT, AND PRESENT-BLIGHT TAKINGS

Economic- Future- Present-
State Development Blight Blight
Takings Takings Takings
Haw. Permissible Permissible | Permissible
N.Y. Permissible Permissible | Permissible
Okla. Permissible Permissible | Permissible
Or. Permissible Permissible | Permissible

By permitting takings for economic development purposes,
while simultaneously maintaining broad and amorphous blight
statutes, these state legislative schemes leave ample room for
takings premised on preventing future blight. If the government
may condemn property based on forecasts of future growth and
public benefit via economic development, then, functionally, it
can condemn property based on forecasts of future decline or
blight. Even if future-blight takings were prohibited, entities
seeking to redevelop could simply reframe their justification—

114 This gap could exist for a multitude of reasons. Perhaps these takings are just not
happening very often across the country. Alternatively, property owners may not be chal-
lenging such exercises of eminent domain. Regardless, there is a dearth of both litigation
and literature on the topic.

115 See Somin, The Limits of Backlash, supra note 21, at 2115-16.

116 See Hawaii Eminent Domain Laws, INST. FOR JUST., https://ij.org/issues/private
-property/eminent-domain/hawaii-eminent-domain-laws/; New York Eminent Domain Laws,
INST. FOR JUST., https://ij.org/issues/private-property/eminent-domain/new-york-eminent
-domain-laws/.
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shifting from claims that the property would become blighted to
the less demanding assertion that the taking would generate eco-
nomic public benefits.

In addition to their failure to enact eminent domain reforms
regarding economic development, these states maintain sweeping
blight statutes that permit the exercise of eminent domain for the
prevention of the development or spread of blight.!'” For that rea-
son, these state laws are susceptible to both present and future
blight justifications,!® and have been consistently viewed as al-
lowing “virtually any property to be declared blighted and con-
demned.”19 New York, for instance, maintains some of the most
expansive anti-blight laws in the country,20 and the concept of
blight has been so extended as to “encompass almost any area
where economic development could potentially be increased.”12!
New York’s state constitution allows the state and its municipal-
ities to participate in slum eradication, permitting public officials
to provide “for the clearance, replanning, reconstruction and re-
habilitation of substandard and insanitary areas.”'22 Further,
New York statutes have identified areas which are becoming
blighted, but without tangible physical blight, as posing a serious
menace that is “injurious to the public safety, health, morals and
welfare” of the state.'2s This particular statute emphasizes that it
is necessary to correct such conditions by undertaking public and
private improvement programs and granting municipalities the
rights and power to “eliminate or prevent the development and
spread of deterioration and blight.”124

117 See, e.g., OR. REV. STAT. § 457.020(5)—(6) (2025).

118 “Prevent” is defined as “[t]o stop from happening; to hinder or impede,” making
the language of “preventing blight” fit squarely within the future blight rationale. Prevent,
BLACK’S LAW DICTIONARY (12th ed. 2024).

119 Somin, The Limits of Backlash, supra note 21, at 2114; see also Gold & Sagalyn,
supra note 25, at 1170.

120 See Spiegelman, supra note 26, at 361 (referring to New York’s anti-blight laws as
“arguably the most offensive in the nation”).

121 Somin, The Limits of Backlash, supra note 21, at 2121 (explaining that “state ap-
pellate court decisions have held that Times Square in New York City” is blighted,
“thereby justifying condemnations undertaken to acquire land for a new headquarters for
the New York Times”); see also Spiegelman, supra note 26, at 361-62 (“The New York
Times has pointed out that the state’s definition of blight ‘would describe much of New
York City.” (quoting Matthew Haag & Patrick McGeehan, Why New York State Insists
that the Penn Station Area Is “Blighted”, N.Y. TIMES (Dec. 29, 2022), https://www.nytimes
.com/2022/12/29/nyregion/nyc-penn-station-construction-project.html)).

122 N.Y. CONST. art. 18, § 1; see also Spiegelman, supra note 26, at 362 (“In New York,
even ‘economic stagnation’ will suffice to warrant blight-based condemnation.”).

123 N.Y. GEN. MUN. LAW § 501 (McKinney 2026).

124 Id. (emphasis added).
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In keeping with its trend of allowing private-to-private tak-
ings,'? state lawmakers in Hawaii refrained from passing any re-
form legislation in the wake of Kelo.?6 Hawaii maintains similar
statutes to those of New York, explicitly allowing redevelopment
agencies to plan and undertake urban renewal projects, including
activities aimed at eliminating or preventing the development or
spread of slums, blighted, deteriorated, or deteriorating areas.2?
In the state, redevelopment agencies possess broad powers to un-
dertake such urban renewal plans, including the authority to ac-
quire property, potentially through the exercise of eminent do-
main.’?8 As Professor Somin has contended, “deterioration” or
“deteriorating” are broad terms open to various interpretations,'2
and virtually any property may be deemed blighted or on its way
to becoming blighted.?c And as scholars have argued, notions of
future blight rest on assessments that are even more indetermi-
nate than attempted calculations of present blight.:s!

While states in this “least restrictive” bucket may not explic-
itly articulate that “future blight” is a permissible basis for the
exercise of eminent domain, their allowance of economic develop-
ment as a public use combined with extremely broad definitions
of blight and continual reference to the prevention of blight as
being within the public policy of the state, provide sufficient lee-
way for speculative takings on the basis of future blight. Identi-
fying the states that retain the least restrictive eminent domain
regimes offers a clear starting point for targeted reform. By illu-
minating where meaningful constraints are absent, this taxon-
omy underscores how prevention-oriented language preserves
broad discretion for local governments to facilitate private-to-
private takings justified by the future blight rationale.

3. Middle ground: Illinois, South Carolina, West Virginia.

Many states do not fall into either extreme and instead main-
tain an obscure combination of eminent domain laws. Most states,
at a minimum, have attempted to limit takings motivated solely

125 See supra Part 1.B.

126 See Hawaii Eminent Domain Laws, supra note 116.

127 HAW. REV. STAT. § 53-51 (2025).

128 Jd. § 53-53.

129 See Somin, The Limits of Backlash, supra note 21, at 2129-30.
130 See id. at 2130.

131 See Gold & Sagalyn, supra note 25, at 1170.
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by economic development.32 Yet many of those states have simul-
taneously endorsed broad blight takings standards with nonex-
istent or unclear limits on the future blight rationale, as illus-

trated by Table 3.

TABLE 3: STATES GENERALLY LIMITING ECONOMIC-
DEVELOPMENT TAKINGS AND THEIR VARYING APPROACHES TO
FUTURE-BLIGHT AND PRESENT-BLIGHT TAKINGS

Economic- Future- Present-
State Development Blight Blight
Takings Takings Takings
Alaska Impermissible | Impermissible | Permissible
Ark. Permissible legly . Permissible
Impermissible
Weakly .. ..
Cal. Regulated Impermissible | Permissible
Colo. Impermissible | Impermissible | Permissible
Conn. Weakly Permissible | Permissible
Regulated
Del. Impermissible legly . Permissible
Impermissible
Ga. Impermissible | Permissible | Permissible
.. Likely Firmly
Idaho Impermissible Impermissible | Regulated
. Weakly Permissible | Permissible
Regulated
Towa Impermissible | Impermissible | Permissible
. Likely .
Ky. Impermissible Impermissible Permissible
Me. Impermissible legly . Permissible
Impermissible
Weakly .. ..
Md. Regulated Impermissible | Permissible
Mass. Permissible Likely | permissible
Impermissible
Mich. Impermissible legly . Permissible
Impermissible
Minn. Impermissible leely Permissible
Permissible

132 See infra Appendix.
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Miss. Weakly Permissible | Permissible
Regulated
Mo. Impermissible | Permissible | Permissible
Weakly Likely .
Mont. Regulated Impermissible Permissible
Neb. Impermissible leely Permissible
Permissible
Nev. Impermissible | Impermissible | Permissible
N.H. Impermissible leely Permissible
Permissible
N.J. Impermissible | Impermissible | Permissible
R.L Weakly Permissible | Permissible
Regulated
Weakly Likely _
EhL: Regulated Permissible lermisie
Weakly Likely .
Tenn. Regulated Impermissible Permissible
Tex. Impermissible | Impermissible | Permissible
. Likely Firmly
Utah Impermissible Impermissible | Regulated
Weakly Likely .
Vt. Regulated Permissible Permissible
. Likely Firmly
Va. Impermissible Impermissible | Regulated
Weakly .. Firmly
Wash. Regulated Impermissible Regulated
W. Va. Impermissible legly_ Permissible
Impermissible
. .. Likely Firmly
Wis. Impermissible Impermissible | Regulated
. Likely Firmly
Wyo. Impermissible Impermissible | Regulated

[linois, South Carolina, and West Virginia illustrate the var-
iation among states occupying this middle ground, where some
limitations on economic-development takings are imposed, yet fu-
ture-blight takings are either “Permissible,” “Likely Permissible,”
or “Likely Impermissible.” These states underscore both the stat-
utory variability across jurisdictions and the absence of clear and

definite restrictions on the future blight rationale.

In the wake of Kelo, Illinois exempted blight condemnations
from its ban on economic-development takings, retaining its
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preexisting definition of blight.'s3 In addition to allowing for pre-
sent-blight takings, the TIF Act defines “conservation area[s]” as
“any improved area within the boundaries of a redevelopment
project area located within the territorial limits of the municipal-
ity in which 50% or more of the structures in the area have an age
of 35 years or more.”3* These areas are considered “not yet [ ]
blighted,” but due to a minimum of three factors, they are “detri-
mental to the public safety, health, morals or welfare and such an
area may become a blighted area.”135

Although Illinois imposes no restrictions on the future blight
rationale for private-to-private takings, many other states would
likely treat such takings as impermissible even though their statu-
tory language stops short of explicitly disavowing it. West Virginia
exemplifies this phenomenon. The state’s TIF Act also designates
“conservation area[s]” in a similar method to Illinois’s, defining
them as areas “not yet [ ] blighted.”:36 The Act understands these
areas to be the targets of “redevelopment project[s],” which aim to
“eliminat[e] or prevent[ | the development or spread of slums or de-
teriorated, deteriorating or blighted areas.”13” While this language
signals a degree of permissiveness in addressing areas that are
not yet blighted, the Act authorizes the exercise of “eminent do-
main to condemn property for the purposes of implementing the
project plan,”138 subject to restrictions provided by law.13 One of
those limitations, found in an entirely separate statute, stipulates
that “a municipal urban renewal authority may exercise a right
of eminent domain as to property only within an area designated
a slum area or blighted area.”14 This language appears to impose
a limitation on takings of areas that are not yet blighted but may
become blighted in the future, but it is not as explicit as some
other states that expressly reject the use of eminent domain in
conservation areas.!4!

133 See Somin, The Limits of Backlash, supra note 21, at 2125 (citing S. 3086, 94th
Gen. Assem., Reg. Sess., § 1-1-5 (I1l. 2006)).

134 5 ILL. COMP. STAT. 5/11-74.4-3(b) (2025).

135 Id. (emphasis added).

136 W. VA. CODE § 7-11B-3(b) (2026).

137 Id. (quotation marks omitted).

138 Id. § 7-11B-4(8).

139 Id. § 54-1-1.

140 [d. § 54-1-2(a)(11) (emphasis added).

141 See, e.g., KAN. STAT. ANN. § 12-1773(b) (2025) (“No city shall exercise such eminent
domain power to acquire real property in a conservation area.”).



2026] The Specter of Future Blight 977

South Carolina seems to impose even weaker restraints on
the future blight rationale, making it likely permissible. While
the state’s statutes recognize conservation areas and vest munic-
ipalities with “all powers consistent with the [state] Constitution”
to address “redevelopment in areas which are or threaten to be-
come blighted,”1#2 that constitution imposes only a subtle limit. It
permits the use of eminent domain for the “limited purpose of the
remedy of blight.”143 Although a natural reading of this restriction
might presume the present existence of blight, a municipality ea-
ger to justify a particular taking could likely work around the
statutory and constitutional language to argue that preventing
future blight is part and parcel of remedying blight.

Taken together, these states illustrate both the breadth of
blight-based takings standards and the indeterminacy that char-
acterizes many state eminent domain regimes. While states like
Illinois impose no requirement that blight be present, others
adopt partial limiting language without expressly foreclosing the
future blight rationale, leaving its permissibility uncertain. The
absence of explicit legislative standards for reconciling these pro-
visions leaves courts with little guidance and risks enabling future-
blight takings—by municipalities eager to facilitate private-to-
private transfers and seeking to justify those takings down the
line—where that was not in fact the intent of the legislature.

C. Potential Legislative Responses to the Future Blight
Rationale

States that have restricted takings for economic development
but left blight statutes broad and indeterminate should take the ad-
ditional step of explicitly foreclosing takings justified by future
blight. As currently written, many blight statutes lack any clear def-
inition of what qualifies as future blight—perhaps state legislatures
had not considered these sorts of takings. Regardless, this ambiguity
invites circumvention. Creative local governments may plausibly ar-
gue that nearly any area poses a risk of decline,'#* a lesser standard
than demonstrating existing decline. As scholars have observed,!4
post-Kelo economic-development takings reforms have frequently

142 S.C. CODE ANN. § 31-6-20(B) (2025).

143 S.C. CONST. art. I, § 13(B).

144 See Brief of Law Professors as Amici Curiae in Support of Petitioner at 19, Ey-
chaner v. City of Chicago, 141 S. Ct. 2422 (2021) (No. 20-1214).

145 See, e.g., Somin, The Limits of Backlash, supra note 21, at 2120.
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been neutralized by precisely this loophole: amorphous blight defi-
nitions that allow nonblighted properties to be swept into condem-
nation schemes that benefit private developers.14

To give economic development restrictions real force and
limit potential misuse of the future blight rationale, there are a
variety of reforms that state legislatures could impose. They could
amend their constitutions to require that determinations of what
constitutes a “public use” are questions of judicial interpretation.
For instance, the Mississippi Constitution states that “whenever
an attempt is made to take private property for a use alleged to
be public, the question whether the contemplated use be public
shall be a judicial question” and should be determined without
deference to legislative assertions.1#” States should, at a minimum,
require evidence of present harm and prohibit private-to-private
takings premised on speculative forecasts of future deterioration.
For example, Alabama law stipulates that “[n]otwithstanding any
other provisions of this chapter, a redevelopment project may in-
clude property that is not blighted, but the power of eminent do-
main may not be exercised to acquire property that is not blighted
without the consent of the owner.”1#8 Clarifying that future blight
prevention alone is not a permissible public use does not require
abandoning redevelopment or blight-prevention efforts altogether.
For instance, states could follow models like Florida’s by encourag-
ing noncondemnation tools to prevent the spread of blight without
resorting to the exercise of eminent domain.!49

Ultimately, states that have demonstrated interest in pro-
tecting property rights through partial reform ought to take the
extra step to ensure their protections have real meaning. Fore-
closing future-blight takings would not only reduce the risk of
pretextual takings but would also serve an important signaling
function: communicating to local governments and private devel-
opers that speculative redevelopment rationales will not suffice.

146 See Ilya Somin, Let There Be Blight: Blight Condemnations in New York After
Goldstein and Kaur, 38 FORDHAM URB. L.J. 1193, 1200-01 (2011) (exploring two cases in
which courts have endorsed takings based on “virtually limitless definition[s] of blight,”
and arguing that “[jJust about any area occasionally suffers from ‘economic underdevelop-
ment’ or ‘stagnation’ and therefore could potentially be condemned” under the dubious
blight rationale).

147 Mi1ss. CONST. art. 3, § 17; accord WASH. CONST. art. 1, § 16 (maintaining a similar
standard).

148 ALA. CODE § 24-2-2(b) (2025).

149 See FLA. STAT. § 163.350 (2025).
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ITI. JUDICIAL RESPONSES TO THE FUTURE BLIGHT RATIONALE

Courts concerned with the expansion of the Public Use
Clause under Kelo ought to reject the proposition that future-
blight takings satisfy the public use requirement. Although the
Supreme Court has not addressed the meaning of the Public Use
Clause in a case involving real property since Kelo, state and fed-
eral courts have taken conflicting approaches to the question of
whether preventing the risk of future blight is a valid basis for
takings. Judicial review of blight designations is a crucial proce-
dural protection against eminent domain abuse, yet there re-
mains a high degree of deference afforded to legislative determi-
nations of public uses.!5

This Part surveys the existing case law addressing future
blight, ultimately concluding that courts looking to narrow broad
readings of the Public Use Clause should clarify that transferring
private property to a private party for the sole purpose of prevent-
ing future blight is not a valid public use. This judgment is rooted
in revered individual property rights principles, recognizes the
difficulty of defining future blight and the potential for pretextual
takings, and seeks to quell disproportionate advantages to the
politically powerful.

A. Conflicted Views

Three cases squarely address the issue of whether the use of
eminent domain to prevent future blight is a valid public use. Two
courts have withheld deference to legislative public use determi-
nations in the future blight context. The reasoning of those courts
illustrates judicial recognition of the heightened risk of pretext
present in future-blight takings,s! and the unduly speculative na-
ture of future blight determinations.!52

Even prior to the Supreme Court’s decision in Kelo, the Cen-
tral District of California decided the fate of a taking justified by
the future blight rationale. In 99 Cents, a municipality argued
that the exercise of eminent domain satisfied the Public Use

150 See Midkiff, 467 U.S. at 244 (“Judicial deference is required because, in our system
of government, legislatures are better able to assess what public purposes should be ad-
vanced by an exercise of the taking power.”).

151 99 Cents, 237 F. Supp. 2d at 1129 (“No judicial deference is required, for instance,
where the ostensible public use is demonstrably pretextual.”).

152 City of Norwood v. Horney, 853 N.E.2d 1115, 1145 (Ohio 2006) (“Such a specula-
tive standard is inappropriate in the context of eminent domain, even under the modern,
broad interpretation of ‘public use.””).
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Clause based on future blight.»3 The court disagreed,s* finding
that the property at issue did not suffer from any existing blight
and that “the sole reason for condemning the property” was to sat-
isfy a powerful private entity’s demand for expansion.5s Because
the taking was found to be purely private—and pretextual—the
court found that it would serve no legitimate public use and there-
fore violated the Fifth Amendment’s Public Use Clause.!5¢ Further,
the court noted that the purpose of the California law at issue was
to remedy blight “where it exists”5” and that “the notion of avoiding
‘future blight’ as a legitimate public use is entirely speculative and
wholly without support in California redevelopment law.”158

While 99 Cents dealt with a state law intended to remedy pre-
sent blight, City of Norwood v. Horney»® addressed an Ohio ordi-
nance that permitted the use of eminent domain to address “de-
teriorating” areas, not just slum, blighted or deteriorated areas.!6
The Ohio Supreme Court held that the use of the term “deterio-
rating area” as a standard for appropriation was unconstitu-
tional, reasoning that “the term inherently incorporates specula-
tion as to the future condition of the property to be appropriated

153 See 99 Cents, 237 F. Supp. 2d at 1130. In 99 Cents, the Lancaster Redevelopment
Agency and the City of Lancaster began plans to develop a regional shopping center when
a landowner, Costco, threatened to leave unless it could acquire the plaintiff’s land. See id.
at 1125-26. When attempts to purchase the land failed, the municipality exercised its power
of eminent domain, claiming that “the loss of Costco may cause . . . future blight’ and [that]
preventing ‘future blight’ is an adequate public use within the meaning of the Takings
Clause” and valid pursuant to California’s Community Redevelopment Act. Id. at 1130.

154 See id. at 1131.

155 [d. at 1129-30.

156 99 Cents, 237 F. Supp. 2d at 1129. Note that this case was decided before Kelo,
meaning that the court utilized the Midkiff standard for the Public Use Clause.

157 Id. at 1130 (emphasis in original) (quotation marks omitted) (quoting Beach-
Courchesne v. City of Diamond Bar, 80 Cal. Rptr. 2d 265, 279 (2000)).

158 Id. at 1131.

159 853 N.E.2d 1115 (Ohio 2006).

160 Jd. at 1123 (emphasis added). The Ohio Supreme Court addressed the array of
conditions purported to describe a “deteriorating area” according to the Norwood Code,
including: “incompatible land uses, nonconforming uses, lack of adequate parking facili-
ties, faulty street arrangement, obsolete platting, and diversity of ownership.” Id. at 1144.
Further, the court noted that the trial court identified a variety of “factors [ ] supporting
the determination that the neighborhood was deteriorating: increased traffic, dead-end
streets that impede public-safety vehicles, numerous curb cuts and driveways, and small
front yards.” Id. The court skeptically asserted that “all of those factors exist in virtually
every urban American neighborhood,” and that because the “Code’s definition of a deteri-
orating area describes almost any city, it is suspect.” Id.
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rather than the condition of the property at the time of the tak-
ing.”161 The court duly noted that to “hold otherwise would permit
the derogation of a cherished and venerable individual right based
on nothing more than a ‘plank of hypothesis flung across an abyss
of uncertainty.”162 Beyond finding that the term could not be used
as a standard for a taking, the court also held that “the use of ‘de-
teriorating area’ as a standard for determining whether private
property is subject to appropriation is void for vagueness,” since it
“offends due-process rights because it fails to afford a property
owner fair notice and invites subjective interpretation.”:63
Another court has sung a different tune—expressly endors-
ing future blight as a public use under state law. In 2015, the
Illinois Appellate Court in Eychaner held that a “City may use
eminent domain to take property in a conservation area to pre-
vent future blight.”164+ Recall that Fred Eychaner refused to sell
his property to a factory that sought the land to create a buffer
with nearby residential areas.1¢> Following his refusal, the City of
Chicago, citing its authority under Illinois’s TIF Act, sought to
effectuate its economic development plan through the power of
eminent domain.'66 The TIF Act empowers municipalities to erad-
icate blighted conditions through redevelopment and, when rea-
sonably necessary, to use eminent domain in service of a redevel-
opment plan.1¢7 Critically, the statute not only allows for takings
of areas that are presently blighted but also of “conservation ar-
eas” that are merely at risk of becoming blighted in the future.!6s

161 Horney, 853 N.E.2d at 1123; see also id. at 1145 (“A fundamental determination
that must be made before permitting the appropriation of a slum or a blighted or deterio-
rated property for redevelopment is that the property, because of its existing state of dis-
repair or dangerousness, poses a threat to the public’s health, safety, or general welfare.”
(emphasis added)).

162 [d. at 1146 (quoting Edith Wharton, The Descent of Man, 35 SCRIBNER’S MAG. 313,
321 (Mar. 1904)); see also id. (“To permit a taking of private property based solely on a
finding that the property is deteriorating or in danger of deteriorating would grant an
impermissible, unfettered power to the government to appropriate.”).

163 Jd.

164 Eychaner, 26 N.E.3d at 505.

165 See id. at 514.

166 See id. at 515; 65 ILL. COMP. STAT. 5/11-74.4-1 et seq. (2025).

167 See 65 ILL. COMP. STAT. 5/11-74.4-2 to 74.4-4.

168 Jd. 5/11-74.4-3(b).
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While “blighted areas” are found where five or more blighting fac-
tors are present,'® the standard for “conservation areas” is less
demanding—requiring only three or more blighting factors.:7
Alleging that the designated redevelopment area presented
four blighting factors,'”* the city argued that the area was under
the threat of becoming blighted and that the taking fit within the
bounds of the Public Use Clause.'”? The Illinois Appellate Court
agreed, presuming that the municipality’s findings of blighting
factors were valid.'” The court held that under both the Illinois
Constitution'’™ and the Fifth Amendment to the U.S. Constitu-
tion, the taking was a valid public use because there was no evi-
dence of pretext and the taking was consistent with the TIF Act’s
goals of reducing blighting factors and preventing future blight.!7
Furthermore, the court adopted a deferential approach in re-
viewing the state’s exercise of eminent domain.' It reasoned that
“a telling feature of sound public use in the context of economic re-
development is the existence of a well-developed, publicly vetted,
and thoughtful economic development plan,” such as the one pre-
sent in Kelo.'” The court found that the taking of Eychaner’s land
did not amount to a “sweetheart deal” but instead demonstrated a
good faith effort to “promote the economic revitalization of a conser-
vation area.”18 Ultimately, the court deferred to the legislature’s
determination that conservation areas serve a valid public use.17
These three cases illustrate a variety of contexts in which fu-
ture-blight takings may arise—demonstrating the amorphous na-
ture of the future blight rationale. In 99 Cents, the state law’s
purpose was to remedy existing blight, and the court found the
invocation of the future blight rationale to be entirely pretextual

169 Id. 5/11-74.4-3(a)(1). Blighting factors include: dilapidation; obsolescence; deterio-
rated buildings; code violations; illegal uses; excessive vacancies; lack of ventilation, light,
or sanitary facilities; inadequate utilities; excessive or deleterious land use; the need for
environmental remediation; lack of community planning; and declining land values. See
id. 5/11-74.4-3(a)(1)(A) to M).

170 65 ILL. COMP. STAT. 5/11-74.4-3(b). Conservation areas are also found where 50%
or more of structures in the “not yet [ ] blighted” area are at least thirty-five years old. Id.

171 See Eychaner, 26 N.E.3d at 523.

172 [d. at 519.

173 Id. at 523 (citing Malec v. City of Belleville, 943 N.E.2d 243, 262 (I1l. App. Ct. 2011)).

174 TLL. CONST. art. I, § 15.

175 Eychaner, 26 N.E.3d at 517.

176 See id. at 521.

177 Id.

178 Id. at 522.

179 See id. at 521 (“When determining the limits of the government’s right to take
private property, we will defer to the General Assembly’s exercise of those powers.”).
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and therefore in violation of the Public Use Clause.® In Horney,
the statute’s vague language permitting takings of “deteriorat-
ing” areas encompassed nonblighted areas, requiring undue spec-
ulation into future conditions.’s! In Eychaner, given the statute’s
definition of “conservation areas,” the court found that preventing
future blight was a valid public use under state law, deferring to
the legislature.!s2

B. Courts Should Deem the Prevention of Future Blight an
Invalid Public Use

The approach to future-blight takings espoused by the 99
Cents and Horney courts is both doctrinally sound and norma-
tively desirable. Courts that wish to narrow the expansive scope
of the Public Use Clause under Kelo ought to follow their lead.
While the 99 Cents and Horney holdings were limited to a
demonstrably pretextual taking and specific statutory language,
respectively, courts presented with similar situations should in-
validate exercises of eminent domain that transfer nonblighted
property to private parties on the premise that the property may
become blighted in the future. By refusing to defer to municipal
determinations of future blight, courts have an opportunity to
preserve more meaningful constraints on private-to-private tak-
ings.183 At a minimum, these courts should require evidence of ex-
isting, concrete conditions demonstrating that an area is pres-
ently blighted, and reject speculative forecasts of blight.

180 99 Cents, 237 F. Supp. 2d at 1130.

181 Horney, 853 N.E.2d at 1144.

182 Eychaner, 26 N.E.3d at 523.

183 See Horney, 853 N.E.2d at 1140 (“Judicial review is even more imperative in cases
in which the taking involves an ensuing transfer of the property to a private entity, [and]
where a novel theory of public use is asserted . . . .”); see also Kelo, 545 U.S. at 497 (O’Connor,
J., dissenting) (noting that “were the political branches the sole arbiters of the public-private
distinction, the Public Use Clause would amount to little more than hortatory fluff,” and
arguing that “[a]n external, judicial check on how the public use requirement is interpreted,
however limited, is necessary if this constraint on government power is to retain any
meaning”); cf. Brief of Law Professors, supra note 144, at 8 (arguing that “the principles
driving blight takings are often self-fulfilling” and that a “governmental determination—
or threat of it—that an area is blighted or will be condemned can itself cause physical or
economic deterioration of property that is akin to blight”); Somin, The Limits of Backlash,
supra note 21, at 2103 (arguing that a judicial ban on economic development takings
would provide a greater level of protection for property owners than the post-Kelo political
backlash and legislative reforms did).
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In the following discussion, I argue that individual property
rights principles support eminent domain regimes that limit pri-
vate-to-private transfers absent substantial footing in actual, af-
firmative harm to the public health and welfare. Furthermore,
the documented difficulties with defining blight—and even more
so future blight—in conjunction with likely harms to the econom-
ically disadvantaged, counsel against acceptance of the future
blight justification for takings.

1. Individual property rights principles and accepted public
use justifications.

Private property rightsist have long been understood to lie at
the core of the American constitutional order—or, as President
Barack Obama described them, “at the very heart of our system
of liberty.”1> Individual property rights principles are at stake
when broad blight takings regimes are involved, and an attitude
against private-to-private transfers emerges when the settled ex-
pectations that accompany property owners’ bundle of rights are
called into question. Furthermore, understandings of the Public
Use Clause as being limited when a private purpose is afoot—and
as requiring an affirmative harm in the blight context—Ilend cre-
dence to judicial skepticism of the future blight rationale.

Permission for takings based on speculation that blight will
appear in the future substantially enlarges the government’s em-
inent domain power at the direct expense of core individual prop-
erty rights, such as the right to use and enjoy one’s private prop-
erty. As Horney emphasized, property rights encompass not only
a formal title but also the settled expectation that owners may
possess, maintain, invest in, and make productive use of their
land absent present conditions that threaten public health or
safety.’8 When condemnation turns on predictions about what
property might become, rather than its existing condition, those
expectations are destabilized. This is especially true in light of the
Court’s repeated admonition that the judiciary defer to legislative

184 Private property rights include the rights to acquire, use, enjoy, and dispose of
property. See Buchanan v. Warley, 245 U.S. 60, 74 (1917).

185 BARACK OBAMA, THE AUDACITY OF HOPE 149 (2006); accord Horney, 853 N.E.2d at
1128 (explaining that rights related to property “are among the most revered in our law
and traditions” and that “property rights are integral aspects of our theory of democracy
and notions of liberty”).

186 See Horney, 853 N.E.2d at 1128 (“[P]roperty rights were so sacred that they could
not be entrusted lightly to ‘the uncertain virtue of those who govern.” (quoting Parham v.
Justs. of Decatur Cnty. Inferior Ct., 9 Ga. 341, 348 (1851))).
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determinations for what qualifies as a public use.'s” The more re-
laxed the judicial inquiry, the more unilateral the legislature’s
authority becomes—such that an individual may lose her property
according to a legislative scheme that permits speculation into
whether her property will decline to the level of blight. Moreover,
when courts defer to municipalities’ determinations that an area
faces the risk of future blight,ss there is no telling how expansively
that risk may be defined, leaving property rights vulnerable to the
speculative judgment call of a single governmental entity.

Even the Supreme Court’s Kelo decision—heavily criticized
for its vigorous expansion of the Public Use Clause—considered
some limiting principles. The majority cited favorably to
99 Cents,'® using the case to support its position that “one-to-one
transfer(s] of property, executed outside the confines of an inte-
grated development plan”—while not presented by the case—
“would certainly raise a suspicion that a private purpose was
afoot.”190 Although this does not amount to an outright endorse-
ment of the Central District of California’s stance on the imper-
missibility of future-blight takings, it lends credence to our un-
derstanding of future blight justifications as being highly
susceptible to misuse as pretext.1®t Ultimately, less deference
should be accorded to state legislatures when the risk of pre-
textual claims remains high.192

As it pertains to blight-based takings in particular, the Court
has only explicitly recognized the removal of present blight as a
valid public use.! Legal scholars have urged that “the public use

187 See supra Part 1.B.

188 See, e.g., Kelo, 545 U.S. at 488-89 (declining to second-guess the municipality’s
determination of what land was needed for its development plan).

189 [d. at 487 n.17.

190 [d. at 487. The Court in Kelo also noted that cases involving a city’s transfer of one
citizen’s property to a second citizen, for the sole reason that the second citizen would “put
the property to a more productive use and thus pay more taxes,” could be confronted as they
arose. Id. at 487. Professors Patricia Lee and Lynnise Pantin have asserted that the Ey-
chaner case “squarely presents that scenario.” Brief of Law Professors, supra note 144, at 2.

191 Cf. Kelo, 545 U.S. at 493 (Kennedy, J., concurring) (arguing that some “transfers are
so suspicious, or the procedures employed so prone to abuse, or the purported benefits are so
trivial or implausible, that courts should presume an impermissible private purpose”).

192 QOther areas of law, such as equal protection, endorse an analogous principle of
more “intrusive [judicial] oversight’ to ensure that legislatures do not hold prejudicial or
discriminatory reasons behind a particular law.” Hannah M. Flesch, Note, Honesty in Rea-
son: How Department of Commerce v. New York Began to Tackle the Problem of Regula-
tory Dishonesty, 110 GEO. L.J. 659, 673 (2022) (quoting City of Cleburne v. Cleburne Living
Ctr., Inc., 473 U.S. 432, 443 (1985)).

193 See Berman v. Parker, 348 U.S. 26, 35 (1954); see also Brief of Law Professors,
supra note 144, at 15 (“Although Justices of this Court have disagreed about the meaning
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justifications for the taking in Berman cannot support the type of
taking” endorsed by, for instance, the Eychaner court.’*t In an
amicus brief accompanying Eychaner’s petition for certiorari,
Professors Patricia Lee and Lynnise Pantin argued that Berman
contained two critical features that were absent from Eychaner’s
case: “(1) actual conditions posing a threat to health and safety
and (2) an integrated development plan that required taking sur-
rounding area to prevent the recurrence of those conditions.”19
Supreme Court precedent has treated the existence of blighted
property as an affirmative harm—the presence of tangible condi-
tions that endanger public health and welfare. As Lee and Pantin
argued, “that logic evaporates when the property is indisputably
not blighted and not sufficiently proximate to blighted property
to require a taking.”1%

One might argue that local governments should not be re-
quired to wait until property becomes affirmatively harmful be-
fore intervening; if blight can be anticipated, perhaps early action
will genuinely prevent cascading deterioration and protect sur-
rounding communities. Although in theory such anticipatory in-
tervention might seem beneficial, it is untenable in practice. Not
only does this position assume the ability of the condemning au-
thority to predict future blight accurately—a task that is unjustifi-
ably speculative!9—it also throws to the wind any consideration of
how valuable the property currently is.1s As the court in Horney
proclaimed, “[s]uch a speculative standard is inappropriate in the
context of eminent domain, even under the modern, broad inter-
pretation of ‘public use.”19

Moreover, while the invocation of eminent domain to amelio-
rate presently blighted areas posing tangible threats to public
welfare may prove beneficial in some instances, such takings
should, at a minimum, be limited to addressing legitimate con-
cerns about raising property standards to health-safety mini-
mums. Future blight designations, particularly under TIF Acts
like Illinois’s, transfer private property to another private owner

of the ‘public use’ requirement, not one has ever endorsed the view that it permits the
condemnation of property that is indisputably neither ‘blighted’ nor a ‘slum,’ solely for the
purpose of transferring it to another private owner.”).

194 Brief of Law Professors, supra note 144, at 17.

195 [d. at 16.

196 Id. at 17 (emphasis in original).

197 See infra Part 111.B.2.

198 See Gold & Sagalyn, supra note 25, at 1170.

199 Horney, 853 N.E.2d at 1145.



2026] The Specter of Future Blight 987

to “simply increase[] the property’s value and provide[] in-
creased tax revenue to the locality.”2 Using capricious statutory
powers to deem property at risk of future blight presents too at-
tenuated a relationship with addressing affirmative public wel-
fare dangers and should be disallowed.

This is not to say that all private-to-private takings are bad.
Arguments in favor of permitting such takings may include: pri-
vate development contributions conferring a variety of benefits on
the locality, the private sector’s propensity for efficiency in pro-
duction, and its greater ability to finance such projects.zt How-
ever, whatever gains may arise in theory are outweighed in the
future blight context. When individual property rights have the
potential to be flouted at the government’s will, it is not worth
endorsing such takings.

2. The risk of speculative and pretextual takings.

Defining blight has long been a contested enterprise; scholars
have documented this difficulty for nearly a century.202 Civic leaders,
planners, and courts have repeatedly struggled to articulate stand-
ards that distinguish genuinely harmful conditions from ordinary
features of urban change, and the resulting statutory definitions
have often relied on open-ended and malleable criteria.2s Common
statutory factors, such as declining property values, obsolescence,
deferred maintenance, high vacancy rates, or slowed economic de-
velopment, are conditions that exist to some degree in many com-
munities, rendering blight—and particularly future blight—deter-
minations especially vulnerable to pretext and abuse.204

200 Brief of Law Professors, supra note 144, at 17.

201 See Iljoong Kim & Sungkyu Park, Private Takings: Empirical Evidence of Post-
Taking Performance, 39 J. HOUS. ECON. 25, 27 (2018).

202 See Joseph Schilling & Jimena Pinzén, The Basics of Blight: Recent Research on Its
Drivers, Impacts, and Interventions, VACANT PROP. RSCH. NETWORK 3 (2015), https://perma
.cc/B94G-NHCS.

203 See Gold & Sagalyn, supra note 25, at 1120:

A redefinition of blight became a top agenda item. Over its more than half
century of use, blight had become a well-worn term of art. But its application
to takings is subjective and malleable, so much so that it can now be said to
be in the eyes of the beholder.

See also id. at 1159.

204 See, e.g., 99 Cents, 237 F. Supp. 2d at 1129. Given documented circumvention of
blight language to exact pretextual takings in areas that were deemed blighted, in conjunc-
tion with the lower standard for showing a risk of future blight, our concerns regarding pre-
text should intensify. See Brief Amicus Curiae of Pacific Legal Foundation and National
Federation of Independent Business Small Business Legal Center in Support of Petitioner
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The challenge of defining blight is magnified exponentially
when the inquiry shifts from present to future calculations. Un-
like existing conditions, future blight determinations rest on pre-
dictive judgments untethered to concrete, observable facts—invit-
ing speculation about how neighborhoods might change rather
than how they actually function.2os Because such forward-looking
assessments lack objective benchmarks and are inherently con-
tingent, they provide even fewer meaningful constraints on gov-
ernmental discretion, heightening the risk that eminent domain
will be justified not by demonstrable public harm but by conjec-
ture and redevelopment ambitions dressed in the language of pre-
vention.26 With such broad acceptance of condemnations, “no re-
development site can ever be truly free from blight because blight
remains ever latent, ready to surface at any time.”207

Recall Illinois’s TIF Act, which at first glance appears to pro-
vide a greater level of direction for determining whether an area
may become blighted, by defining conservation areas. Although
the Act purports to impose standards for determining whether an
area qualifies for conservation status—rather than leaving the
inquiry to pure speculation—many of the enumerated factors con-
tinue to be readily manipulable, rendering the statute’s stand-
ards largely insubstantial. For instance, factors such as incom-
patible land-use relationships, lack of community planning, and
declining land values remain amorphous.20s Moreover, authorities
exercising eminent domain in conservation areas are subject to a
lower threshold showing, with the ability to rely on fewer factors
than are required to establish a formal “blighted area” designa-
tion.2o? A reliance on nonquantitative criteria, or allowing future

at 8, Eychaner v. City of Chicago, 141 S. Ct. 2422 (2021) (No. 20-1214) (citing Kaur v. N.Y.
State Urb. Dev. Corp., 892 N.Y.S.2d 8, 18-22 (N.Y. App. Div. 2009), rev'd, 933 N.E.2d 721
(N.Y. 2010)); cf. Jennifer J. Kruckeberg, Note, Can Government Buy Everything?: The Tak-
ings Clause and the Erosion of the “Public Use” Requirement, 87 MINN. L. REV. 543, 577
(2002) (arguing that a broad definition of blight that permits takings for the prevention of
blight “opens the door for any municipality to argue that an area must be condemned simply
because it is possible that it could become blighted in the future” (emphasis in original)).

205 See Camarin Madigan, Taking for Any Purpose?, 9 HASTINGS W.-NW. J. ENVTL. L.
& POL’Y 179, 193 (2003) (“When the government hypothesizes about the impact one exist-
ing private entity may have on a community, the use of eminent domain to insure the
private entity’s success goes too far and is an unconstitutional taking.”).

206 See Kruckeberg, supra note 204, at 577 (“The scope of this possibility is absurd.”).

207 99 Cents, 237 F. Supp. 2d at 1131.

208 See 65 ILL. COMP. STAT. 5/11-74.4-3(b) (2025).

209 See id. 5/11-74.4-3.
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blight designations based on relatively few requirements, makes
these sorts of “multifactor tests . . . easy to manipulate.”210

Additionally, the void for vagueness doctrine presents a
meaningful analogue for understanding the issues underlying
broad and indeterminate blight language.2!* The court in Horney
noted that the void for vagueness inquiry asks “whether the law
affords a reasonable individual of ordinary intelligence fair notice
and sufficient definition and guidance to enable him to conform
his conduct to the law; those laws that do not are void for vague-
ness.”?’2 When a statutory scheme permits condemnation without
requiring a concrete showing of present harm, or blight, it leaves
property owners unable to identify the circumstances under which
their land may become subject to seizure. Standards that hinge on
potential conditions of blight, rooted in ambiguous factors that
could arguably be found in any neighborhood, offer no stable refer-
ence point against which an owner can assess compliance or risk.
Moreover, vague laws are seen to offend the important value of pre-
venting arbitrary and discriminatory enforcement of the law.21s
Broad statutory language that permits takings based on projec-
tions of blight invites such arbitrary variance in the use of eminent
domain—allowing enforcement decisions to turn on subjective
judgment rather than uniform, administrable criteria.

3. Equity and fairness concerns.

Legal scholars have also warned that blight rationales—so
surely future blight justifications as well—risk obscuring pre-
textual takings that disproportionately advantage politically
powerful private actors while displacing communities with little
political influence.?1* More specifically, politically disadvantaged

210 Brief of Law Professors, supra note 144, at 7.

211 Recall, too, that the court in Horney found the term “deteriorating area” void for
vagueness. Horney, 853 N.E.2d at 1123; see also id. at 1142 (finding that while the doctrine
is most familiar in the context of criminal law, “[v]ague laws in any area suffer a constitu-
tional infirmity” (alteration in original) (quotation marks omitted) (quoting Ashton v. Ken-
tucky, 384 U.S. 195, 200 (1966))).

212 Jd. at 1143 (citing Grayned v. Rockford, 408 U.S. 104, 108-09 (1972)).

213 See id. at 1142 (citing Grayned, 408 U.S. at 108-09); see also id. at 1131 (noting
that “naked and unconditional government seizure of private property for private use is
repugnant to our constitutional protections against the exercise of arbitrary power and
fundamental unfairness” (citing Prestonia Area Neighborhood Ass’n v. Abramson, 797
S.W.2d 708, 711 (Ky. 1990))).

214 See Beal, supra note 22, at 340—41; see also Spiegelman, supra note 26, at 355
(noting that “opportunities for corruption [arise] when all the government must do is take
ownership for itself first, and then complete the A-to-B transfer” (emphasis in original)).
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residents may be removed from their homes to make way for more
lucrative projects backed by economically and politically domi-
nant interests.2’> When eminent domain jurisprudence is struc-
tured to accommodate private entities with close ties to govern-
ment officials,?1¢ those with the least political voice are less likely
to see their interests meaningfully represented, and their prop-
erty rights become contingent on speculative judgments that are
unlikely to operate in their favor.

The historical record underscores that this structural vulner-
ability is not merely theoretical. For instance, “[t]hroughout the
1950s and into the 1960s, American cities undertook massive re-
development projects,” dislocating over one million people, over
half of whom were minorities.?'” Blight takings were used to “up-
root[ ] hundreds of thousands of people, disrupt[ ] fragile urban
neighborhoods, and help[ ] entrench racial segregation.”2ts Ulti-
mately, blight became a “facially neutral term infused with racial
and ethnic prejudice.”? In practice, eminent domain regimes that
permit takings of nonblighted property based on vague determi-
nations predictably concentrate condemnation power in neighbor-
hoods least able to resist it—reinforcing racial and socioeconomic
inequities while insulating redevelopment decisions??0 from
meaningful accountability.

Concerns regarding circumvention of blight laws are only am-
plified in the context of future-blight takings. If traditional blight
designations are already criticized as indefinite and highly sus-
ceptible to manipulation, then permitting a mere showing of the
risk of future blight provides condemning authorities with an
even more pliable tool. By lowering the evidentiary threshold
even further—from existing deterioration and blight to antici-
pated blight—governments intent on favoring politically powerful
private entities are afforded an additional, and more easily in-
voked, pathway to condemnation. In this sense, the permissibility

215 See Beal, supra note 22, at 340—41.

216 Recall the Italian Dramatic Club from Kelo. See Kelo, 545 U.S. at 495 (O’Connor,
J., dissenting).

217 Wendell E. Pritchett, The “Public Menace” of Blight: Urban Renewal and the Pri-
vate Uses of Eminent Domain, 21 YALE L. & POL’Y REV. 1, 47 (2003).

218 [d.

219 Id. at 6.

220 Cf. Brief of Law Professors, supra note 144, at 8 (asserting that the principles un-
derlying blight takings are often self-fulfilling because “[a] governmental determination—
or threat of it—that an area is blighted or will be condemned can itself cause physical or
economic deterioration of property that is akin to blight”).
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of future blight rationales would only serve to exacerbate the
risks associated with present-blight takings.

CONCLUSION

In sum, the landscape of state eminent domain law reveals a
fragmented and often inconsistent approach to the permissibility
of future blight as a justification for private-to-private takings. Ul-
timately, states that have disavowed Kelo’s broad allowance of tak-
ings based on economic development ought to consider imposing
similar constraints upon the future blight rationale, to make mean-
ingful their intentions of protecting private property owners.

While the Supreme Court’s expansive federal baseline may
permit such rationales under the Public Use Clause, the states’
divergent statutory schemes create sharply different outcomes
depending on jurisdiction. Although some states have foreclosed
the possibility of future-blight takings implicitly, others have
done so by imposing restrictive schemes that do not even permit
condemnations based on findings of present blight. Many others
fall uneasily in the middle—restricting economic development
takings on the one hand while authorizing blight condemnations
under definitions so capacious that they may sweep in properties
based on intangible and unfounded projections of decline.

Courts looking to narrow Kelo’s expansion of the Public Use
Clause should deem the prevention of future blight an invalid
public use. Judicial skepticism toward future blight determina-
tions, as illustrated in 99 Cents and Horney, offers a principled
and workable approach to limiting abuses of eminent domain au-
thority. By insisting on more than predictions of decline, courts
can maintain some semblance of boundaries on private-to-private
takings, preventing the public use requirement from disintegrat-
ing into a mere formality. Core individual property rights princi-
ples reinforce this restraint, as do the well-documented difficul-
ties that accompany attempts at defining present blight, let alone
future blight. Normatively, the burdens imposed on economically
vulnerable communities by eminent domain abuses should move
courts to consider prohibiting the future blight rationale. Absent
meaningful constraints, the shadow of speculative takings hangs
over all property, with the exercise of eminent domain resting on
mere conjecture as to whether a property might become blighted
in the future.
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APPENDIX

STATE EMINENT DOMAIN REGIMES: APPROACHES TO ECONOMIC-
DEVELOPMENT, FUTURE-BLIGHT, AND PRESENT-BLIGHT TAKINGS

Economic- Future- Present-
State Development Blight Blight
Takings Takings Takings
.. .. Firmly
Ala.22 Impermissible | Impermissible Regulated
Alaska?22 Impermissible | Impermissible | Permissible
. .. .. Firmly
Ariz.223 Impermissible | Impermissible Regulated
Ark.224 Permissible legly . Permissible
Impermissible
Weakly . ..
Cal.22s Regulated Impermissible | Permissible
Colo.226 Impermissible | Impermissible | Permissible
Conn.227 Weakly Permissible Permissible
Regulated
Del.22s Impermissible legly . Permissible
Impermissible

221 ALA. CODE § 11-47-170(b) (2025); id. § 24-2-2(b) (“[T]he power of eminent domain
may not be exercised to acquire property that is not blighted without consent of the
owner.”); id. § 24-2-2(a)(1), (a)(2), (c)(1)—(9).

222 ALASKA STAT. § 09.55.240(a)(2), (d) (2025); id. § 18.55.480(4) (lacking key linguistic
indicators of the future blight rationale); id. § 18.55.950(2).

223 ARIZ. REV. STAT. ANN. § 12-1136(5) (2026); id. § 36-1471(2); id. § 36-1471(17)(a)(Q)
(defining “redevelopment project[s]” as work undertaking the “prevention of the spread or
recurrence” of blight, presupposing the current existence of blight); id. § 36-1473(A)(1)
(stipulating that a municipality shall not exercise eminent domain unless “blighted areas
exist in the municipality”).

224 ARK. CODE ANN. § 14-168-301(3)(B) (2025) (defining a blighted area as one that “is
a menace to the public health, safety, morals, or welfare in its present condition and use”);
id. § 14-169-601; id. § 14-169-703(a)(2) (recognizing urban renewal projects for the “pre-
vention of the development” of blighted or deteriorating areas); id. § 14-168-305(d) (requir-
ing some determination that an area within the redevelopment district is blighted).

225 CAL. CIv. PROC. CODE § 1240.030 (West 2026); CAL. HEALTH & SAFETY CODE
§ 33037(b) (West 2026) (lacking key linguistic indicators of the future blight rationale).

226 COLO. CONST. art. 2, § 14; COLO. REV. STAT. § 31-25-103(2)(b) (2026); id. § 31-25-
105.5 (indicating that there must be a “determination of blight,” and lacking key linguistic
indicators of the future blight rationale); id. § 38-1-101(2)(b).

227 CONN. GEN. STAT. § 8-124 (2025); id. § 8-125(2), (7) (defining “redevelopment
area[s]” as “deteriorating”); id. § 8-193(b)(1).

228 DEL. CODE ANN. tit. 29, § 9501A(a), (c)(3)(b) (2026) (permitting the exercise of em-
inent domain only for “blighted area[s]” and to eliminate a “direct threat to public health
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Fla.220 Impermissible | Impermissible | Impermissible
Ga.230 Impermissible | Permissible Permissible

Haw .23 Permissible Permissible Permissible
. Likely Firmly
Idahoz»2 Impermissible Impermissible Regulated
11,25 Weakly | permissible | Permissible
Regulated
.. .. Firmly
Ind.234 Impermissible | Impermissible Regulated
Towaz2ss Impermissible | Impermissible | Permissible
.. .. Firmly
Kan.236 Impermissible | Impermissible Regulated
. Likely .
Ky.287 Impermissible Impermissible Permissible
La.z2s8 Impermissible | Impermissible | Impermissible

and safety”); id. tit. 31, § 4501; id. tit. 31, § 4502(2) (referring to “deteriorating areas” that
may require acquisition and clearance).

229 FLA. CONST. art. X, § 6; FLA. STAT. § 73.013 (2025); id. § 73.014(2) (explaining that
an entity “may not exercise the power of eminent domain to take private property for the
purpose of preventing or eliminating slum or blight conditions”); id. § 163.335(7); id.
§ 163.350.

230 GA. CODE ANN. § 8-4-2(1) (2026) (recognizing both “blighted areas” and “areas in
the process of becoming blighted”); id. § 8-4-2(4) (explaining that eminent domain may be
used on “certain areas where . .. conditions prevent a proper development of the land”);
id. § 22-1-1(9)(B) (“The public benefit of economic development shall not constitute a public
use.”); id. § 36-61-2(19)(B).

231 HAW. REV. STAT. § 53-51 (2025); id. § 53-53 (including key linguistic indicators of
the future blight rationale); id. § 102-2.

232 IDAHO CODE § 7-701A(2)(b)(ii) (2025) (requiring, among other things, that the
“property presents an actual risk of harm to the public health, safety, morals, or general
welfare”); id. § 50-2002 (utilizing language such as “deteriorating areas” and the “preven-
tion and elimination of these conditions”); id. § 50-2007; id. § 50-2010.

233 735 ILL. COMP. STAT. 30/5-5-5 (2025); 65 ILL. COMP. STAT. 5/11-74.4-2; id. 5/11-74.4-3
(permitting the use eminent domain in “conservation area[s]” defined as “not yet [ | blighted”).

234 IND. CODE § 32-24-4.5-1 (2025); id. § 32-24-4.5-7 (lacking key linguistic indicators
of the future blight rationale and defining blight narrowly).

235 TOwWA CODE § 6A.22(5)(a) (2026) (requiring a showing that the “portion of an urban
renewal area [is] designated as a slum or blighted area”).

236 KAN. STAT. ANN. § 12-1770a (2025); id. § 12-1773(b) (stipulating that “[n]o city
shall exercise such eminent domain power to acquire real property in a conservation
area”); id. § 26-501a(b); id. § 26-501b.

237 KY. REV. STAT. ANN. § 99.530(1) (West 2025) (referring to the “prevention of the
development” of “blighted, deteriorated, or deteriorating areas”); id. § 99.720(1) (requiring
a finding that the property is “blighted” or “deteriorated” before instituting eminent do-
main proceedings); id. § 416.675(2)(c), (3).

238 TLLA. CONST. art. 1, § 4(B) (banning private-to-private takings).
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Me.239 Impermissible legly . Permissible
Impermissible
Weakly . ..
Md.240 Regulated Impermissible | Permissible
Mass># | Permissible Likely 1 permissible
Impermissible
Mich.24 Impermissible legly . Permissible
Impermissible
Minn.24 Impermissible leely Permissible
Permissible
Miss. Weakly Permissible | Permissible
Regulated
Mo.245 Impermissible | Permissible Permissible
Weakly Likely .
Mont.2¢ Regulated Impermissible Permissible
Neb.247 Impermissible leely Permissible
Permissible
Nev.248 Impermissible | Impermissible | Permissible

239 ME. STAT. tit. 1, § 816(2) (2025) (permitting the use of eminent domain based on a
“finding of blight”); id. tit. 30-A, § 5201 (referring to “deteriorating” areas); id. tit. 30-A, § 5202.

240 MD. CONST. art. 3, § 61(a)(1) (limiting urban renewal projects to “slum or blighted
areas”); MD. CODE ANN. REAL PROP. § 12-105.1(a) (LexisNexis 2025); MD. CODE ANN.
LOCAL GOV'T § 5-215(e)(3) (LexisNexis 2025) (lacking key linguistic indicators of the fu-
ture blight rationale).

241 MASS. GEN. LAWS ch. 121B, § 1 (2026) (referring to “deteriorating” areas); id.
ch. 121B, § 47 (authorizing the use of eminent domain in areas “determined to be [ ] deca-
dent, substandard, or blighted”); id. ch. 121C, § 5.

242 MICH. COMP. LAWS § 125.72(a) (2026); id. § 125.73 (including key linguistic indi-
cators of the future blight rationale, but later explicitly noting that municipalities may
“la]equire under this act blighted property by condemnation”); id. § 213.23.

243 MINN. STAT. § 117.025 (2025); id. § 117.027; id. § 469.002(14)(1) (including key lin-
guistic indicators of the future blight rationale).

244 MiSS. CONST. art. 3, § 17; id. § 17A; M1sS. CODE ANN. § 43-35-15 (2026) (including
key linguistic indicators of the future blight rationale).

245 MoO. REV. STAT. § 99.805 (2025); id. § 99.810 (permitting the use of eminent domain
in “conservation areas”); id. § 523.271.

246 MONT. CODE ANN. § 7-15-4206(21)(a) (2025) (including key linguistic indicators of
the future blight rationale); id. § 70-30-102(12) (“[P]rivate property may be acquired for urban
renewal through eminent domain only if the property is determined to be a blighted area.”).

247 NEB. REV. STAT. § 18-2103(29) (2025) (including key linguistic indicators of the
future blight rationale, including to “prevent the recurrence of substandard and blighted
conditions”); id. § 76-710.04(g).

248 NEV. REV. STAT. § 37.010.2 (2025); id. § 279.424.2 (permitting the use of eminent
domain to redevelop “blighted areas”); id. § 279.425 (finding it state policy to prevent the
“recurrence of blight,” presupposing its existence); id. § 279.471.1.
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N.H.2# Impermissible leely Permissible
Permissible
N.dJ.250 Impermissible | Impermissible | Permissible
N.M.251 Impermissible | Impermissible | Impermissible
N.Y .252 Permissible Permissible Permissible
N.C.2ss Impermissible | Impermissible Firmly
T Regulated
N.D.254 Impermissible | Impermissible | Impermissible
. .. .. Firmly
Ohio2% Impermissible | Impermissible Regulated
Okla.2s6 Permissible Permissible Permissible
Or.257 Permissible Permissible Permissible
.. .. Firmly
Pa.2ss Impermissible | Impermissible Regulated

249 N.H. REV. STAT. ANN. § 205:2 (2026) (including key linguistic indicators of the fu-
ture blight rationale); id. § 205:3-a; id. § 205:3-b(c) (defining “public use” to require some
showing that the “property constitute[s] a menace to health and safety”).

250 N.J. CONST. art. 8, § 3; N.J. STAT. ANN. § 40A:12A-6 (West 2025) (“An area deter-
mined to be in need of redevelopment pursuant to this section shall be deemed to be a
‘blighted area’ . ..."”); id. § 40A:12A-5.

251 N.M. STAT. ANN. § 3-60A-10 (2026) (stating that local governments “shall have all
the powers, other than the power of eminent domain” to clear and prevent blight through
redevelopment projects).

252 N.Y. CONST. art. 18, § 1; N.Y. GEN. MUN. LAW § 501 (McKinney 2026) (including
key linguistic indicators of the future blight rationale); N.Y. EM. DOM. PROC. LAW § 204
(McKinney 2026).

253 N.C. GEN. STAT. § 40A-3 (2025); id. § 40A-1; id. § 160A-503(2) (“[T]he power of em-
inent domain . . . may only be exercised to take a blighted parcel.”).

254 N.D. CONST. art. 1, § 16 (“Private property shall not be taken for the use of, or
ownership by, any private individual or entity, unless that property is necessary for con-
ducting a common carrier or utility business.”); N.D. CENT. CODE § 40-58-02 (2025).

255 OHIO REV. CODE ANN. § 163.01(H)(1) (LexisNexis 2026) (permitting private trans-
fers “when the agency that takes the property establishes by a preponderance of the evi-
dence that the property is a blighted parcel or is included in a blighted area”); id. § 1.08.

256 OKLA. CONST. art. 2, § 23 (“In all cases of condemnation of private property for
public or private use, the determination of the character of the use shall be a judicial ques-
tion.”); OKLA. STAT. tit. 11, § 38-102 (2025) (including key linguistic indicators of the future
blight rationale); id. tit. 62, § 853 (defining a reinvestment area as one that “may become
a blighted area”).

257 OR. REV. STAT. § 280.425(1) (2025) (permitting the use of eminent domain to ac-
quire all property “deemed necessary in connection with an eligible project”); id.
§ 457.020(5)—(6) (including key linguistic indicators of the future blight rationale).

258 26 PA. CONS. STAT. § 204(a) (2025) (forbidding “the exercise by any condemnor of
the power of eminent domain to take private property in order to use it for private enter-
prise”); id. § 204(b)(5)—(6); id. § 205.
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R.I.250 Weakly Permissible Permissible
Regulated
Weakly Likely .
S.C.20 Regulated Permissible Permissible
S.D.261 Impermissible | Impermissible | Impermissible
Weakly Likely .
Tenn. Regulated Impermissible Permissible
Tex.263 Impermissible | Impermissible | Permissible
. Likely Firmly
Utahzet Impermissible Impermissible Regulated
Weakly Likely .
Ve Regulated Permissible Permissible
. Likely Firmly
Va.ie Impermissible Impermissible Regulated
Weakly .. Firmly
Wash.267 Regulated Impermissible Regulated

259 R.I. CONST. art. 6, § 18; 42 R.I. GEN. LAWS § 42-64.12-7 (2026); 45 R.I. GEN. LAWS § 45-
31-6 (2026) (including key linguistic indicators of the future blight rationale); id. § 45-31-8.

260 S.C. CONST. art. I, § 13(B) (permitting the use of eminent domain for the “limited
purpose of the remedy of blight”); S.C. CODE ANN. § 31-6-20(A)(2) (2026) (addressing “re-
development in areas which are or threaten to become blighted”); id. § 31-10-20(5).

261 S.D. CODIFIED LAWS § 11-7-22.1(1) (2026) (banning private-to-private takings).

262 TENN. CODE ANN. § 29-17-102(2)(C)(i) (2026) (confining the use of eminent domain
for urban renewal to blighted property); id. § 13-20-201; id. § 13-20-202(a)(2) (including
key linguistic indicators of the future blight rationale).

263 TEX. CONST. art. I, § 17(b); TEX. GOV'T CODE ANN. § 2206.001(b)(3) (West 2025)
(permitting the use of eminent domain for “urban renewal activities to eliminate an exist-
ing affirmative harm on society from slum or blighted areas”).

264 UTAH CODE ANN. § 17C-1-902(2) (LexisNexis 2025) (permitting the use of eminent
domain upon a showing of a “development impediment” determination); id. § 17C-2-303
(lacking key linguistic indicators of the future blight rationale); id. § 78B-6-501.

265 VT. STAT. ANN. tit. 12, § 1040(a) (2026); id. tit. 24, § 3201 (including key linguistic

indicators of the future blight rationale while simultaneously including language that ur-
ban renewal undertakings may include the “acquisition of a slum area or a blighted area”).
266 VA. CODE ANN. § 36-2 (2026) (including key linguistic indicators of the future
blight rationale); id. § 36-3; id. § 36-50.1; id. § 1-219.1 (requiring that “the property is
taken for the elimination of blight provided that the property itself is a blighted property”).
267 WASH. CONST. art. I, § 16 (“Whenever an attempt is made to take private property
for a use alleged to be public, the question whether the contemplated use be really public
shall be a judicial question, and determined as such, without regard to any legislative
assertion that the use is public.”); WASH. REV. CODE § 35.80A.010 (2025) (permitting the
use of condemnation to acquire “any property, dwelling, building, or structure which con-
stitutes a blight on the surrounding neighborhood”); id. § 35.81.060; id. § 35.81.080.



2026]

The Specter of Future Blight 997
W. Va.z268 Impermissible Impgilrileilsysible Permissible
. .. Likely Firmly
Wis. 2o Impermissible Impermissible Regulated
. Likely Firmly
Wyo.x7 Impermissible Impermissible Regulated

268 W. VA. CODE § 54-1-2(a)(11) (2026) (permitting the use of eminent domain for ur-
ban renewal projects “only within an area designated a slum area or blighted area”); id.
§ 7-11B-3(b) (including key linguistic indicators of the future blight rationale).

269 WIS. STAT. § 32.03(6)(b) (2026) (“[P]roperty that is not blighted property may not
be acquired by condemnation . . . if the condemnor intends to convey or lease the acquired
property to a private entity.”); id. § 66.1333 (including key linguistic indicators of the fu-

ture blight rationale).

270 WYO. CONST. art. I, § 32; WYO. STAT. ANN. § 15-9-102(a), (b) (2025) (including key lin-
guistic indicators of the future blight rationale while simultaneously referring to the acquisi-
tion of “slum or blighted areas”); id. § 1-26-801(c) (imposing affirmative harm requirements).



