Quasi-Judicial Immunity Misapplied
Claire Hodgest

Multiple circuit courts have extended quasi-judicial immunity—a form of ju-
dicially derived, absolute immunity—to sheriffs, marshals, and bailiffs when they
execute judicial orders. In some circuits, that immunity extension covers the use of
excessive force by the officer, even if that force is outside the scope of the order they
are executing.

This Comment argues that the trend of lower courts extending quasi-judicial
immunity to enforcement officers is inconsistent with the Supreme Court’s absolute
immaunity doctrine. A survey of the opinions in which the Court has granted absolute
immunity to a government official reveals four considerations guiding the Court’s
decision. The Court is more likely to grant absolute immunity when the officer per-
forms a deliberative function, alternative safeguards exist to constrain the officer,
liability would negatively affect job performance, and the official would have been
absolutely immune at common law. Enforcement officers do not share any of these
characteristics. Judicial enforcement is not a deliberative function. Civil liability is
the primary accountability mechanism for enforcement officers. Liability strength-
ens rather than impairs the judicial enforcement function. And, historically, sheriffs
lacked immunity for executing court orders.

In light of these findings, this Comment proposes a rule: absolute immunity
for deliberative functions and ordinary qualified immunity for enforcement func-
tions. This rule tracks the common law’s ministerial-judicial divide and satisfies
each of the four considerations that guide the Court’s absolute immunity determina-
tions. It also restores § 1983 liability for officers who violate an individual’s rights
while executing a judicial order.
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INTRODUCTION

In November 1989, Los Angeles County public defender
Howard Waco was standing in a courtroom when two police offic-
ers stormed through the doors, grabbed his arms, and dragged
him down the hall to Judge Raymond Mireles’s courtroom.! The
officers called Waco “vulgar and offensive names,” cursed at him,
and slammed him into the courtroom doors and swinging gates.?

1 Mireles v. Waco, 502 U.S. 9, 10 (1991).

2 See id.; see also Letter from Jack E. Frankel, Dir. Chief Couns., State of Cal.
Comm’n on Jud. Performance, to Raymond D. Mireles, L.A. Cnty. Super. Ct. at 1 (June 19,
1990) (available at https://perma.cc/992F-3SPX).
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Judge Mireles watched this violence unfold before him. He did not
stop it. He did not intervene. He had ordered it.

At 9:00 a.m., Waco had appeared in Judge Mireles’s court-
room to represent a client, but a bailiff told him that, due to an
error, the client was not present.? The bailiff instructed Waco to
return at 1:30 p.m., and in the meantime, Waco went to another
courtroom for an unrelated appearance.: Shortly after Waco left,
Judge Mireles called Waco and the deputy district attorney back
to determine whether both parties could attend the 1:30 p.m.
hearing.> Judge Mireles became enraged that Waco was else-
where and, according to Waco’s complaint, ordered two police of-
ficers to “forcibly and with excessive force” bring Waco into his
courtroom.® He further instructed the officers to bring him “a
piece of” or “a body part” of Waco.”

These instructions were not the intemperate words of a frus-
trated judge who expected officers to use reasonable force. In de-
manding that the officers bring him “a piece of” a human being,
“a body part” of an attorney who had committed no crime and
caused no disruption, Judge Mireles used his power to command
a constitutional violation.

It is not apparent from the record what happened to the
charges against the individual officers.s But what is apparent is
that, under current Ninth Circuit doctrine, officers enforcing ju-
dicial orders enjoy quasi-judicial immunity, a legal protection
that extends absolute immunity to individuals who are not judges
but perform functions that are judicial in nature.® And regarding
Judge Mireles, the Supreme Court held that even though direct-
ing officers “to carry out a judicial order with excessive force is
not a ‘function normally performed by a judge,”° directing “court
officers to bring a person who is in the courthouse before him is a

3 Patricia Klein Lerner, A Peremptory Summons Leaves Court in an Uproar: Courts:
Told to Bring a Deputy Public Defender Before a Judge, a Pair of Policemen Dragged Him
Away from a Hearing Before Another Jurist in Another Courtroom, L.A. TIMES (Nov. 7,
1989), https://perma.cc/XK6U-DE6W.

4 Id.

5 Id.

6 Waco v. Baltad, 934 F.2d 214, 215 (9th Cir. 1991), rev’d sub nom. Mireles, 502 U.S. 9.

7 Letter from Jack E. Frankel to Raymond D. Mireles, supra note 2.

8  See Mireles, 502 U.S. at 1011 (failing to discuss the individual officers after de-
scribing the facts of the case and Judge Mireles’s motion to dismiss).

9 See Brooks v. Clark County, 828 F.3d 910, 916, 918 (9th Cir. 2016).

10 Mireles, 502 U.S. at 12 (quoting Stump v. Sparkman, 435 U.S. 349, 362 (1978)).
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function normally performed by a judge,” and he was therefore
absolutely immune.!!

The lack of legal remedy in cases like Waco’s flows from a
fundamental misunderstanding of immunity doctrine. Judicial
immunity protects adjudication—the “legal process of resolving a
dispute.”2 It does not, and has never been understood to, protect
enforcement—the act of compelling obedience with the law or a
judicial order.'s It follows then that, when courts extend absolute
immunity to the officers who enforce judicial orders, they immun-
ize a function that the judicial immunity doctrine was never de-
signed to shield.

This problem looms larger than one rogue judge. A growing
number of circuits have extended quasi-judicial immunity to sher-
iffs, marshals, bailiffs, and police officers acting in any of those
roles (collectively, “enforcement officers”) whenever they execute
judicial orders.* In these immunity-granting circuits, courts treat
a judge’s order and an officer’s execution as a single, indivisible
judicial act deserving absolute protection.’®» These courts reason
that officers executing judicial commands perform a quasi-judi-
cial function deserving the same immunity judges enjoy.1¢ This
problem is even more severe in the Eighth Circuit, where officers

11 Id. at 12, 13 (emphasis added).

12 Adjudication, BLACK’S LAW DICTIONARY (12th ed. 2024); see also infra Part 1.A-B.

13 Enforcement, BLACK’'S LAW DICTIONARY (12th ed. 2024); see also infra Part I.A-B.

14 Sheriffs, marshals, and bailiffs are all executive officers who may be called upon
to enforce judicial orders. Sheriffs are typically elected county law enforcement officers
responsible for executing court orders including warrants for arrest, search, and seizure.
See, e.g., Mays v. Sudderth, 97 F.3d 107, 108 (5th Cir. 1996) (featuring a sheriff executing
a seizure warrant). U.S. Marshals are federal law enforcement officers responsible for ex-
ecuting federal court orders, transporting prisoners, and providing courthouse security.
See 28 U.S.C. § 566. Bailiffs are court officers who maintain order in the courtroom and
execute judges’ immediate commands during proceedings. See, e.g., Martin v. Hendren,
127 F.3d 720, 721 (8th Cir. 1997) (explaining how an officer acts as de facto bailiff when
removing a disruptive spectator). Each may be called upon to use physical force in the
implementation of a judicial order.

15 See, e.g., Russell v. Richardson, 905 F.3d 239, 250 (3d Cir. 2018) (holding that of-
ficers are absolutely immune for acts taken pursuant to a valid court order); Mays, 97 F.3d
at 113 (same); Richman v. Sheahan, 270 F.3d 430, 436-37 (7th Cir. 2001) (holding that
officers have absolute immunity for acts taken pursuant to a valid court order when the
challenged action is the judge’s order); Brooks, 828 F.3d at 919 (clarifying that an officer’s
execution is a judicial act like the order only when the officer stays in the limits of the
order); Turney v. O'Toole, 898 F.2d 1470, 147374 (10th Cir. 1990) (clarifying that an un-
lawful order may be “facially valid”); see also Hendren, 127 F.3d at 722 (holding a court-
room deputy absolutely immune for using excessive force to carry out a removal order).

16 See, e.g., Valdez v. City and County of Denver, 878 F.2d 1285, 128788 (10th Cir.
1989) (surveying cases that describe officers executing judicial commands as an “integral
part of the judicial process” and that grant immunity accordingly).
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enjoy complete immunity even when they, independently and
without judicial sanction, use excessive force.!?

This Comment argues that quasi-judicial immunity for en-
forcement officers violates the functional principles underlying
absolute immunity doctrine. It identifies four factors the Supreme
Court considers when granting absolute immunity: (1) the nature
of the function; (2) the presence of alternative institutional safe-
guards; (3) the effect of liability on performance; and (4) whether
there is a history of granting immunity.

These four factors feature prominently in the Court’s opin-
ions granting absolute immunity to judges, prosecutors, adminis-
trative law judges, legislators, and the President. But enforce-
ment officers lack the characteristics necessary to satisfy any of
those factors. Officers execute judicial orders through physical
force. They do not deliberate or otherwise exercise discretion
where reasonable minds might disagree about the correct out-
come. They lack the types of robust, transparent safeguards that
protect against abuse by officials with absolute immunity, such
as appellate review and impeachment. In the absence of such
safeguards, the threat of liability enhances rather than deters
sound policing. And, as demonstrated by this Comment’s histori-
cal research, sheriffs were explicitly denied immunity through the
mid-twentieth century, even when executing valid judicial orders.1#

This functional and historical analysis reveals a clear rule:
Quasi-judicial immunity protects only deliberative functions, while
ordinary qualified immunity protects enforcement functions.

The stakes are high. Section 1983, enacted as part of the Civil
Rights Act of 1871, provides a federal remedy against any person
who, acting “under color of” state law, deprives another of their
constitutional rights.20 That liability extends to officers enforcing
judicial orders.2! Section 1983 is the primary vehicle through which
individuals can seek damages for constitutional violations commit-
ted by state officials.22 If quasi-judicial immunity for enforcement

17 See Hendren, 127 F.3d at 721-22.

18 See infra Part 1.C-D.

19 Ch. 22, 17 Stat. 13 (codified as amended at 42 U.S.C. §§ 1983, 1985 & 1986).

20 Id.

21 See infra note 235 and accompanying text.

22 Note, Judicial Immunity at the (Second) Founding: A New Perspective on § 1983, 136
HARV. L. REV. 1456, 1465 (2023) [hereinafter Judicial Immunity at the (Second) Founding]|
(“In modern times, 42 U.S.C. § 1983 is ‘the major enforcer of individual federal constitutional
rights.” (quoting Martin A. Schwartz, Constitutional Litigation Under Section 1983 and the
Bivens Doctrine in the October 2008 Term, 26 TOURO L. REV. 531, 531 (2010))).
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officers stands, § 1983’s promise of accountability becomes illusory
for an entire category of injury.2s

The concern about an unsupported expansion of immunity
doctrine eroding civil liberties protections is not just theoretical. In
January 2026, Vice President JD Vance defended an Immigration
and Customs Enforcement officer who fatally shot a civilian, claim-
ing that “federal law enforcement official[s]” are “protected by ab-
solute immunity.”2¢ Although federal officers are subject to Bivens
actions?s rather than § 1983 claims, the Court does not distinguish
between the two for purposes of immunity.26 Vance’s statement,
which is legally incorrect,?” illustrates the dangers of misreading
the doctrine’s history and the importance of clarifying the limits
of absolute immunity. This Comment attempts to clarify that
limit for enforcement officers.

Previous scholarship on quasi-judicial immunity has primar-
ily explored two lines of inquiry. Scholars, including Professor
William Baude and former Texas Solicitor General Scott Keller,
have debated whether qualified immunity is properly supported
by nineteenth-century quasi-judicial immunity.2s Attorney Seena
Forouzan’s student comment proposed cabining the expansion of
quasi-judicial immunity to nonjudicial officials, arguing that only
judges should receive absolute immunity.?® However, this Com-
ment makes a novel contribution to the literature by focusing

23 To provide an imperfect empirical sense of the stakes, a Westlaw search of “quasi-
judicial immunity” and “sheriff,” “marshal,” “bailiff,” or “officer” (excluding mentions of
“Justice Marshall”) yielded over five thousand federal cases. More than six hundred of
those cases were heard at the appellate level. Also illuminating is the fact that so many
circuit courts have considered the issue. See infra Part II.

24 Devan Cole, Do ICE Agents Have Absolute Immunity? No, Experts Say, but It’s Not
Easy for a State to Prosecute, CNN POLITICS (Jan. 9, 2026), https://www.cnn.com/2026/
01/08/politics/ice-immunity-jd-vance-minneapolis.

25 Bivens actions are the federal officer analogue to § 1983 claims. See Bivens v. Six
Unknown Named Agents of Fed. Bureau of Narcotics, 403 U.S. 388, 397 (1971) (creating
a cause of action to sue federal officials for a constitutional violation); Butz v. Economou,
438 U.S. 478, 500-01 (1978) (explaining that federal officials sued under Bivens face the
same liability as state officials sued under § 1983 for identical constitutional violations).

26 See Butz, 438 U.S. at 504.

27 See Cole, supra note 24 (citing to constitutional law scholars and prosecutors to
explain “that federal officials can be criminally pursued by state prosecutors for conduct
taken in the course of their official duties”).

28  See, e.g., William Baude, Is Quasi-Judicial Immunity Qualified Immunity?, 74
STAN. L. REV. ONLINE 115, 118 (2022) [hereinafter Baude, Quasi-Judicial Immunity];
Scott A. Keller, Qualified and Absolute Immunity at Common Law, 73 STAN. L. REV. 1337,
1358-59 (2021).

29 See generally Seena Forouzan, Comment, The Officer Has No Robes: A Formalist
Solution to the Expansion of Quasi-Judicial Immunity, 66 EMORY L.J. 123 (2016).
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specifically on enforcement officers. It is the first to systemati-
cally distinguish deliberative functions from enforcement func-
tions and demonstrate why that distinction matters for immunity
doctrine.

The Comment proceeds in five Parts. Part I traces the histor-
ical foundations of judicial and quasi-judicial immunity at com-
mon law. These historical foundations reveal that English and
American common law distinguished between judicial and minis-
terial acts for liability purposes. In practice, this meant that sher-
iffs and marshals were explicitly denied immunity, even when ex-
ecuting valid judicial orders.

Part IT examines the expansion of the quasi-judicial immunity
doctrine in the twentieth and twenty-first centuries. It begins by
explaining the import of the Supreme Court’s decisions in Imbler
v. Pachtmans® and Butz v. Economou,* which granted immunity to
prosecutors and administrative law judges, respectively, based on
their official acts rather than job titles.?2 It then examines how a
misapplication of Butz’s functional comparability test has led lower
courts to extend quasi-judicial immunity to officers acting at the
direction of judges despite the fact that the test, if properly ap-
plied, extends quasi-judicial immunity only when the official’s
functions genuinely resemble adjudication.s

Part III identifies and analyzes the functional principles un-
derlying the Supreme Court’s immunity doctrine. It identifies
four factors that guide the Court’s absolute immunity determina-
tions and demonstrates that enforcement officers do not satisfy
any of them.

Part IV articulates a rule for quasi-judicial immunity that
distinguishes deliberative from enforcement functions. This rule
follows from Part IIl’s finding that enforcement functions do not
satisfy any of the Court’s four considerations for granting abso-
lute immunity. Part IV explains how courts should apply the de-
liberative-enforcement distinction, thereby realigning lower court
doctrine with the Court’s historical and functional framework.
This rule is workable, resolves the growing circuit split explored

30 424 U.S. 409 (1976).

31 438 U.S. 478 (1978).

32 See Imbler, 424 U.S. at 431 (holding that there was absolute immunity for prose-
cutors’ charging and advocacy function); Butz, 438 U.S. at 514 (holding that there was
absolute immunity for federal administrative law judges and agency officials).

33 Butz, 438 U.S. at 513.
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in Part II, and restores accountability for victims of constitutional
violations committed during the execution of a court order.

Part V addresses counterarguments, including the argument
that officers should not face liability when they are simply follow-
ing orders and the argument that qualified immunity inade-
quately protects officers executing court orders.

Ultimately, this Comment argues that quasi-judicial immun-
ity for enforcement officers contradicts the functional purposes of
immunity doctrine and eliminates accountability when it is most
needed: the exercise of physical coercion against individuals pur-
suant to a judicial order. Correcting this doctrinal error realigns
modern doctrine with common law foundations and prevents
states from shoehorning constitutional violations into absolute
immunity frameworks that they were not designed to protect.

I. HISTORICAL FOUNDATIONS OF QUASI-JUDICIAL IMMUNITY

Understanding why quasi-judicial immunity is not properly
extended to enforcement officers requires understanding what
immunities the common law recognized when Congress enacted
§ 1983 in 1871 and in the decades that followed.3* The Supreme
Court has held that immunity determinations must be grounded
in “a considered inquiry into the immunity historically accorded
the relevant official at common law and the interests behind it.”ss
This historical requirement is rooted in the Court’s interpretation
of § 1983, which establishes liability for “every person” who, “un-
der color of” law, denies another “any rights, privileges, or im-
munities secured by the Constitution and laws.”36 Despite the fact
that the text of § 1983 1s unqualified and says nothing about pre-
serving preexisting immunities, the Court has found that “[t]he
legislative record gives no clear indication that Congress meant
to abolish wholesale all common-law immunities.”s” Under the

34 Although § 1983 was codified in 1871, this Comment uses as a historical basis
cases and authorities published through the early twentieth century. This follows the
Supreme Court’s approach of looking to post-1871 sources to determine which immunities
were well established in 1871. See, e.g., Pierson v. Ray, 386 U.S. 547, 554—55 (1967) (citing
cases and treatises from 1872 to 1965 in its discussion of “common law” immunities). The
relevance of post-1871 sources is further explained by the fact that § 1983 did not become
a robust cause of action until Monroe v. Pape, 365 U.S. 167 (1961), was decided in 1961.

35 Imbler, 424 U.S. at 421.

36 42 U.S.C. § 1983.

37 Pierson, 386 U.S. at 554; accord Tenney v. Brandhove, 341 U.S. 367, 376 (1950)
(“We cannot believe that Congress—itself a staunch advocate of legislative freedom—
would impinge on a tradition so well grounded in history and reason by covert inclusion
in the general language before us.”).
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Court’s approach, officials who would have had absolute immun-
ity from suit in the nineteenth century are, today, absolutely im-
mune from § 1983 claims for the same types of functions that were
immune at common law.3 For instance, the Court has held that
legislators are absolutely immune from § 1983 claims for “what
they do or say in legislative proceedings” because such immunity
was well established in 1871.3¢

In light of the Supreme Court’s focus on common law tradi-
tion in its immunity doctrine,* this Part traces the historical de-
velopment of judicial and quasi-judicial immunity, demonstrating
that the common law drew a clear line: Judges deciding cases re-
ceived immunity; officers enforcing those decisions did not. Thus,
there is no historical support for the current practice of extending
quasi-judicial immunity to enforcement officers.

A. Judicial Immunity at Common Law

Judicial immunity is a common law immunity doctrine that
protects judges’ decisions from being challenged through damages
actions, also known as collateral attack.s! Designed to safeguard
judicial independence by insulating judges from personal liability
for their official acts, judicial immunity has long been a fixture of
Anglo-American law. It can be traced back as far as 1607 to Lord
Edward Coke’s opinion in the English case of Floyd v. Barker.s
Floyd arose out of a lawsuit alleging that Justice Richard Barker
maliciously and corruptly conspired with others to procure a false
indictment against three defendants in a criminal murder trial,
leading to their being wrongfully sentenced to death.#

Lord Coke held that no action could lie against the judge,
even assuming the allegations were true, creating the doctrine of

38  See Keller, supra note 28, at 1342:

Starting in the 1950s, the Supreme Court began interpreting the § 1983 cause
of action to include those officer immunities recognized at common law around
the time of the federal statute’s initial passage in 1871, reasoning that Congress
would have to provide clear legislative intent to abrogate preexisting common
law immunities.

39 Tenney, 341 U.S. at 372-76 (tracing the immunity from its use by the sixteenth-
century English Parliament to the development of state and federal constitutions).

40 See infra Part I11.A.4.

41 See Bradley v. Fisher, 80 U.S. (13 Wall.) 335, 347 (1872) (holding that judges are
not liable to civil actions for their judicial acts).

42 See Keller, supra note 28, at 1357 (quoting Randall v. Brigham, 74 U.S. (7 Wall.)
523, 536 (1869)).

43 (1607) 77 Eng. Rep. 1305; 12 Co. Rep. 23 (Star Chamber).

44 Jd. at 1306, 12 Co. Rep. at 23-24.
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judicial immunity.# He provided several rationales for granting
judges such immunity, including that it was necessary to avoid
subjecting judges to endless, harassing litigation; the doctrine
allowed for finality in court proceedings;*” and judges needed pro-
tection from rival courts controlled by the king that might chal-
lenge their decisions.*s Importantly, Lord Coke’s conception of ju-
dicial immunity was restricted to judicial acts—acts done by a
judge in his official capacity.* These rationales depended on the
judicial nature of the act. Judges only face harassing litigation
when issuing decisions that produce legal winners and losers. Fi-
nality is necessary only for adjudication. And political retaliation
undermines the independence of judges, which threatens their
ability to adjudicate without bias. The immunity thus attached
because of the judge’s function rather than title.

Another critical limitation of judicial immunity at common law
was that it only applied to superior court judges, whose decisions
were subject to appellate review.5° Justices of the peace, whose de-
cisions were not subject to appellate review, “were liable to civil
suit if they acted maliciously.”s Thus, the common law immunity
for judges reflected a critical compromise: Judges were granted im-
munity but only when an alternate mechanism of accountability
existed. No judge, then, could injure citizens without recourse. If
an immune superior court judge wronged a citizen, that citizen
could right the wrong on appeal. If a justice of the peace wronged
a citizen, that judge lacked immunity and could be sued.

B. American Adoption of Judicial Immunity

The U.S. Supreme Court first adopted the doctrine of judicial
immunity in the 1868 case of Randall v. Brigham.>? In Randall,

45 Id.

46 Id., 12 Co. Rep. at 24 (“[I]f the judicial matters of record should be drawn in ques-
tion . . . there never will be an end of causes: but controversies will be infinite.”).

47 Id.

48 Floyd, 77 Eng. Rep. at 1307, 12 Co. Rep. at 25. For an extended discussion of Lord
Coke’s rationales for judicial immunity, see J. Randolph Block, Stump v. Sparkman and
the History of Judicial Immunity, 1980 DUKE L.J. 879, 885—-87.

49 Floyd, 77 Eng. Rep. at 1307, 12 Co. Rep. at 25; see also Stump v. Sparkman, 435
U.S. 349, 355—-56 (1978). For a modern example of something that is not a judicial act, see
Forrester v. White, 484 U.S. 219, 228-29 (1988) (denying a judge absolute immunity for
his discriminatory hiring and firing decisions).

50 Judicial Immunity at the (Second) Founding, supra note 22, at 1464.

51 Id. (quotation marks omitted) (quoting Peter J. Gregora, Note, Liability of Judicial
Officers Under Section 1983, 79 YALE L.J. 322, 325 (1969)).

52 74 U.S. (7 Wall.) 523 (1869).
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the Court held that a damages action cannot be sustained against
a judge, even when the judge exceeds his jurisdiction, except in
the case of malice or corruption.>? The Court disposed of Randall’s
limitation three years later in Bradley v. Fisher* holding that
judges “are not liable to civil actions for their judicial acts, even
when such acts are in excess of their jurisdiction, and are alleged
to have been done maliciously or corruptly.”s> The Court cited to
and recited many of the same rationales provided by Lord Coke
in Floyd, including finality, preventing the harassment and in-
timidation of judges, and maintaining judicial independence.

The Court reaffirmed the doctrine of judicial immunity in
Pierson v. Ray,5” holding that Congress did not intend to abolish
judicial immunity when it enacted the Civil Rights Act of 1871.58
In Pierson, Black and white clergymen who had been unconstitu-
tionally convicted under Mississippi’s breach-of-the-peace law for
challenging segregated facilities brought a § 1983 claim against
the judge who convicted them.? They argued that, by writing
§ 1983 to apply to “every” person, Congress abolished the judicial
immunity recognized in Randall and Bradley, leaving judges lia-
ble to suit.®%® The Court rejected this argument, reasoning that
“[flew doctrines were more solidly established at common law
than the immunity of judges from liability for damages for acts
committed within their judicial jurisdiction”s! and that “Congress
would have specifically so provided had it wished to abolish the
doctrine.”s?

The Court later adopted Lord Coke’s requirement that judi-
cial immunity be limited to judicial acts and defined what renders
an act judicial in Stump v. Sparkman.s> Stump involved a judge
who granted an ex parte petition by a mother to sterilize her

53 Id. at 536.

54 80 U.S. (13 Wall.) 335 (1872).

55 Id. at 351.

56 See id. at 347—49.

57 386 U.S. 547 (1967).

58 Id. at 554.

59 Id. at 549-50.

60 Brief for the Petitioners at 15, Pierson, 386 U.S. 547 (Nos. 79, 94) (arguing that
the fact that § 1983’s text provides for no immunity suggests that “Congress intended a
state judge, just as any other person, who knowingly and maliciously uses his office to
deprive persons of their civil rights, to be liable”).

61 Pierson, 386 U.S. at 553—54.

62 Jd. at 555.

63 435 U.S. 349 (1978).
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mentally disabled fifteen-year-old daughter.s* Despite significant
procedural deficiencies in the proceedings, the Court found the
judge’s action to be “judicial” and therefore granted the judge ab-
solute immunity for ordering the sterilization.ss The Court clari-
fied that “the factors determining whether an act by a judge is a
‘judicial’ one relate to the nature of the act itself.”és Those factors
include (1) “whether [the act] is a function normally performed by
a judge” and (2) “whether [the parties] dealt with the judge in his
judicial capacity.”s” Modern-day judicial immunity therefore
tracks Lord Coke’s conception of judicial immunity in terms of
both scope (the immunity was and continues to be absolute) and
what functions it protects (udicial acts).

C. Quasi-Judicial Immunity at Common Law

Nineteenth and early-twentieth-century common laws¢s also
recognized a limited doctrine of quasi-judicial immunity, which
granted absolute immunity to officers exercising “powers very
nearly akin to those of judges in the courts.”® Whether an officer
received quasi-judicial immunity at common law turned on
whether they exercised “discretion in its nature judicial.”” There-
fore, quasi-judicial immunity attached based on what was per-
formed, not who was performing it.”* Discretion alone, however,

64 Jd. at 351-52.

65 Id. at 363—64.

66 Id. at 362.

67 Id.

68 This Part focuses on the time period before § 1983 became a widely used cause of
action. See infra notes 95-98 and accompanying text.

69 Baude, Quasi-Judicial Immunity, supra note 28, at 116 (quotation marks omitted)
(quoting FLOYD R. MECHEM, A TREATISE ON THE LAW OF PUBLIC OFFICES AND OFFICERS
§ 636 (Chicago, Callaghan & Co. 1890)).

70 Id. (quotation marks omitted) (quoting JOEL PRENTISS BISHOP, COMMENTARIES ON
THE NON-CONTRACT LAW § 786 (Chicago, T.H. Flood & Co. 1889)).

71 Professor Baude collected a list of quasi-judicial acts, including

a defective certification of a notary, “in its nature a judicial act”; the “judicial
powers” of the surveyor general of the United States; the oversight of an election
“in a judicial capacity”; the decision that a railroad had completed its construc-
tion contract, made by trustees of a township, whose “duty in this respect is of a
judicial character”; the “quasi judicial” decisions of the California board of Pilot
Commissioners; or allowing convicts to work unsupervised outside a prison.

Id. at 116-17 (first quoting Henderson v. Smith, 26 W. Va. 829, 837 (1885); then quoting
Reed v. Conway, 20 Mo. 22, 38 (1854); then quoting State v. McDonald, 4 Del. (4. Harr.) 555,
556 (Del. Ct. Oyer & Terminer 1845); then quoting Muscatine W. R.R. Co. v. Horton, 38 Iowa
33, 47 (1873); then quoting Downer v. Lent, 6 Cal. 94, 95 (1856); then citing Schoettgen v.
Wilson, 48 Mo. 253, 257 (1871)). The following are examples of cases in which quasi-judicial
immunity was denied:
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could not transform a nonimmune action into an immune one; the
act must have been judicial and not ministerial.™

According to nineteenth-century legal scholar Joel Prentiss
Bishop, an act was judicial when the officer followed “the dictates
of his own judgment” and did “what [was] thus commanded,
whether the result [was] correct or not.””s Nineteenth-century ju-
rist Thomas Cooley described judicial acts as “impl[ying] not
merely a question, but a question referred for solution to the judg-
ment or discretion of the officer himself.””* Collectively, these def-
initions suggest that the hallmark of a judicial act was an official
making a legal determination through the exercise of judgment.

Ministerial acts, on the other hand, encompassed actions
taken by an officer in accordance with a legal directive, including
when that execution involved practical judgment.” As the Iowa
Supreme Court articulated in 1868 in McCord v. High,™ “the fact
of an officer being clothed with discretion in the discharge of a
duty . .. will not give to it a judicial character.””” That definition
also squares with Cooley’s description of ministerial officers as
those “who merely execute the commands of superiors.”” The dis-
tinction was not whether the officer exercised discretion, it was
whether the officer adjudicated legal questions or merely carried

A sheriff who improperly sold levied property; a tax assessor whose incorrect
return led to a foreclosure; county commissioners who failed to repair a bridge;
other county commissioners who failed to levy a tax necessary to pay their
bonds; a school superintendent whose licensing decisions were “of a merely ad-
ministrative character”; a clerk who failed to docket a suit; and even a justice of
the peace who had not “filed the appeal papers according to law.”

Id. at 117 (first citing Sawyer v. Wilson, 61 Me. 529, 532 (1873); then citing Raynsford v.
Phelps, 5 N.W. 403, 405 (1880); then citing Balt. Cnty. Comm’rs v. Baker, 44 Md. 1, 8
(1876); then citing St. Joseph Fire & Marine Ins. Co. v. Leland, 2 S.W. 431, 432 (1886);
then quoting Elmore v. Overton, 4 N.E. 197, 199 (1886); then citing Brown v. Lester, 21
Miss. 392, 393 (1850); then quoting Peters v. Land, 5 Blackf. 12, 12 (Ind. 1838)).

72 See McCord v. High, 24 Iowa 336, 343—44 (1868); Ex parte Virginia, 100 U.S. 339,
348 (1880) (distinguishing between ministerial and judicial acts and noting that judges
are not immune for purely ministerial acts).

73 BISHOP, supra note 70, § 787.

74 THOMAS M. COOLEY, A TREATISE ON THE LAW OF TORTS 396 (Chicago, Callaghan
& Co. 1879).

75 See Joseph Romagnoli, What Constitutes a Judicial Act for Purposes of Judicial
Immunity?, 53 FORDHAM L. REV. 1503, 1510-11 (1985) (explaining that an act is ministe-
rial if it “require[s] no discretion or judgment” that would “bear[] on independent deci-
sionmaking in the adjudication process”).

76 24 Towa 336 (1868).

7 Id. at 343.

78  COOLEY, supra note 74, at 376.
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out legal directives. The line between ministerial and judicial acts
continues to inform modern immunity doctrine.?

Law enforcement activities, even when involving discretion
about how to execute orders, were considered ministerial and
were therefore not covered by quasi-judicial immunity.® For in-
stance, in McCord, the court held that a road supervisor lacked
quasi-judicial immunity because his role was ministerial in na-
ture.s! It reached this conclusion by analogizing the role of the
road supervisor to that of a sheriff executing a judicial order, de-
scribing the sheriff's duties in such a situation as being “of a
purely ministerial character.”’s2 The court reached this conclusion
despite acknowledging that “[tlhe manner of performing these
acts” leaves much “to the [sheriff’s] discretion and judgment.”s

D. Sheriffs Had No Immunity at Common Law

As McCord suggests, sheriffs were explicitly denied immun-
ity at common law.8¢ For example, in Vickery v. Crawford,® the
Texas Supreme Court held that a sheriff was not immune for
executing a court order to seize property on the wrong person.ss
The court held that, although the order was facially valid,
providing immunity on that basis would leave harmed individu-
als “without substantial redress.”s” Perhaps more telling is the
New York case of Stimpson v. Reynolds.s In Stimpson, a sheriff
executed a court order to seize “100 barrels of flour,” which
turned out to be owned by a third party unrelated to the order.s
Although the sheriff seized the goods he was ordered to seize by

79 See Romagnoli, supra note 75, at 1510 n.52 (collecting cases from the twentieth cen-
tury that classify judicial acts as those related to independent judicial decision-making); id.
at 1510-11 nn.53-58 (collecting cases from the twentieth century that establish that minis-
terial acts are those that do not involve the exercise of discretion or otherwise implicate in-
dependent judicial decision-making).

80  See Baude, Quasi-Judicial Immunity, supra note 28, at 118-19.

81 McCord, 24 Iowa at 346—-47.

82 Jd. at 344.

83 Id.

84  Sheriffs acted as the primary enforcement arm of the courts, making them the
closest common law analogue to modern-day enforcement officers. See 1 WILLIAM
BLACKSTONE, COMMENTARIES *307 (“[T]he sheriff is bound to execute all process issuing
from the superior courts of justice.”).

85 55 S.W. 560 (1900).

86  Id. at 561-62.

87 Id. at 561.

88 14 Barb. 506 (N.Y. Gen. Term 1852).

89 Id. at 506-07.
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the judge, the reviewing court found that good-faith reliance on
a defective court order did not immunize the sheriff from liability.2

Sheriff liability extended to acts performed by sheriffs’ depu-
ties “under color of [ ] office.”* Otherwise, “no action could ever lie
against the sheriff for the misconduct of his deputy” when such
action was “done under color or by virtue of his office.”?2 As one
nineteenth-century treatise put it: “No other rule would be safe.”?
The same liabilities applied to marshals, whose “duties and lia-
bilities [were] identical with those of sheriffs.”

In sum, in the decades surrounding the enactment of § 1983,
immunity attached to judicial acts, which encompassed the inde-
pendent adjudication of legal questions. Ministerial acts, which
involved the execution of legal directives, were not subject to im-
munity. In practice, this distinction meant that judges were abso-
lutely immune for deciding cases and ordering judgments but that
sheriffs shared no such immunity for executing judicial orders.

II. MODERN DOCTRINE OF QUASI-JUDICIAL IMMUNITY

Having established the common law foundations of quasi-ju-
dicial immunity, this Part examines how modern courts have im-
plemented, and in many cases departed from, that framework.
The evolution of modern immunity doctrine largely began after
the Supreme Court’s 1961 decision in Monroe v. Pape,? which
“resurrected section 1983 from ninety years of obscurity.”# The
result was an “extraordinary increase in the volume of civil rights
litigation brought in the lower federal courts under sec-
tion 1983,79" and a corresponding proliferation of absolute im-
munity defenses.’

Since Monroe, the Supreme Court has recognized absolute
immunity for five categories of government officials: judges, leg-
islators, the President, prosecutors, and administrative law

9  Id. at 510.

91 See WILLIAM L. MURFREE, SR., LAW OF SHERIFFS AND OTHER MINISTERIAL
OFFICERS § 60 (St. Louis, F.H. Thomas & Co. 1884); see also Lucas v. Locke, 11 W. Va. 81,
90 (1877).

92 See MURFREE, supra note 91, § 60 (citing Knowlton v. Bartlett, 18 Mass. (1 Pick.)
271, 273 (1822)).

93 Id.

94 Id. § 10.

9 365 U.S. 167 (1961).

96 Richard Briffault, Section 1983 and Federalism, 90 HARV. L. REV. 1133, 1169 (1977).

97 Id. at 1172.

98 See id. at 1199.
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judges.” As noted above, judges are absolutely immune for judi-
cial acts. Legislators are absolutely immune for legislative acts
that fall within the Constitution’s Speech and Debate Clause,00
and state constitutional equivalents.’® The President is abso-
lutely immune from civil damages liability for “his official acts”102
and “from criminal prosecution for conduct within his exclusive
sphere of constitutional authority.”103

Beyond these core constitutional offices, the Court has also
recognized quasi-judicial immunity for officials “who perform
functions closely associated with the judicial process.”1o¢ It has
reasoned that qualified immunity should be the general rule for
executive officials but that certain officers perform such unique
roles that absolute immunity is necessary.> The Court has
granted absolute immunity when doing so would be consistent
with “a considered inquiry into the immunity historically ac-
corded the relevant official at common law and the interests be-
hind it.”196 Thus far, the Court has only recognized quasi-judicial
immunity for prosecutors!o” and for federal hearing examiners
and administrative law judges.10

In Imbler, the Court held that prosecutors enjoy absolute im-
munity when deciding whether to initiate a prosecution and when
presenting the state’s case, reasoning that their advocacy is “inti-
mately associated with the judicial phase of the criminal pro-
cess.”19 It emphasized that prosecutorial immunity is tenable be-
cause there are alternative safeguards—including professional
discipline and criminal prosecution—in place to protect criminal
defendants from prosecutorial misconduct.!10

Similarly, in Butz, the Court extended absolute immunity to
federal administrative law judges and agency officials conducting

99 In addition to these government officials, the Supreme Court has recognized abso-
lute immunity for testifying witnesses, see Briscoe v. LaHue, 460 U.S. 325, 331-36 (1983),
and grand jurors, see Rehberg v. Paulk, 566 U.S. 356, 375 (2012); Imbler, 424 U.S. at 438
(White, J., concurring).

100 See U.S. CONST. art. I, § 6, cl. 1.

101 See Tenney, 341 U.S. at 372-75.

102 Nixon v. Fitzgerald, 457 U.S. 731, 749 (1982).

103 Trump v. United States, 144 S. Ct. 2312, 2328 (2024).

104 Cleavinger v. Saxner, 474 U.S. 193, 200 (1985).

105 Butz, 438 U.S. at 508.

106 Imbler, 424 U.S. at 421.

107 Id. at 431.

108 Butz, 438 U.S. at 512—13.

109 Imbler, 424 U.S. at 430-31.

110 Id. at 428-30.
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adjudications because their duties are “functionally comparable”
to those of Article III judges (the “functional comparability
test”).111 Butz also emphasized procedural safeguards, including
judicial independence, as a key reason to extend immunity be-
yond Article IIT judges.!12

Together, these decisions anchored the quasi-judicial immun-
ity doctrine in functional comparability: Immunity turns on the
judicial nature of the function, not the identity of the actor. And
in both cases the Court extended immunity only when alternative
mechanisms of accountability existed to provide recourse for
those harmed by the official conduct.:3

Lower courts soon began applying the Butz functional com-
parability test beyond prosecutors and administrative law judges,
extending quasi-judicial immunity to court clerks!'* and enforce-
ment officers.1’s Notably, every circuit to have considered the
question has granted enforcement officers quasi-judicial immun-
ity in at least some circumstances, though the circuits are split on
the proper scope of that immunity.

The approaches taken by these circuits fall into three broad
categories. The Eighth Circuit grants the broadest immunity, pro-
tecting enforcement officers even when they use excessive force
beyond the scope of judicial orders.!’6 The Fifth Circuit takes a
middle-ground approach, granting immunity for strict compli-
ance with facially valid orders but imposing some limitations.!7
The other circuits to have resolved the issue have taken more re-
strictive approaches, generally denying immunity when officers
use excessive force or act beyond the scope of judicial orders, but
granting such immunity whenever the officer acts within the
scope of a valid judicial order.!'® No circuit tracks the approach

111 Butz, 438 U.S. at 513.

112 Id. at 513-14.

113 See Imbler, 424 U.S. at 428-29; Buiz, 438 U.S. at 512.

114 See, e.g., Mullis v. U.S. Bankr. Ct., 828 F.2d 1385, 1390 (9th Cir. 1987) (holding
that there is quasi-judicial immunity for bankruptcy clerks for “tasks that are an inte-
gral part of the judicial process”); Rogers v. Bruntrager, 841 F.2d 853, 856 (8th Cir.
1988) (holding that there is quasi-judicial immunity for clerks of court for actions taken
at the judge’s direction).

115 See, e.g., Mays v. Sudderth, 97 F.3d 107, 108 (5th Cir. 1996); see also supra note 15
(collecting cases in which enforcement officers were found to be immune).

116 See, e.g., Martin v. Hendren, 127 F.3d 720, 721-22 (8th Cir. 1997).

117 See, e.g., Mays, 97 F.3d at 113-14.

118 See, e.g., Russell v. Richardson, 905 F.3d 239, 248-50 (3d Cir. 2018); Richman v.
Sheahan, 270 F.3d 430, 436-38 (7th Cir. 2001); Brooks v. Clark County, 828 F.3d 910,
917-19 (9th Cir. 2016); Roland v. Phillips, 19 F.3d 552, 556-57 (11th Cir. 1994).
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taken at common law, which held sheriffs liable for errors even
when executing facially valid judicial orders.!1?

A. The Eighth Circuit: Absolute Immunity Even for Excessive
Force

The Eighth Circuit takes the broadest view of quasi-judicial
immunity, granting immunity to officers whenever they act pursu-
ant to a judicial order. In Martin v. Hendren,2° the Eighth Circuit
held that a courtroom bailiff who used excessive force while remov-
ing a spectator pursuant to a judge’s order enjoyed absolute immun-
ity.121 The facts of the case shed light on the troubling scope of the
Eighth Circuit’s rule. Plaintiff Paula Martin became upset while
spectating at her son’s hearing for a traffic charge in Arkansas mu-
nicipal court, prompting the judge to call for police officer Jeffrey
Michael Hendren.22 The judge placed Martin in contempt of court
and ordered Hendren—who the Eighth Circuit deemed to be acting
as a “de facto bailiff” because he was obeying a judicial com-
mand!z—to “put the cuffs on [Martin].”'2¢ Hendren then “flipped
Martin face down onto the floor, handcuffed her, pulled her to her
feet by the handcuffs and her hair, and led her out of court.”2s The
Eighth Circuit found that, because Hendren was acting pursuant
to orders “unquestionably related to the judicial function,” he was
entitled to quasi-judicial immunity.!2¢

The court premised its holding on the view that “exposing
bailiffs and other court security officers to potential liability for
acting on a judge’s courtroom orders could breed a dangerous,
even fatal, hesitation.”27 It explained that judges “frequently en-
counter disruptive individuals” and must be able to rely on the
fact that their orders will be enforced.?¢ In so finding, the court
gestured at the idea that officers should be granted greater protec-
tions from liability when carrying out orders in the courtroom.29

119 See supra Part 1.D.

120 127 F.3d 720 (8th Cir. 1997).

121 Id. at 722.

122 [d. at 721.

123 Id.

124 4.

125 Hendren, 127 F.3d at 721.

126 .

127 Id. at 722.

128 Jd.

129 See id. (emphasizing that Hendren “was carrying out a judicial command in the
judge’s courtroom and presence”).
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The court further reasoned that immunity would be “illusory
[ ]11if it were lost the moment an officer acted improperly,” drawing
on Mireles’s holding that judges retain immunity even if ordering
the use of excessive force.’3 But here, unlike in Mireles, there is
no assumption that the judge ordered the officer to act with ex-
cessive force. He simply ordered Hendren to handcuff Martin.
Therefore, Hendren’s holding can be understood as extending
quasi-judicial immunity to uses of excessive force that exceed the
scope of the judicial order.s!

The court did not explain why an officer’s decision to use force
beyond what the judge commanded should receive the same abso-
lute protection as the judge’s order itself. However, Judge Donald
Lay called out this analytical oddity in a fierce dissent, arguing
that, under the majority’s view, “if a judge orders a bailiff to re-
move a litigant from the courtroom, and the bailiff decides that
the most expeditious way to accomplish this order is to bash the
litigant in the head with a baseball bat, the bailiff would enjoy
absolute immunity.”32 Judge Lay emphasized that “[t]his is not
the type of action the doctrine of absolute immunity is designed
to protect.”133

Hendren’s reach is far from limited to its facts. Trial and ap-
pellate judges in the Eighth Circuit have consistently extended
Hendren’s logic and grant of quasi-judicial immunity to clerks,
sheriffs, and other personnel, including officials on what can only
generously be described as the periphery of the judicial system
(such as state horse racing commissioners).3* The only limiting
principle in these cases is that the underlying act be taken pur-
suant to a judge’s order, even if the alleged constitutional viola-
tion exceeds the scope of that order.

130 Hendren, 127 F.3d at 722.

131 4.

132 Id. at 723 (Lay, J., dissenting).

133 Id.

134 See VanHorn v. Oelschlager, 457 F.3d 844, 848 (8th Cir. 2006) (holding that com-
missioners of the state racing commission were entitled to quasi-judicial immunity as to
§ 1983 due process and equal protection claims because the challenged “actions were func-
tionally comparable to those of judges and prosecutors” (quotation marks omitted) (quot-
ing Dunham v. Wadley, 195 F.3d 1007, 1011 (8th Cir. 1999))); see also, e.g., Buser v.
Raymond, 476 F.3d 565, 566—67, 570 (8th Cir. 2007) (holding that the state chief medical
officer was entitled to quasi-judicial immunity in a § 1983 due process case arising from
state licensing disciplinary proceedings); Childs v. Reynoldson, 623 F. Supp. 135, 137 (S.D.
Towa 1985) (finding quasi-judicial immunity for members of the state’s Board of Law Ex-
aminers); John Chism Bail Bonds, Inc. v. Pennington, 656 F. Supp. 2d 929, 935 (E.D. Ark.
2009) (holding that quasi-judicial immunity exists for the sheriff and jail administrator).
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Under the Eighth Circuit’s approach, the officers who seized
Waco would undoubtedly enjoy quasi-judicial immunity. That ap-
proach would be the same even if Judge Mireles were ultimately
found not to have ordered the use of excessive force. So long as a
judge issued the order, the officers’ mode of execution would be
completely immunized.

B. The Fifth Circuit: Strict Compliance with Facially Valid
Orders

The Fifth Circuit has taken a middle-ground approach. Its
rule, first announced in Mays v. Sudderth,'35 is that a “govern-
ment official’s strict compliance with a facially valid judicial order
issued by a court acting within its jurisdiction clothes the official
with the absolute judicial immunity enjoyed by the judge issuing
the order.”36 The case involved plaintiff Melissa Mays’s arrest
and detention pursuant to a warrant in a capital murder trial.s?
The local sheriff arrested and held Mays overnight despite know-
ing that the subpoenas underlying the arrest warrant had been re-
turned unserved, meaning there was no legal basis for her arrest.!ss

The Fifth Circuit held that the sheriff was absolutely im-
mune, reasoning that absolute immunity is essential to ensure
“fearless and unhesitating execution of court orders”® and to
avoid rendering officials “lightning rods for harassing litigation
aimed at judicial orders.”10 It also reasoned that denying enforce-
ment officers quasi-judicial immunity would be unfair, emphasiz-
ing that “an official charged with executing a facially valid court
order has no choice but to do so0.”14! In the court’s view, denying
officers quasi-judicial immunity would “require sheriffs and other
court officers enforcing facially valid orders ‘to act as pseudo-
appellate courts scrutinizing the orders of judges.”” 142

Unlike the Eighth Circuit’s, the Fifth Circuit’s grant is not
one of blanket immunity. Immunity attaches only when the officer
is executing an order for which the issuing judge is absolutely

135 97 F.3d 107 (5th Cir. 1996).

136 Id. at 108.

137 Id. at 108-09.

138 Jd.

139 Id. at 112 (quotation marks omitted) (quoting Patterson v. Von Riesen, 999 F.2d
1235, 1240—41 (8th Cir. 1993)).

140 Mays, 97 F.3d at 113 (quotation marks omitted) (quoting Valdez v. City and
County of Denver, 878 F.2d 1285, 1289 (10th Cir. 1989)).

141 4.

142 [d. (quoting Patterson, 999 F.2d at 1289).
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immune, and when the official is acting within the scope of his
authority. The court emphasized that its holding does not mean
that “a state officer may never be held liable for the unquestioning
execution of a judicial directive.”143

The Fifth Circuit explained that these limitations flow from
the derivative nature of the immunity: Because the officer’s im-
munity derives from the judge’s immunity, the officer cannot
claim protection when the judge would lack immunity.'4 The
court reasoned that absolute immunity must have outer bounda-
ries to avoid immunizing conduct that goes beyond faithful exe-
cution of valid judicial commands.145 The court, however, did not
decide whether an officer would be liable if his “conduct in exe-
cuting a facially valid judicial order exceed[ed] the scope of that
order,” as in Hendren.146

Under the Fifth Circuit’s approach, the officers in Mireles
would also be granted quasi-judicial immunity because Judge
Mireles’s order was within his jurisdiction and commanded the
constitutional violation they allegedly committed. Therefore, the
officer’s actions were within the scope of the judicial order, and
Waco would have no legal recourse.

C. Other Circuits: More Restrictive Approaches

Other circuits that have considered the question—including
the Third, Seventh, Ninth, Tenth, and Eleventh Circuits—have
extended absolute immunity to enforcement officers but on nar-
rower grounds than the Fifth and Eighth Circuits. These circuits
generally emphasize that, even when executing court orders, of-
ficers retain discretion about how to implement those orders and
should be held accountable for excessive force or constitutional
violations during that implementation.4?

The Tenth Circuit, for example, held that officials instructed
to execute a facially valid court order enjoy absolute immunity
from liability for damages in suits challenging conduct prescribed
by that order.14¢ However, when officers use excessive force while
executing a court order, they are not entitled to quasi-judicial

143 Id. at 114.

144 [

145 Mays, 97 F.3d at 114 (citing Turney v. O’'Toole, 898 F.2d 1470, 1474 (10th Cir. 1990)).

146 [,

147 See, e.g., Russell, 905 F.3d at 248-50; Richman, 270 F.3d at 436-38; Brooks, 828
F.3d at 917-19.

148 See Valdez, 878 F.2d at 1288.



1058 The University of Chicago Law Review [93:1037

immunity because judicial orders implicitly forbid the use of un-
reasonable force.1# The court has not elaborated on how the doc-
trine would apply if the judge explicitly directed the use of unrea-
sonable force, as assumed in Judge Mireles’s case.

The Eleventh Circuit similarly held that “law enforcement
personnel, acting in furtherance of their official duties and relying
on a facially valid court order, are entitled to quasi-judicial im-
munity from suit in a section 1983 action.”5 The court explained
that absolute immunity is necessary “to insure that such officials
can perform their function without the need to secure permanent
legal counsel,” and that a “lesser degree of immunity could impair
the judicial process.”’s! However, the Eleventh Circuit, like other
circuits, determines immunity through a functional analysis, ex-
amining whether the officials’ duties “have an integral relation-
ship with the judicial process”? and whether the officials were
“acting within the scope of their authority.”153

These circuits appear to rely on the facial validity of the un-
derlying judicial order as the trigger for immunity, which creates
conceptual problems. If “facially valid” means the order is actu-
ally lawful, then qualified immunity should suffice—officers exe-
cuting lawful orders would prevail under the clearly established
law standard's* without need for absolute protection. If “facially
valid” means merely that the order appears valid on its face re-
gardless of its actual lawfulness—as the Tenth Circuit has
held55—then the standard is too broad, immunizing officers even
when they execute unlawful orders. Indeed, this standard im-
munizes precisely the conduct § 1983 was designed to remedy: con-
stitutional violations committed under color of legal authority.156

Although the doctrine varies across these circuits, it seems
that in each, the officers who injured Waco would be limited to or-
dinary qualified immunity. In these circuits, while Judge Mireles
would be absolutely immune for issuing the order, the officers

149 Martin v. Bd. of Cnty. Comm’rs, 909 F.2d 402, 405 (10th Cir. 1990).

150 Roland, 19 F.3d at 556.

151 [d. (quoting Valdez, 878 F.2d at 1288).

152 Id. at 555 (quotation marks omitted) (quoting Ashbrook v. Hoffman, 617 F.2d 474,
476 (7th Cir. 1980)).

153 Id.

154 See infra notes 248-50 and accompanying text (discussing the clearly established
law standard and its impact).

155 Turney, 898 F.2d at 1473.

156 Cf. Monroe, 365 U.S. at 182—83 (detailing the legislative history of § 1983 as serv-
ing that purpose).
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would conversely be responsible for judging the constitutionality
of their actions and complying with the Fourth Amendment.

ITII. THE FUNCTIONAL PURPOSES OF IMMUNITY DOCTRINE

As previewed in Part II, immunity doctrines protect specific
activities. They do not protect officials based on their job title. For
instance, Forrester v. White's” makes clear that even judges are not
protected by judicial immunity for nonadjudicatory acts, including
discriminatory hiring practices.!s® In other words, judicial immun-
ity starts and ends with the hallmark of adjudicatory acts: deliber-
ation. It does not tie to an official’s role, nor does it automatically
bestow rights upon officers associated with the judiciary.!s

Understanding these functional purposes is essential to de-
termining whether lower courts have properly extended quasi-
judicial immunity to enforcement officers. This Part examines the
functional principles underlying the Court’s grant of absolute im-
munity to certain government officials, including judges, legisla-
tors, the President, prosecutors, and agency officials. From a re-
view of the case law on absolute immunity, it identifies four
considerations the Court prioritizes when granting absolute im-
munity and demonstrates that enforcement functions satisfy
none of them.

A. Four Recurring Considerations in Absolute Immunity
Doctrine

While the Supreme Court has not articulated a formal test
for granting absolute immunity, four considerations recur
throughout its jurisprudence: (1) the nature of the function,
(2) the presence of alternative safeguards, (3) the effect of liability
on performance, and (4) whether there is a history of granting ab-
solute immunity. These considerations have featured in the
Court’s decisions recognizing absolute immunity for Article I and
Article III judges, prosecutors, legislators, and the President. The
following sections explain each factor and how that factor is as-
sessed by the Court. Collectively, this analysis sheds light on how
the Court decides which officials receive absolute immunity and
which do not.

157 484 U.S. 219 (1988).
158 Id. at 228-29.
159 See infra notes 176—79 and accompanying text.
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1. The nature of the function.

First, the Supreme Court has consistently held that absolute
immunity protects functions, not offices.16 As the Court explained
in Cleavinger v. Saxner,st “Absolute immunity flows not from
rank or title or ‘location within the Government’ but from the na-
ture of the responsibilities of the individual official.”162 In apply-
ing these considerations, the Court has extended absolute im-
munity only to officials performing functions requiring
deliberation and only for those deliberative tasks. Across all con-
texts, the exercise of reasoned judgment is protected while minis-
terial and nondeliberative tasks are subject to liability.

For judges specifically, the touchstone of immunity is delib-
eration through the adjudicative function—that is, the resolution
of disputes through the weighing of evidence and application of
law. In Stump, the Court made clear that the relevant question
for judicial immunity is “whether [the act complained of] is a
judicial’ one.”163 Even judges do not receive absolute immunity for
nonjudicial actions. For instance, in Forrester, the Court declined
to extend absolute judicial immunity to a judge for alleged sex
discrimination in his hiring and firing of court personnel.i6* The
Court acknowledged that even though these “administrative de-
cisions . . . may be essential to the very functioning of the courts,”
immunity attaches only to the judicial function of resolving dis-
putes, not to administrative or executive actions.s5 If even a judge
cannot claim immunity for nonadjudicative decisions, then exec-
utive officers performing nonadjudicative enforcement functions
certainly cannot claim immunity merely because they act at a
judge’s direction.

Legislative immunity similarly turns on deliberative func-
tion. In Tenney v. Brandhove,'s¢ the Court held that legislators are
absolutely immune for legislative acts because the ability to freely
speak and debate i1s essential to the legislative process.6” That
immunity exists only within the “sphere of legitimate legislative

160 See Buiz, 438 U.S. at 511-12; see also Imbler, 424 U.S. at 423 n.20.
161 474 U.S. 193 (1985).

162 [d. at 201 (quoting Butz, 438 U.S. at 511).

163 Stump, 435 U.S. at 362.

164 Forrester, 484 U.S. at 228.

165 Jd.

166 341 U.S. 367 (1950).

167 Jd. at 372—73.
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activity” and does not extend to actions taken by members of Con-
gress “acting outside [their] legislative role.”16s

The functional nature of absolute immunity is particularly
evident in the prosecutorial context. Prosecutors receive absolute
immunity only when acting “as advocate for the State.”1¢9 In other
words, their actions “are not absolutely immune merely because
they are performed by a prosecutor.”1® Prosecutorial immunity is
quasi-judicial because it ties to a function “intimately associated
with the judicial phase of the criminal process.”'”* The Court ex-
plained that prosecutors, like judges, “exercise a discretionary
judgment on the basis of evidence presented to them,” and that
“functional comparability of their judgments to those of the judge
[1 has resulted in ... prosecutors being referred to as ‘quasi-
judicial’ officers.”'”2 Put simply, the deliberative aspects of advo-
cacy, including deciding what charges to bring, which witnesses
to call, and what arguments to make, are what receive protection.

Prosecutors’ nonadvocacy functions receive only qualified im-
munity, which “represents the norm’ for executive officers.”17s The
Court has noted that “[w]hen the functions of prosecutors and de-
tectives are the same, . . . the immunity that protects them [qual-
ified immunity] is also the same.”'7* A prosecutor investigating a
crime acts as a detective would and receives qualified immunity.
A prosecutor who deliberates on evidence in making strategic de-
cisions about charging decisions, as a judge would in making sen-
tencing determinations, receives absolute immunity. Federal ad-
ministrative law judges—the only other officials whom the Court
has formally recognized have quasi-judicial immunity—also per-
form a deliberative role that is “functionally comparable” to that
of an Article III judge.17

This evidence reveals that absolute immunity by and large
protects deliberation. And, although prosecutors and administra-
tive law judges derive their immunity from Article III judges, that
immunity is the product of their performing a comparably delib-
erative function. It is not the result of their being proximate to
the judicial system. Indeed, the Court has made clear that

168 Id. at 376-717.

169 See Imbler, 424 U.S. at 430 n.33.

170 Buckley v. Fitzsimmons, 509 U.S. 259, 273 (1993).

171 Imbler, 424 U.S. at 430.

172 Id. at 423 n.20.

173 Buckley, 509 U.S. at 273 (quoting Malley v. Briggs, 475 U.S. 335, 340 (1986)).
174 Id. at 276.

175 Butz, 438 U.S. at 513.
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proximity to the judiciary alone is insufficient for quasi-judicial
Immunity to attach. In Antoine v. Byers & Anderson, Inc.,’s the
Court declined to extend absolute immunity to a court reporter,
reasoning that the reporter’s role bore no resemblance to the ad-
judicative function that justifies judicial immunity.1”” The re-
porter was essential to the judicial process and worked in close
proximity to judges, but proximity and importance do not trans-
form a nonadjudicative function into a judicial one deserving of
absolute immunity.17s

The roles of sheriffs, marshals, and bailiffs are just as re-
moved from adjudication as that of a court reporter. They may
perform tasks essential to the judicial process, but those tasks are
not adjudicative. Using physical force to compel compliance with
a court order is not, under Buiz, functionally comparable to re-
solving a legal dispute through deliberation. The officer does not
weigh evidence, apply law to facts, or exercise discretionary judg-
ment about the merits of competing legal claims. The officer em-
ploys executive power to implement a command. This is pre-
cisely the sort of function that was denied absolute immunity at
common law.17

Another distinction between the deliberative functions that
the Court has immunized and the nondeliberative functions that
it has subjected to liability is transparency. In many cases, the
official enjoying absolute immunity exercises power through
processes involving deliberation and publicly articulated reason-
ing. Judges issue written opinions explaining their decisions.
Legislators cast recorded votes and engage in public debate.
Prosecutors present arguments tested by the adversarial process
and cross-examination.

To be sure, these deliberative functions do not require trans-
parency at every step. For instance, prosecutors are absolutely
immune for charging decisions, which are made as part of a
closed-door process.’8 Similarly, some legislative debates occur
during closed hearings or otherwise nonpublic meetings. But
these private deliberations form only part of an otherwise trans-
parent process. Charging decisions can be challenged in a public

176 508 U.S. 429 (1993).

177 See id. at 433, 435-37.

178 Id. at 436-37.

179 See supra Part 1.D.

180 See Imbler, 424 U.S. at 431 (holding that prosecutors are immune for “initiating a
prosecution”).
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forum, in which case they must be defended through public advo-
cacy. Legislative votes and enacted laws are part of the public rec-
ord, which may, in turn, be used to support or advocate against a
candidate at the next election.

Enforcement functions operate differently. They often in-
volve physical action and the application of coercive force. These
actions are not constrained by requirements of written justifica-
tion or adversarial testing. They are constrained primarily by the
threat of legal liability for constitutional violations. The Court has
never extended absolute immunity to these enforcement func-
tions, even when performed by officials who enjoy absolute im-
munity for their deliberative work.81 And although one might ar-
gue that choosing how to execute a judicial order involves
deliberation, this type of deliberation was not considered judicial,
nor was it immunized, at common law. As the Iowa Supreme
Court put it in 1868, “the fact of an officer being clothed with dis-
cretion in the discharge of a duty as to the manner of its perfor-
mance . . . will not give to it a judicial character.”1s2

Enforcement officers perform nondeliberative functions far
removed from the sort of deliberative decision-making for which
judges are immune. They therefore lack the first of the four con-
siderations that guide the Court’s absolute immunity decisions.

2. The presence of alternative institutional safeguards.

Second, the Court has repeatedly emphasized the presence of
alternative institutional safeguards that constrain official mis-
conduct when granting absolute immunity. In Butz, the Court ex-
plained that judges are absolutely immune “because of the special
nature of their responsibilities”s* and because “the safeguards
built into the judicial process tend to reduce the need for private
damages actions as a means of controlling unconstitutional con-
duct.”134 These safeguards include “[t]he insulation of the judge
from political influence, the importance of precedent in resolving

181 See Buckley, 509 U.S. at 273-76 (holding that prosecutors receive only qualified
immunity for “investigatory functions” that are unrelated to “preparation for the initiation
of a prosecution or for judicial proceedings”); Burns v. Reed, 500 U.S. 478, 493-96 (1991)
(holding that prosecutors receive only qualified immunity for giving investigative advice
to police).

182 McCord v. High, 24 Towa 336, 343 (1868) (emphasis in original); see also Baude,
Quasi-Judicial Immunity, supra note 28, at 118-19 (describing other common law cases
in which the court declined to extend immunity to an officer’s exercise of discretion).

183 Butz, 438 U.S. at 511; see also supra Part I.A-B.

184 Butz, 438 U.S. at 512.
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controversies, the adversary nature of the process, and the cor-
rectability of error on appeal.”1$5 The Court concluded that
“[b]ecause these features of the judicial process tend to enhance
the reliability of information and the impartiality of the deci-
sionmaking process, there is a less pressing need for individual
suits to correct constitutional error.”1s6

The Court made a similar observation about prosecutors in
Imbler. While acknowledging that absolute immunity “leave[s] the
genuinely wronged defendant without civil redress,” the Court em-
phasized that this immunity does not mean prosecutorial miscon-
duct will necessarily go unpunished.!s” Prosecutors remain subject
to criminal prosecution, and importantly, “a prosecutor stands per-
haps unique, among officials whose acts could deprive persons of
constitutional rights, in his amenability to professional discipline”
by his jurisdiction’s bar association, including through disbar-
ment.8¢ Prosecutors are also checked by the adversarial process.
Every motion they file and argument they make is subject to re-
buttal by opposing counsel and review by a judge.

Similarly, in Butz, the Court noted that “the legal remedies
already available to the defendant in [an agency enforcement]
proceeding provide sufficient checks on agency zeal” to justify ab-
solute immunity for agency officials who initiate proceedings.!s?
Those checks include “many of the same safeguards as are avail-
able in the judicial process,” including adversarial proceedings, a
politically neutral trier of fact, and a written opinion explaining
the judge’s findings.'** And in a separate case regarding presiden-
tial immunity, the Court noted that the President “may be disci-
plined principally by impeachment.”191

These cases show that the Court is more willing to recognize
absolute immunity for officials who operate within institutional
frameworks that provide alternative mechanisms of accountabil-
ity. In the absence of civil damages liability, these mechanisms
mitigate the risk of unchecked abuse. Conversely, when alterna-
tive safeguards are absent, damages liability becomes the pri-
mary, and perhaps only, constraint on official misconduct.

185 Jd.

186 Jd.

187 Imbler, 424 U.S. at 427, 429.

188 Id. at 429.

189 Butz, 438 U.S. at 516.

190 Id. at 513.

191 Clinton v. Jones, 520 U.S. 681, 696 (1997).
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This principle has deep common law roots. Superior court
judges, whose decisions were subject to appellate review, enjoyed
absolute immunity.'#2 But justices of the peace, whose decisions
lacked appellate review, were “liable to civil suit if they acted
maliciously.”193

Enforcement officers executing judicial orders lack the insti-
tutional safeguards that have justified absolute immunity in
other contexts. There is no way for individuals to appeal the man-
ner of enforcement officers’ execution of orders. There is no pro-
fessional disciplinary body for enforcement officers comparable to
the ones identified in Imbler as a suitable alternative to liabil-
ity.194 There is no judicial oversight of how force is applied. Inter-
nal departmental review—conducted by the enforcement officer’s
employer—is not the kind of robust, institutional safeguard the
Court has found adequate to justify absolute immunity.!%s When
absolute immunity eliminates damages liability for enforcement
officers, it eliminates the only meaningful external check on the
use of physical force against civilians.

3. Whether liability would be detrimental to performance.

Third, the Court has considered whether the threat of dam-
ages liability would impair the official’s ability to perform the
function in question effectively. In Harlow v. Fitzgerald,s the
Court noted concerns about “the general costs of subjecting offi-
cials to the risks of trial—distraction of officials from their gov-
ernmental duties, inhibition of discretionary action, and deter-
rence of able people from public service.”¥” Similarly, in Imbler,
the Court reasoned that absolute immunity was necessary to en-
able prosecutors to “exercise [their] best judgment.”19¢ These con-
cerns mirror the considerations that the Court has long articu-
lated in support of judicial immunity.19°

192 Judicial Immunity at the (Second) Founding, supra note 22, at 1464.

193 Id. (quotation marks omitted) (quoting Gregora, supra note 51, at 325).

194 See Imbler, 424 U.S. at 427, 429.

195 See DARREL W. STEPHENS, POLICE DISCIPLINE: A CASE FOR CHANGE 5-10 (2011)
(describing various issues with police internal departmental review).

196 457 U.S. 800 (1982).

197 Id. at 816. Although Harlow was a qualified immunity case, the same principle
holds here as frivolous litigation is every bit as disruptive to an official’s duties regardless
of whether the claimed immunity is qualified or absolute.

198 Imbler, 424 U.S. at 424.

199 Jd. at 418 n.12 (recognizing that the public benefits from judges who exercise in-
dependent judgment without fear of liability).
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For example, in Ferri v. Ackerman,2 a case involving an im-
munity claim by a public defender, the Court explained:

The societal interest in providing [prosecutors and judges]
with the maximum ability to deal fearlessly and impartially
with the public at large has long been recognized as an ac-
ceptable justification for official immunity. The point of im-
munity for such officials is to forestall an atmosphere of in-
timidation that would conflict with their resolve to perform
their designated functions in a principled fashion.20

The Court put a finer point on this rationale in Clinton v. Jones,20?
a case against then-President Bill Clinton, explaining that “[i|n
cases involving prosecutors, legislators, and judges[,] . . . immun-
ity serves the public interest in enabling such officials to perform
their designated functions effectively.”203

Courts extending quasi-judicial immunity to enforcement of-
ficers have invoked similar concerns. The Eighth Circuit, for ex-
ample, has warned that subjecting officers to qualified immunity
when executing judicial orders would create “dangerous, even fa-
tal, hesitation” in the performance of their duties, which would
threaten courtroom order and public safety.20¢+ The argument is
that officers must be able to enforce judicial orders without fear
that they will be second-guessed in court, and that any threat of
liability would deter officers from taking necessary enforcement
action.

But this concern, as it applies to enforcement officers, is over-
stated. The Court has only found absolute immunity necessary
when considering officials who are tasked with exercising discre-
tionary judgment when there is no single correct answer.20> For
instance, a judge making a sentencing determination exercises
judgment in circumstances in which reasonable jurists might dis-
agree. Prosecutors conducting advocacy face similar pressures
when deciding which witnesses to call and what arguments to
make. Legislators and the President are tasked with deciding
policies and laws that will necessarily leave some constituents
disappointed.

200 444 U.S. 193 (1979).

201 Jd. at 203-04 (emphasis added).
202 520 U.S. 681 (1997).

203 Jd. at 693.

204 Hendren, 127 F.3d at 722.

205 See supra Part I1.



2026] Quasi-Judicial Immunity Misapplied 1067

But unlike officers who have been granted absolute immun-
ity, enforcement officers do not make discretionary judgments
about which reasonable officers might disagree on the legally cor-
rect course of action. The legal decision has been made by the
judge who issued the order. The officer’s task is to execute that
order without violating constitutional rights in the manner of ex-
ecution. The officer therefore performs what the common law rec-
ognized as a ministerial act26—or one that “merely execute[s] the
commands of [a] superior[ ].”207 Officers retain discretion about
the manner of execution, but this is not the kind of discretionary
judgment that obtained absolute immunity at common law.208

Qualified immunity is already highly protective of these func-
tions. The only conduct qualified immunity fails to protect is
knowing or “plainly incompetent” violations of clearly established
constitutional rights.20 And there is no legitimate enforcement
interest in protecting such conduct.

The Eighth Circuit’s fear of “dangerous, even fatal, hesita-
tion”210 causes it to mistake constitutional compliance for paraly-
sis. Officers already operate under qualified immunity in far less
certain circumstances, including when making arrests without
warrants,?!! using force in rapidly evolving confrontations,?!2 and
conducting searches based on probable cause determinations
made in the field.2® If qualified immunity permits effective law
enforcement in these situations, in which officers exercise genu-
ine discretion under legal uncertainty, it certainly permits en-
forcement of judicial orders, in which the legal basis for action has
already been determined and the only requirement is constitu-
tional execution. To be sure, courtroom enforcement may some-
times require urgent action. But the need for urgent action does

206 See supra Part 1.C.

207 COOLEY, supra note 74, at 376.

208 See supra Part 1.C.

209 See Mullenix v. Luna, 577 U.S. 7, 11-12 (2015) (quoting Malley v. Briggs, 475 U.S.
335, 341 (1986)).

210 Hendren, 127 F.3d at 722.

211 See, e.g., District of Columbia v. Wesby, 583 U.S. 48, 65 (2018) (holding that, even
in the absence of probable cause, officers would have had qualified immunity for warrant-
less arrest of partygoers).

212 See, e.g., Kisela v. Hughes, 584 U.S. 100, 103—04 (2018) (per curiam) (holding that
an officer had qualified immunity for the nonfatal shooting of a woman holding a kitchen
knife during response to a 911 call).

213 See, e.g., Anderson v. Creighton, 483 U.S. 635, 646 (1987) (holding that an FBI
agent had qualified immunity for a warrantless search of a home during the pursuit of an
unaffiliated suspect).
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not demand that the function be granted absolute immunity. Or-
dinary police officers regularly manage dangerous confrontations
with only qualified immunity. Courtroom emergencies are no
more urgent than these daily policing scenarios.

Moreover, the Eighth Circuit’s holding in Hendren extended
absolute immunity to conduct the judge never authorized. The
judge ordered Martin to be “put [in] cuffs,’214 not thrown to the
ground and pulled by her hair.2!5 Officer Hendren made those de-
cisions independently.2t6 However, the Eighth Circuit’s grant of
quasi-judicial immunity conflated the judge’s command with the
officer’s violent execution, labeling both as a single immune act.2!7

The Court’s concern in Harlow and Imbler was that liability
would chill the exercise of judgment in circumstances requiring
officials to choose among legitimate alternatives.?'8 Enforcement
officers executing judicial orders make no such choices. They face
a single requirement: to execute the order without violating
clearly established constitutional rights.2'? Deterring violations of
that requirement is not impairment of function—it is precisely
what § 1983 was designed to accomplish.220

4. History of granting absolute immunity.

Finally, to determine whether a government official is abso-
lutely immune from suit, a court must “undertake][ ] ‘a considered
inquiry into the immunity historically accorded the relevant offi-
cial at common law and the interests behind it.”’221 In the § 1983
context, the Court’s “initial inquiry is whether an official claiming
immunity under § 1983 can point to a common-law counterpart
to the privilege he asserts.”222

As this Comment has already discussed, the Court relied ex-
tensively on historical foundations when it upheld judicial

214 Hendren, 127 F.3d at 721.

215 See id. at 723 (Lay, J., dissenting) (noting that the “record is barren” of any sug-
gestion that the judge ordered Hendren to use excessive force).

216 See id.

217 See id. (“The majority reasons that the nature of Hendren’s actions was quasi-
judicial because it was taken at the direction of a judge, and therefore is entitled to abso-
lute immunity.” (emphasis in original)).

218 See Harlow, 457 U.S. at 816; Imbler, 424 U.S. at 423-24.

219 See Mullenix, 577 U.S. at 11-12.

220 See Mitchum v. Foster, 407 U.S. 225, 242 (1972) (explaining that § 1983’s original
purpose was “to interpose the federal courts between the States and the people . . . to pro-
tect the people from unconstitutional action under color of state law”).

221 Butz, 438 U.S. at 508 (quoting Imbler, 424 U.S. at 421).

222 Malley, 475 U.S. at 339—40 (citing Tower v. Glover, 467 U.S. 914 (1984)).
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immunity against § 1983’s sweeping text.22s It did the same for
legislators. In Tenney, the Court traced absolute immunity for
legislators as far back as the English Bill of Rights of 1689, which
provided that “the Freedom of Speech, and Debates or Proceed-
ings in Parliament, ought not to be impeached or questioned in
any Court or Place out of Parliament.”?2¢ The U.S. Constitution
codified this immunity through the Speech and Debate Clause.22
The Court therefore upheld legislative immunity, writing that
Congress could not have intended “to overturn the tradition of
legislative freedom achieved in England by Civil War and care-
fully preserved in the formation of State and National Govern-
ments [in the United States].”22¢

As for prosecutors, the Court did not identify a common law
immunity that directly controlled, but its analysis was nonetheless
historically rooted. The Court found that “[t}he common-law im-
munity of a prosecutor is based upon the same considerations that
underlie the common-law immunities of judges and grand jurors
acting within the scope of their duties.”?2” Critically, it cabined
prosecutorial immunity to its historical analogues, reflecting an
emphasis on the grounding of immunity in historical practice.22s

The history, as it relates to enforcement officers, is clear. At
common law, sheriffs “ha[d] not the immunity which the law con-
fers upon judicial officers.”22° This denial of immunity applied even
when sheriffs executed valid judicial orders. Sheriffs remained lia-
ble for “errors and mistakes” in executing orders, even those made
“in good faith” through the “deliberate exercise” of judgment.23 For
instance, the sheriff in Stimpson was not immune for seizing an
innocent party’s property even though he was directed to do so by
a court order which turned out to be defective.23

Section 1983 codified the common law understanding. Con-
gress enacted § 1983 to provide a remedy against state officials
who, acting “under color of” state law, deprive individuals of

223 See supra Part 1.A.

224 Tenney, 341 U.S. at 372 (quotation marks omitted) (quoting Bill of Rights 1689,
1W. &M.c. 2).

225 Jd. at 372-73.

226 ]d. at 376.

227 Imbler, 424 U.S. at 422-23.

228 See id. at 423 n.20.

229 MURFREE, supra note 91, § 925.

230 McCord, 24 Iowa at 344.

231 Stimpson, 14 Barb. at 510.



1070 The University of Chicago Law Review [93:1037

constitutional rights.2s2 The statute’s under color of law language
tracked the common law standard that held sheriffs liable for acts
done under color of office—including acts performed while execut-
ing judicial orders.23s This parallel is not coincidental. The Court
explained in Mitchum v. Fosterzs* that the “very purpose of § 1983
was to interpose the federal courts between the States and the peo-
ple, as guardians of the people’s federal rights—to protect the peo-
ple from unconstitutional action under color of state law, ‘whether
that action be executive, legislative, or judicial.”23> Extending
quasi-judicial immunity to enforcement officers perverts § 1983’s
purpose by treating a judicial order as an absolute shield for the
officer’s execution of that order, rather than treating the execu-
tion as an action taken under color of law as Congress intended
§ 1983 to address.

Additionally, in holding that § 1983 did not abolish judicial
immunity, the Pierson Court emphasized that judicial immunity
was “solidly established at common law.”23¢ The Court reasoned
that such a well-established doctrine would not be abolished ab-
sent clear legislative intent to do s0.237 More tellingly, it said the
opposite about the police officers who perpetrated the illegal ar-
rest, acknowledging that “common law has never granted police
officers an absolute and unqualified immunity.”?s¢ Under the
Court’s logic, the absence of any common law immunity for en-
forcement officers made them precisely the sort of officials Con-
gress intended § 1983 to reach.

It is therefore clear that the extension of quasi-judicial im-
munity to enforcement officers finds no support in the common
law and cannot be reconciled with Pierson’s interpretive frame-
work.

232 42 U.S.C. § 1983; see also Tiffany R. Wright, Truth and Reconciliation: The Ku
Klux Klan Hearings of 1871 and the Genesis of Section 1983, 126 DICK. L. REV. 685, 702—
03 (2022) (explaining that § 1983 was enacted in part to prevent state prosecutors, state
and local judges, and juries from deliberately failing to convict members of the Ku Klux
Klan for crimes against Black individuals).

233 MURFREE, supra note 91, § 60 (defining an official act, for which a sheriff was to
be held liable at common law, as “whatever is done under color or by virtue of his office”
(emphasis added) (citing Knowlton v. Bartlett, 18 Mass. (1 Pick.) 271, 273 (1812))).

234 407 U.S. 225 (1972).

235 Id. at 242 (quoting Ex Parte Virginia, 100 U.S. 339, 346 (1880)); see also Steven L.
Winter, The Meaning of “Under Color of” Law, 91 MICH. L. REV. 323, 369 (1992).

236 Pierson, 386 U.S. at 553—54.

237 Id. at 554-55.

238 Id. at 555.



2026] Quasi-Judicial Immunity Misapplied 1071

* % %

These four considerations reveal why absolute immunity has
been reserved for a narrow class of officials performing specific
functions, not including enforcement officers. The structural and
constitutional differences between judges and enforcement offic-
ers further explain why quasi-judicial immunity—which depends
on a meaningful functional resemblance to adjudication2®—is
particularly ill-suited to enforcement functions.

B. Fundamental Differences Between Judges and Enforcement
Officers

Two additional attributes of the judicial role—judges’ lack of
enforcement power and their neutrality—further illustrate why
enforcement officers bear no meaningful functional resemblance
to judges and therefore why quasi-judicial immunity is inapt for
enforcement officers.

Significantly, judges issue orders but do not execute them.
The Framers gave judges extraordinary protections because
judges could only declare what the law is, not write or use force
to compel obedience with the laws.2«0 To understand the funda-
mental differences between the judiciary and the executive—and
thereby understand the reasons for giving judges, but not officers,
unqualified immunity—one need not look further than the
Founders’ own writings. As Alexander Hamilton wrote:

[TThe judiciary, from the nature of its functions, will always be
the least dangerous to the political rights of the Constitution;
because it will be least in a capacity to annoy or injure them.
The Executive not only dispenses the honors, but holds the
sword of the community. ... The judiciary, on the contrary,
has no influence over either the sword or the purse; no direc-
tion either of the strength or of the wealth of the society, and
can take no active resolution whatever. It may truly be said to
have neither FORCE nor WILL, but merely judgment.2+

Put simply, a judge who rules against a litigant can impose legal
consequences but cannot personally arrest, restrain, or use

239 See, e.g., Imbler, 424 U.S. at 430 (explaining that prosecutorial immunity is quasi-
judicial because it ties to a function “intimately associated with the judicial phase of the
criminal process”).

240 See THE FEDERALIST NO. 78, at 465 (Alexander Hamilton) (Clinton Rossiter ed., 1961).

241 [4.
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physical force against that litigant. Executive officers must carry
out any enforcement. This separation ensures that the branch
with immunity does not also possess the sword.

On the flip side are executive officers who wield the sword
but have no power to issue their own judicial directions. They are
the very instruments of enforcement: making arrests, seizing
property, and, when necessary, using force. In every pertinent
sense, executive officers are constitutionally distinct from judges.
These opposing characteristics make the grant of quasi-judicial
Immunity to executive enforcement officers wholly inapposite.

As the Court has articulated: “It is a judge’s duty to decide all
cases within his jurisdiction that are brought before him, includ-
ing controversial cases that arouse the most intense feelings in
the litigants.”242 Immunity therefore protects judges’ ability to re-
solve disputes impartially without fear of retaliation from dis-
gruntled litigants.

There is no constitutional interest in protecting officers’ deci-
sional independence about how to inflict force. The Constitution
contemplates that executive officers will be held accountable for
unconstitutional uses of force. Qualified immunity already
shields officers from liability for reasonable force used in good
faith. Extending absolute immunity to enforcement functions
serves no legitimate governmental interest—it simply eliminates
accountability for physical harms that cannot be remedied
through the appellate process.

IV. A PROPOSED RULE

This Comment articulates a straightforward rule for deter-
mining the liability of enforcement officers: absolute immunity for
deliberative functions and qualified immunity for nondeliberative
functions, including enforcement. The rule attempts to reconcile
the current doctrine on enforcement-officer immunity with the
Supreme Court’s historical and functional framework identified
in Part III.

A. The Proposed Rule and How It Fits in the Functional
Immunity Framework

This Comment’s proposed rule draws a bright line based on
function. The performance of deliberative functions carries with

242 Pierson, 386 U.S. at 554.
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it absolute immunity. These tasks most often sit with the judge
and her clerks. Enforcement functions receive no quasi-judicial
immunity but remain subject to ordinary qualified immunity.
This distinction tracks the common law’s ministerial-judicial di-
vide2ss and satisfies each of the four considerations that guide the
Court’s absolute immunity determinations.24

First, by assigning immunity based on an official’s actions ra-
ther than their proximity to the judiciary, this rule comports with
the Court’s requirement that quasi-judicial immunity determina-
tions turn on the nature of the function performed, not on the
identity of the actor performing it.245 It further aligns with the
view approvingly cited by the Court that an official should not be
accorded quasi-judicial immunity if “by the very nature of his
work [he] performs no judicial function.”?s Under the rule, only
discretionary functions comparable to those exercised by a judge
are fully immunized. Nondiscretionary functions, including the
use of force, receive qualified immunity. This liability regime
serves to enhance rather than detract from the officer’s function.

Second, the rule accounts for the absence of alternative insti-
tutional safeguards. Police officer accountability—to the extent it
happens at all—occurs in a vacuum.2*” And unlike an erroneous
legal ruling that is correctable on appeal, these systems of inter-
nal police review do little to vindicate the rights of the harmed
party. The proposed rule corrects for the lack of systemic protec-
tion against abuse by retaining § 1983 liability for officers who
violate an individual’s rights while executing a judicial order.

Third, the proposed rule restores the threat of liability, which
enhances rather than weakens the enforcement function. Under
the standard articulated in Harlow, qualified immunity protects
government officials “from liability for civil damages insofar as
their conduct does not violate clearly established statutory or con-
stitutional rights of which a reasonable person would have
known.”248 “Clearly established” has been interpreted to mean
“that, at the time of the officer’s conduct, the law was ‘sufficiently
clear’ that ‘every reasonable official would understand that what

243 See supra Part 1.C.

244 See supra Part II1.A.

245 See Forrester, 484 U.S. at 229.

246 Antoine v. Byers & Anderson, Inc., 508 U.S. 429, 436 n.11 (1993) (emphasis added)
(quoting Waterman v. State, 232 N.Y.S.2d 22, 26 (N.Y. Ct. Cl. 1962)).

247 See STEPHENS, supra note 195, at 8-9.

248 Harlow, 457 U.S. at 818.
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he is doing’ is unlawful.”2# This standard, though imperfect,25 de-
ters officers from committing constitutional violations.2s! Alt-
hough one could reasonably argue that the threat of being sued
would enhance any official’s compliance with the law, the policing
role is particularly suited to this accountability mechanism be-
cause enforcement involves no deliberative function requiring im-
munity’s protection. Moreover, the harms caused by constitu-
tional violations during enforcement are immediate, severe, and
often irreparable. The damages action thus fills the absence of
alternative institutional safeguards missing in the second factor,
ensuring officers are appropriately deterred from committing con-
stitutional violations and appropriately checked when they do.

Fourth, the rule comports with the historical foundations of
immunity doctrine.?’? As demonstrated in Part I, the common law
drew a clear distinction between judges who decided cases (and
received immunity) and sheriffs who executed court orders (and
did not). This denial of immunity applied even when sheriffs exe-
cuted valid judicial orders.?ss The proposed rule therefore aligns
with the four-factor framework identified in Part III.

B. Principal Advantages of the Proposed Rule

The rule also has several ancillary advantages, including
workability and the restoration of accountability for constitu-
tional violations.

The first advantage of the rule is that it is workable. Courts
are used to distinguishing between deliberative and nondeliber-
ative functions, including in the immunity context. In Imbler,
for example, the Supreme Court drew precisely this line for pros-
ecutors.?* And in Forrester, the Court held that judges receive
absolute immunity for judicial acts, but not for administrative

249 District of Columbia v. Wesby, 583 U.S. 48, 63 (quoting Ashcroft v. al-Kidd, 563
U.S. 731, 741 (2011)).

250 See Joanna C. Schwartz, The Case Against Qualified Immunity, 93 NOTRE DAME
L. REV. 1797, 1814 (2018) [hereinafter Schwartz, The Case Against Qualified Immunity]
(elaborating on Justice Sonia Sotomayor’s concern that the current qualified immunity
standard renders the Constitution “hollow” (quotation marks omitted) (quoting Mullenix
v. Luna, 577 U.S. 7, 24 (2015) (Sotomayor, J., dissenting))).

251 See, e.g., Lael Weinberger, Comment, Making Mistakes About the Law: Police Mis-
takes of Law Between Qualified Immunity and Lenity, 84 U. CHI. L. REV. 1561, 1586 (2017)
(arguing that the “imposition of civil liability deters police from wrongdoing”).

252 See, e.g., MURFREE, supra note 91, § 925; see also Baude, Quasi-Judicial Immun-
ity, supra note 28, at 118.

253 See supra note 71.

254 Imbler, 424 U.S. at 431.
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decisions, emphasizing that the nature of the function per-
formed, rather than the identity of the actor who performed it,
determines whether absolute immunity attaches to the act.2s5

Application of the rule is also straightforward in the typical
case. A judge who issues an arrest warrant, holds a defendant in
contempt, or orders property seized performs a deliberative func-
tion and enjoys absolute immunity. An officer who executes the
warrant, detains the defendant, or seizes the property performs a
nondeliberative, enforcement function and receives qualified im-
munity. The officer will face § 1983 liability only if the manner of
enforcement violates the plaintiff’s clearly established constitu-
tional rights.256

The rule would also rein in the Eighth Circuit’s extension of
absolute immunity to excessive force committed without judicial
sanction.2s” Under the proposed rule, an officer’s use of force is an
enforcement function regardless of whether a judge explicitly au-
thorized that specific degree of force. If a judge orders someone
removed from a courtroom and the bailiff breaks the person’s arm
in the process, the bailiff cannot claim absolute immunity on the
ground that the judge ordered removal. The judicial order im-
munizes the judge’s decision to order removal; it does not immun-
ize the bailiff’s decision about how much force to use. This distinc-
tion eliminates the accountability vacuum created by current
doctrine.

Similarly, in a case like Mireles, the rule would disincentivize
officers to follow a judge’s command to commit a constitutional
violation.?’s The officers would still be obligated to follow the
judge’s directive, but they would expose themselves to liability if
they used excessive force while doing so. The judge’s wrongdoing
can be corrected on appeal or through state or federal disciplinary
review hearings (as occurred in Mireles?), while the officer’s vio-
lation can be remedied through § 1983 litigation.

The second advantage of the proposed rule is that it would solve
the accountability problems created by current circuit court doc-
trines. Recall that under the Eighth Circuit’s approach in Hendren,
Officer Hendren’s decision to slam Martin into the ground and pull

255 Forrester, 484 U.S. at 228.

256 See Harlow, 457 U.S. at 818.

257 See supra Part IL.A.

258 See Mireles, 502 U.S. at 11 (discussing the facts of Mireles’s case).

259 See Letter from Jack E. Frankel to Raymond D. Mireles, supra note 2 (describing
the California Commission on Judicial Performance’s investigation into Judge Mireles’s
conduct).
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her by her hair received absolute immunity because it was made
pursuant to a judicial order to handcuff her.260 Under the proposed
rule, Hendren would receive only qualified immunity. The inquiry
would thus focus on whether his use of force violated clearly estab-
lished Fourth Amendment rights, not on whether the underlying
judicial order prompting his action was valid.

Similarly, under the Fifth Circuit’s approach in Mays, the
sheriff who arrested Mays despite knowing she never received the
subpoenas underlying the warrant received absolute immunity
because he acted pursuant to a facially valid judicial order.26t But
under the proposed rule, the sheriff would only receive qualified
immunity. The inquiry would be something like: Does executing
an arrest warrant one knows to lack a valid legal predicate violate
clearly established law? Such an inquiry would subject the sheriff
to liability for his discretionary decision to execute an order he
knew lacked legal foundation. However, it would likely protect
the officer had he not known that the order was invalid, thereby
mitigating the concerns voiced by the Fifth and Eighth Circuits
about needing to shield officers who are truly and faithfully fol-
lowing what they believe to be a valid judicial order.262

The rule also resolves the Mireles problem that opened this
Comment. Under the proposed rule, Judge Mireles would retain
absolute immunity for his decision to order Waco brought before
him while remaining subject to the ordinary checks on his judicial
power. But the officers would receive only qualified immunity for
their manner of execution. If slamming Waco into doors, calling
him vulgar names, and using force to drag him down the hallway
violates a clearly established right, then the officers would be held
liable. The proposed rule permits that inquiry to proceed, provid-
ing recourse to those injured by enforcement actions taken at the
behest of a judicial order. This restoration of accountability would
vindicate the rights of individuals harmed by unconstitutional en-
forcement while also deterring future constitutional violations by
maintaining the threat of civil liability.

V. COUNTERARGUMENTS

This Part addresses two principal objections to the Com-
ment’s proposed rule. The objections arise primarily out of the

260 Hendren, 127 F.3d at 722.
261 Mays, 97 F.3d at 113.
262 See supra Part I1.A-B.
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Fifth and Eighth Circuits’ opinions in Mays and Hendren, respec-
tively. First, this Part addresses the critique that enforcement of-
ficers should not face liability for following a judge’s order. Second,
this Part argues against the view that, without absolute immun-
ity, enforcement officers will be inadequately incentivized to fol-
low judicial orders and inadequately protected from the conse-
quences of doing so.

A. “Just Following Orders” Does Not Justify Absolute Immunity

One objection to this Comment’s proposed rule is that officers
executing judicial orders are merely following commands and
therefore should not face liability. This argument features prom-
inently in the Fifth Circuit’s framework in Mays.263 The court
premised its grant of quasi-judicial immunity to enforcement of-
ficers on the “unfairness of imposing liability” upon the officer
who “has no choice” but to follow the judge’s order.2s¢ It reasoned
that asking the officer to assess the order would turn officers into
“pseudo-appellate courts scrutinizing the orders of judges.”265 This
argument has superficial appeal but fails on multiple levels.

First, following orders has never been a defense to constitu-
tional violations. The Supreme Court established in Scheuer v.
Rhodes?s that executive officials do not enjoy absolute immunity
simply because they act pursuant to orders from superiors.26’ In
Scheuer, state executive branch officers claimed absolute immunity
for their roles in the Kent State shootings on the ground that they
were following the orders of the governor.268 The Court held that
these officers were entitled only to qualified immunity, explaining:

[W]hen a state officer acts under a state law in a manner vio-
lative of the Federal Constitution, he “comes into conflict with
the superior authority of that Constitution, and he is in that
case stripped of his official or representative character and is
subjected in his person to the consequences of his individual
conduct.”269

263 Mays, 97 F.3d at 113.

264 [d.

265 Jd. (quotation marks omitted) (quoting Patterson v. Von Riesen, 999 F.2d 1235,
1289 (8th Cir. 1993)).

266 416 U.S. 232 (1974), overruled on other grounds by Davis v. Scherer, 468 U.S. 183
(1984) (changing the qualified immunity standard).

267 Jd. at 247-50.

268 Jd. at 235, 238.

269 Jd. at 237 (emphasis in original) (quoting Ex parte Young, 209 U.S. 123, 159-60 (1908)).
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The same principle applies here: Officers are independently
bound by the Constitution and cannot claim absolute immunity
merely because they are executing judicial orders. The Constitu-
tion does not recognize such an exception to liability for constitu-
tional violations.

Second, the argument that officers will have to act as
“pseudo-appellate courts” in the absence of quasi-judicial immun-
ity crumbles the moment pressure is applied. The Fifth Circuit’s
analysis requires, as a threshold matter, that the officer be en-
forcing a “facially valid order[ ].”27 But how is an officer to know
that an order is facially valid? Under Fifth Circuit precedent, the
officer must still make a split-second determination about the va-
lidity of the order he is enforcing. Yet the court finds it too de-
manding to ask the officer to take that analysis one step further
and ask the question inherently familiar to police officers: Is the
action I am about to take constitutional? If the answer is even
ambiguous, the case law weighs in favor of the officer having qual-
ified immunity, further cutting against any argument that offic-
ers must make perfect, split-second assessments.27!

Third, while it is true that judges must be able to rely on their
orders being enforced, decisions about the manner and degree of
force remain with the officer. For instance, in Hendren, the officer
decided on his own accord to use excessive force to handcuff
Martin.2”2 Absolute immunity eliminates accountability for these
choices and gives enforcement officers no legal incentive to use
reasonable force.

Moreover, enforcement officers do not shed their constitu-
tional responsibilities, including those under the Fourth Amend-
ment, merely because a judge told them to act. That much is clear
from the common law, which held sheriffs liable for torts commit-
ted while executing judicial orders, including valid orders issued
by judges with proper jurisdiction.2? The sheriff could not invoke
the order as a defense. If the sheriff used excessive force, broke
down the wrong door, or seized the wrong person, the sheriff faced
liability regardless of the judicial order’s validity.2# This rule

270 Mays, 97 F.3d at 113.

271 See Harlow, 457 U.S. at 818 (explaining that civil liability only attaches when of-
ficers violate “clearly established” law).

272 Hendren, 127 F.3d at 723 (Lay, J., dissenting) (discussing the facts of Hendren’s
actions).

273 See, e.g., McCord, 24 Iowa at 344.

274 See supra Part 1.D.
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reflects a structural principle: The order is immune from collat-
eral attack but the manner of execution is not.

B. Qualified Immunity Provides Adequate Protection

A second objection to this Comment’s proposed rule contends
that, without absolute immunity, officers will face harassment
from frivolous litigation, which will deter them from enforcing ju-
dicial orders. This concern, prominently featured in the Eighth
Circuit’s reasoning in Hendren,? proves too much.

Since 1871, § 1983 has (at least on paper) authorized dam-
ages actions against state officials who violate constitutional
rights under color of law. The Supreme Court has repeatedly held
that qualified immunity—not absolute immunity—adequately
protects officers while maintaining accountability.2’s In Tanzin v.
Tanvir,2 although not a qualified immunity case, the Court
nonetheless rearticulated the principles underlying qualified im-
munity.?’® It emphasized that damages “remain an appropriate
form of relief’?” and that such liability “has coexisted with our
constitutional system since the dawn of the Republic.”280

If the harassment rationale justified absolute immunity for
officers executing judicial orders, it would justify absolute im-
munity for law enforcement in almost any situation. Police offic-
ers face constant threat of litigation. Every arrest, use of force,
and search carries potential liability.

Arguably, qualified immunity is not only appropriate but also
well suited for situations in which enforcement officers are exe-
cuting judicial orders. Qualified immunity generally protects of-
ficers who act reasonably based on the information available to
them.2s1 Officers executing judicial orders act with the benefit of

275 Hendren, 127 F.3d at 722 (stating that exposing enforcement officers “to potential lia-
bility for acting on a judge’s courtroom orders could breed a dangerous, even fatal, hesitation”).

276 See, e.g., Harlow, 457 U.S. at 817-18; Scheuer, 416 U.S. at 247-48; Malley v.
Briggs, 475 U.S. 335, 341 (1986) (arguing that qualified immunity “provides ample protec-
tion to all but the plainly incompetent or those who knowingly violate the law”); Messer-
schmidt v. Millender, 565 U.S. 535, 546—47 (2012); Mullenix v. Luna, 5677 U.S. 7, 12 (2015);
White v. Pauly, 580 U.S. 73, 78-79 (2017) (per curiam).

277 141 S. Ct. 486 (2020).

278 Id. at 491-92.

279 Id. at 491.

280 Id. at 493.

281 See, e.g., District of Columbia v. Wesby, 583 U.S. 48, 65 (“Even assuming the offic-
ers lacked actual probable cause to arrest the partygoers, the officers are entitled to qual-
ified immunity because they ‘reasonably but mistakenly conclude[d] that probable cause
[wa]s present.”(alterations in original)).
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a judicial determination that their action is legally warranted.2s?
This determination eliminates the most difficult and uncertain
aspect of typical Fourth Amendment qualified immunity analysis:
the clearly established law requirement.2ss

In fact, the judicial order context seems to avoid one of the
most common critiques of qualified immunity: the problem of le-
gal indeterminacy created by the clearly established law require-
ment. Critics of qualified immunity argue that officers can easily
escape liability when no prior case has established that their spe-
cific conduct was unconstitutional given the surrounding facts,
and courts can avoid deciding the constitutional question by re-
solving cases on qualified immunity grounds.2s* This conundrum
creates what one judge has called a “Catch-22,” in which law
never becomes “clearly established” because courts never reach
the constitutional merits of the claim.2s5 Officers executing judi-
cial orders do not face novel factual scenarios that would entrap
a court in this circularity problem. The court can simply apply its
ordinary framework for assessing reasonableness and use of force
under the Fourth Amendment.

Another reason why qualified immunity works well is that
officers executing judicial orders are, if anything, less vulnerable
to frivolous suits than ordinary police officers because the judicial
order creates a clear factual record distinguishing authorized con-
duct from conduct for which the officer might be liable. Therefore,
harassment concerns are less profound than in other contexts. An
officer executing a specific judicial order acts within a defined le-
gal framework with clear authorization for the general action re-
quired. The officer need only ensure that the manner of execution
does not violate clearly established constitutional rights. By con-
trast, a police officer making an arrest in the field exercises
broader discretion with less clear legal authorization. If qualified
immunity suffices for ordinary policing—in which officers face un-
certain, rapidly evolving situations requiring split-second

282 See, e.g., Messerschmidt, 565 U.S. at 546 (“Where the alleged Fourth Amendment
violation involves a search or seizure pursuant to a warrant, the fact that a neutral mag-
istrate has issued a warrant is the clearest indication that the officers acted in an objec-
tively reasonable manner.”).

283 See Lucia Leoni, There is Nothing “Qualified” About the Doctrine of Qualified
Immunity, 10 STETSON J. ADVOC. & L. 108, 116 (2023) (describing the clearly established
law standard as “unworkable”).

284 See Zadeh v. Robinson, 928 F.3d 457, 479 (5th Cir. 2019) (Willett, J., concurring in
part and dissenting in part).

285 See id.
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judgments—it certainly suffices for executing judicial orders,
which are scenarios in which the legal basis for action has already
been established by a judge.

Finally, the argument understates the fact that hesitation by
an officer might be socially good.2ss8 An officer who fears liability
for constitutional violations is an officer who will think twice be-
fore using excessive force, who will verify the identity of the per-
son to be seized, and who will exercise care in executing a war-
rant. Such hesitation is not a failure of immunity doctrine; it is a
social benefit.

Qualified immunity is therefore preferable to absolute im-
munity. It is likely, also, preferable to no immunity at all. While
this Comment does not undertake to defend qualified immunity
doctrine wholesale nor dismiss legitimate criticisms of its appli-
cation in other contexts,?®7 it, like other scholarship, recognizes
that “officers put their lives on the line for all of us and sometimes
need to make split-second decisions” that can later prove mis-
taken.2ss The challenge, then, is not whether immunity should ex-
ist, but how to calibrate it in such a way to restore accountability
while deterring excessive uses of force. Qualified immunity, at
least in principle, strikes this balance. It is protective of reasona-
ble enforcement while providing a mechanism of accountability to
injured individuals.

286 The argument that hesitation is a social benefit is well-founded. While not liability
focused, a body of criminology scholars have shown that training in de-escalation tactics—
or, those designed to encourage hesitation and restraint before force is applied—is corre-
lated with reduced force overall. See, e.g., Robin S. Engel, Nicholas Corsaro, Gabrielle T.
Isaza & Hannah D. McManus, Assessing the Impact of De-Escalation Training on Police
Behavior: Reducing Police Use of Force in the Louisville, KY Metro Police Department, 21
CRIMINOLOGY & PUB. POL’Y 199, 216 (2022) (finding that de-escalation training led to a
reduction in officer uses of force); Michael D. White, Carlena Orosco & Seth Watts, Can
Police De-Escalation Training Reduce Use of Force and Citizen Injury Without Compro-
mising Officer Safety?, 21 J. EXPERIMENTAL CRIMINOLOGY 45, 65 (2025) (finding a 58%
decrease in injury rates among civilians who interacted with police officers trained in de-
escalation). A Senate briefing document prepared by the U.S. Commission on Civil Rights
also acknowledged that “without policies in place that promote training, ensure safety,
and focus on de-escalation tactics the high rates of people with disabilities being fatally
shot by officers will continue.” U.S. COMM'N ON C.R., POLICE USE OF FORCE: AN
EXAMINATION OF MODERN POLICING PRACTICES 49 (2018).

287 Qualified immunity has been the subject of valid criticisms for, among other
things, requiring overly specific precedent, permitting courts to avoid reaching constitu-
tional questions, and failing to provide adequate remedies for constitutional violations. See,
e.g., Schwartz, The Case Against Qualified Immunity, supra note 250, at 1814; William
Baude, Is Qualified Immunity Unlawful?, 106 CALIF. L. REV. 45, 75-76 (2018).

288 Cynthia Lee, Reforming the Law on Police Use of Deadly Force: De-Escalation, Pre-
Seizure Conduct, and Imperfect Self-Defense, 2018 U. ILL. L. REV. 629, 690.
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CONCLUSION

Quasi-judicial immunity for enforcement officers represents
a fundamental misapplication of immunity doctrine. Under the
Supreme Court’s framework, absolute immunity is reserved for de-
liberation, and it attaches based on the officer’s function rather
than their job title. It has never been understood to protect enforce-
ment functions. When courts extend absolute immunity to officers
enforcing judicial orders, they protect a function that has never
warranted absolute protection and eliminate accountability when
it is needed most: the exercise of physical force against individuals.

The courts that have granted enforcement officers quasi-judi-
cial immunity have done so without grounding that immunity in
common law, as the Supreme Court requires. Historically, judges
enjoyed immunity for judicial acts, but sheriffs remained liable for
executing those judicial orders, even when facially valid. American
immunity doctrine long preserved this distinction. But the expan-
sion of quasi-judicial immunity to enforcement officers threatens
to erase it, creating a category of officials who wield physical force
under judicial command but outside of judicial review.

Moreover, enforcement officers fail each of the Court’s consid-
erations for absolute immunity: They use physical coercion rather
than deliberation; they operate without alternative institutional
checks; liability enhances rather than impairs their function; and
a historical review explicitly counsels against providing absolute
immunity. Courts must recognize these functional differences
and hold that enforcement officers receive only qualified immun-
ity for enforcing judicial orders.

The solution is straightforward. Absolute immunity is
properly reserved for deliberative functions, while qualified im-
munity is appropriate for enforcement functions. This distinction
preserves judicial independence while maintaining accountability
for uses of force. It protects the deliberative functions of govern-
ment while ensuring that those who wield the sword remain an-
swerable for how they use it.



