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The risk of deal breakage is central to merger and acquisition (M&A) dealmak-
ing. Yet neither the finance nor corporate law literatures have systematically ex-
plored how and why deals fall apart. We rectify this deficiency, making three prin-
cipal contributions.

First, we develop a comprehensive typology of eight M&A outcomes: completed-
as-announced deals and seven types of deal breakage. This precise mapping pro-
vides both positive and normative payoffs. Apart from revealing the multifaceted
ways in which announced deals can be disrupted, we detail the starkly differing
implications for the merging parties associated with each outcome type and thus
illuminate why incorporating outcome heterogeneity is indispensable to empirical
M&A research. Second, we unveil a novel dataset of 5,058 mergers and acquisitions
involving U.S. public company targets signed between 1996 and 2020, for which we
hand collected deal documentation and hand coded deal characteristics. This cor-
pus is the first of its kind in terms of scope and data integrity. We use this data to
provide a sustained empirical account of how often deals break, why deals break,
breakage trends over time, and how deal breakage correlates with deal structure
and other deal attributes. Finally, we demonstrate how our typology and data yield
important implications for M&A practice and doctrine by casting new light on key
debates over deal protection devices, the power of controlling shareholders, and
“merger arbitrage” investors.
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INTRODUCTION

[T]he risk of non-consummation is directly related to value.!

In March 2023, the board of directors of software company
Qualtrics International faced two competing acquisition offers
from private equity firms: an $18.15 per share proposal from Silver
Lake and a $21 per share proposal from Thoma Bravo.2 Qualtrics’s
directors ultimately chose to sell to Silver Lake despite its lower
bid, because they thought a union with Thoma Bravo would attract
more scrutiny—possibly even an enforcement action—from anti-
trust regulators.3 The risk that a deal with Thoma Bravo would not
actually close “deeply discounted” the value of that proposal to

1 WACHTELL, LIPTON, ROSEN & KATZ, TAKEOVER LAW AND PRACTICE 31 (rev. ed. 2023)
[hereinafter WACHTELL TAKEOVER MANUAL] (emphasis added), https://perma.cc/7YXB-M3RP.

2 See How Antitrust Fears Clouded the Largest Buyout of 2023, FIN. TIMES (Apr. 13,
2023), https://www.ft.com/content/812ff3fe-2410-41f9-a434-686bd13c4289.

3 Id.
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Qualtrics’s directors.t A year earlier, in May 2022, the board of
budget carrier Spirit Airlines Inc. cited the same concern when it
tried to convince Spirit’s shareholders to rebuff a bid from JetBlue
Airways Corp. and instead accept a much lower acquisition offer
from Frontier Group Holdings Inc.5 Spirit’s board argued that the
combination with JetBlue “involve[d] an unacceptable level of clos-
ing risk” because of anticipated regulatory opposition,s a prediction
that proved prescient early in 2024 when the U.S. Department of
Justice (DOJ) successfully blocked the acquisition in court.”

The risk that a signed deal will nevertheless fail to reach
completion has long been a focal point of public company mer-
gers and acquisitions (M&A) negotiations.® This “closing risk”
exists because the signing of a merger agreement and the com-
pletion of the planned deal do not occur simultaneously. On av-
erage, it takes several months—not uncommonly, more than a
year—to satisfy the necessary closing conditions and consummate
a public company acquisition.? Only then does the acquirer take
ownership of the target company’s business and pay the agreed
consideration.

4 Qualtrics Int’l Inc., Definitive Information Statement (Schedule 14C), at 34 (Apr.
24, 2023).

5  Alison Sider, Spirit Airlines Rejects JetBlue Bid, Sticks with Frontier Deal, WALL
ST. J. (May 2, 2022), https://www.wsj.com/articles/spirit-airlines-rejects-jetblue-bid-sticks
-with-frontier-deal-11651493285.

6 Id.

7 See Niraj Chokshi, Spirit Airlines and Frontier Call Off a Proposed Merger, N.Y.
TIMES (July 27, 2022), https://www.nytimes.com/2022/07/27/business/spirit-airlines-frontier-
jetblue.html; Stefania Palma & Steff Chavez, JetBlue’s $§3.8bn Bid for Rival Airline Spirit
Blocked by US Judge, FIN. TIMES (Jan. 16, 2024), https://www.ft.com/content/4b80a36f
-61a7-4166-9d2¢-99f2ce74602b.

8  See, e.g., Brandon Van Dyke, Clifford H. Aronson, David P. Wales, Frederic De-
poortere & Kyle J. Hatton, Skadden Discusses Boards, M&A, and Regulatory Risk, THE
CLS BLUE SKY BLOG (Oct. 4, 2022), https://perma.cc/H25R-QFNQ (“Against this backdrop
[of recent antitrust activity], boards and management teams planning an M&A transac-
tion face increased risks that a deal may not be completed by the contractual deadline, or
will fail altogether.”); Edward D. Herlihy & Jacob A. King, Wachtell Lipton Discusses Ad-
dressing Market Volatility and Risk in M&A Agreements, THE CLS BLUE SKY BLOG (May
18, 2022), https://perma.cc/B7AV-2QTH:

[Clertain transaction structures ... can be deployed to shift or address ...
[market] risks to account for the greater volatility in the current market en-
vironment. Which structure makes sense in any given transaction will depend
on the parties’ objectives, the perception of the relative risks in the particular
transaction, and bargaining power.

9 Gartner Says the Average Time to Close an M&A Deal Has Risen More than 30
Percent in the Last Decade, GARTNER (Oct. 15, 2019) [hereinafter Gartner Press Release],
https://[perma.cc/TKAQ-5YWK (noting that midsized deals take an average of 106 days to
close and large deals take an average of 279 days to close).
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Between the signing and closing, a multitude of factors can
cause a signed deal to “break,” this Article’s term for failing to be
consummated on the originally agreed economic terms. The ac-
quirer may fail to secure the regulatory clearance or financing
necessary for the purchase, a rival bidder for the seller could
emerge and trump the original acquirer’s bid, market conditions
may change so that one of the parties loses its appetite for the
deal, and so forth. Some prospective deals are abandoned when
perceived closing risks are high. Often, though, the parties and
their lawyers negotiate extensively to manage the risk of unpleas-
ant surprises.!! Twitter’s directors, for instance, only agreed to
sell Twitter to the famously mercurial entrepreneur Elon Musk
after securing terms in the merger agreement designed to guar-
antee that the deal “would stick” even if Musk changed his mind.12
Similarly, negotiating in February 2020, the lawyers of private
equity firm Kohlberg & Company and cake decoration supplier
DecoPac went back and forth for days over acquirer Kohlberg’s
exit rights if the escalating COVID-19 pandemic wrecked DecoPac’s
operations.’® As one prominent law firm estimates, risk allocation
is a key negotiating point in merger agreements today, “second only
to deal value.”14

Despite the ubiquity of closing risks in M&A practice, no
prior work in either the finance or corporate law literature has
provided a systemic account or analysis. A sprawling body of
scholarship exists on the topic of M&A, but while many of these
studies ask questions adjacent to the risk of deal breakage, they

10 See Leah Nylen & Michelle F. Davis, US Antitrust Enforcers Are Chilling Big Mer-
gers, BLOOMBERG (May 10, 2023), https://www.bloomberg.com/news/articles/2023-05-10/
m-a-deal-pace-slows-as-biden-administration-cracks-down-on-antitrust (observing that
antitrust enforcement by the DOJ and Federal Trade Commission “has discouraged some
companies from pursuing unions they would’ve leapt at in the past, according to dozens of
conversations with M&A advisers, corporate executives, former regulators and antitrust
practitioners”).

11 See WACHTELL TAKEOVER MANUAL, supra note 1, at 117 (“One of the fundamental
tensions that leads to intense negotiations in a public company merger agreement is the
different sense in which the acquiror and seller want deal certainty.”); David Fox & Daniel
E. Wolf, Deal Protection—One Size Does Not Fit All, HARV. L. SCH. F. ON CORP. GOVERNANCE
(Nov. 28, 2009), https://perma.cc/ZUG8-U64H (describing deal protection provisions as
“among the most heavily negotiated terms of the transaction agreement”).

12 Verified Complaint Y9 37-38, Twitter, Inc. v. Musk, 2022 WL 2713259 (Del. Ch.
July 12, 2022) (No. 2022-0613-KSJM).

13 Snow Phipps Grp., LLC v. KCAKE Acquisition, Inc., 2021 WL 1714202, at *7-8,
*11-14 (Del. Ch. Apr. 30, 2021).

14 SCOTT SHER, BRENDAN COFFMAN & ALEXANDRA KECK, WILSON SONSINI GOODRICH
& ROSATI, RISK ALLOCATION IN MERGER AGREEMENTS IN AN ERA OF INCREASED
ENFORCEMENT 1 (2020).
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seldom attend to the nature of the risk itself. Commentators and
academics tend to pay more attention to the forces that drive par-
ties to enter deal agreements than the forces that propel them to
exit.’> The most heavily studied M&A contractual provisions—
such as breakup fees and other “lockups” or deal protections,!é re-
verse termination fees,'” material adverse effect (MAE) clauses,8
and no- and go-shop provisions'*—all revolve around closing risk.

15 See generally Claire A. Hill, Brian J.M. Quinn & Steven Davidoff Solomon, Mer-
gers and Acquisitions: A Cyclical and Legal Phenomenon, in RESEARCH HANDBOOK ON
MERGERS AND ACQUISITIONS 13 (Claire A. Hill & Steven Davidoff Solomon eds., 2016)
(describing the six waves of merger activity from the post—Civil War era to present).

16 See generally Stephen Fraidin & Jon D. Hanson, Toward Unlocking Lockups, 103
YALE L.J. 1739 (1994); Marcel Kahan & Michael Klausner, Lockups and the Market for
Corporate Control, 48 STAN. L. REV. 1539 (1996); John C. Coates IV & Guhan Subrama-
nian, A Buy-Side Model of M&A Lockups: Theory and Evidence, 53 STAN. L. REV. 307
(2000); Timothy R. Burch, Locking Out Rival Bidders: The Use of Lockup Options in
Corporate Mergers, 60 J. FIN. ECON. 103 (2001); Leo E. Strine, Jr., Categorical Confusion:
Deal Protection Measures in Stock-for-Stock Merger Agreements, 56 BUS. LAW. 919 (2001);
Micah S. Officer, Termination Fees in Mergers and Acquisitions, 69 J. FIN. ECON. 431
(2003); Thomas W. Bates & Michael L. Lemmon, Breaking Up Is Hard to Do? An Analysis
of Termination Fee Provisions and Merger Outcomes, 69 J. FIN. ECON. 469 (2003); Sean J.
Griffith, Deal Protection Provisions in the Last Period of Play, 71 FORDHAM L. REV. 1899
(2003); John C. Coates IV, M&A Break Fees: U.S. Litigation Versus UK Regulation, in
REGULATION VERSUS LITIGATION: PERSPECTIVES FROM ECONOMICS AND LAW 239 (Daniel
P. Kessler ed., 2011); Steven M. Davidoff & Christina M. Sautter, Lock-Up Creep, 38 J.
CORP. L. 681 (2013); Frank C. Butler & Peter Sauska, Mergers and Acquisitions: Termi-
nation Fees and Acquisition Deal Completion, 26 J. MANAGERIAL ISSUES 44 (2014); Fernan
Restrepo & Guhan Subramanian, The Effect of Prohibiting Deal Protection in Mergers and
Acquisitions: Evidence from the United Kingdom, 60 J.L. & ECON. 75 (2017) [hereinafter
Restrepo & Subramanian, The Effect of Prohibiting Deal Protection]; Fernan Restrepo &
Guhan Subramanian, The New Look of Deal Protection, 69 STAN. L. REV. 1013 (2017)
[hereinafter Restrepo & Subramanian, The New Look of Deal Protection]; Albert H. Choi,
Deal Protection Devices, 88 U. CHI. L. REV. 757 (2021).

17 See generally Steven M. Davidoff, The Failure of Private Equity, 82 S. CAL. L. REV.
481 (2009) [hereinafter Davidoff, The Failure of Private Equity]; Afra Afsharipour, Trans-
forming the Allocation of Deal Risk Through Reverse Termination Fees, 63 VAND. L. REV.
1161 (2010); Brian J.M. Quinn, Optionality in Merger Agreements, 35 DEL. J. CORP. L. 789
(2010); Matthew D. Cain, Antonio J. Macias & Steven Davidoff Solomon, Broken Promises:
The Role of Reputation in Private Equity Contracting and Strategic Default, 40 J. CORP. L.
565 (2015) [hereinafter Cain et al., Broken Promises]; John C. Coates, Darius Palia & Ge
Wu, Reverse Termination Fees in M&A (Jan. 26, 2018) (unpublished manuscript) (available
on SSRN); Matthew Jennejohn, Julian Nyarko & Erik Talley, Contractual Evolution, 89
U. CHI L. REV. 901 (2022).

18 See generally Ronald J. Gilson & Alan Schwartz, Understanding MACs: Moral
Hazard in Acquisitions, 21 J.L. ECON. & ORG. 330 (2005); David J. Denis & Antonio J.
Macias, Material Adverse Change Clauses and Acquisition Dynamics, 48 J. FIN. &
QUANTITATIVE ANALYSIS 819 (2013); Antonio J. Macias & Thomas Moeller, Target Signal-
ing with Material Adverse Change Clauses in Merger Agreements, 39 J. EMPIRICAL FIN. 69
(2016); Naveen Thomas, Mythical Adverse Effect, 73 EMORY L.J. 887 (2024).

19 See generally Stephen M. Bainbridge, Exclusive Merger Agreements and Lock-Ups
in Negotiated Corporate Acquisitions, 75 MINN. L. REV. 239 (1990); William T. Allen,
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Still, this research remains stubbornly siloed; no comprehensive
account exists detailing the different ways in which deals fall
apart or comparing how parties address these concerns.2c Merger
agreements have, on average, more than doubled in length over
the past thirty years, and there is a robust debate over whether
this evolution is the product of inefficient “churning”! or value-
creating innovation by lawyers.?2 But we have rarely asked the
salient follow-up question: Have deals become more bulletproof
over this period as a result??s This Article aims to draw closing

Understanding Fiduciary Outs: The What and the Why of an Anomalous Concept, 55 BUS.
LAW. 653 (2000); Guhan Subramanian, Go-Shops vs. No-Shops in Private Equity Deals:
Evidence and Implications, 63 BUS. LAW. 729 (2008) [hereinafter Subramanian, Go-Shops
vs. No-Shops]; Guhan Subramanian & Annie Zhao, Go-Shops Revisited, 133 HARV. L. REV.
1215 (2020).

20 Very few scholars have systemically examined deals that were not completed. For
a sample of some of this work, see generally Rexford Attah-Boakye, Yilmaz Guney, Elvis
Hernandez-Perdomo & Johnathan Mun, Why Do Some Merger and Acquisitions Deals
Fail? A Global Perspective, 26 INT’L J. FIN. & ECON. 4734 (2020); Stacey Jacobsen, The
Death of the Deal: Are Withdrawn Acquisition Deals Informative of CEO Quality?, 114 J.
FIN. ECON. 54 (2014); and Davidson Heath & Mark Mitchell, Market Returns and Interim
Risk in Mergers, 69 MGMT. SCI. 617 (2023). Commentary by deal practitioners and advi-
sors more frequently recognizes the value of deeper accounts of deal breakage, and they
have begun to fill this lacuna in the academic literature. See, e.g., Dariush Bahreini, Roe-
rich Bansal, Gerd Finck & Marjan Firouzgar, Done Deal? Why Many Large Transactions
Fail to Cross the Finish Line, MCKINSEY & CO. 2 (Aug. 5, 2019), https://perma.cc/JQ63
-KWUQ (“To help answer [why transactions fail], we reviewed more than 2,500 deals that
were announced between 2013 and 2018 and valued at more than €1 billion, seeking to
identify the types of deals that would be less likely to close once announced.”); PHILIP
WHITCHELO, ABANDONED ACQUISITIONS: WHY DO SOME DEALS FAIL TO COMPLETE? 7
(2017) (listing “[t]he most significant factors behind failed deals”); ¢f. Lazaro Gamio &
Lauren Hirsch, When Megamergers Fall Apart, N.Y. TIMES (Apr. 26, 2023), https://www
nytimes.com/2023/04/26/business/dealbook/when-megamergers-fall-apart.html (discuss-
ing deal breakage at a largely surface level).

21 See Robert Anderson & Jeffrey Manns, The Inefficient Evolution of Merger Agree-
ments, 85 GEO. WASH. L. REV. 57, 61 (2017) (examining the evolution of public company
M&A agreements between 1994 and 2004, and concluding that the trend reflects a draft-
ing process that is “an ad hoc process that increases billable hours and risk”); Thomas,
supra note 18, at 933 (arguing that transactional lawyers “inefficiently devote too much
attention to negotiating MAE definitions”).

22 See John C. Coates IV, Why Have M&A Contracts Grown? Evidence from Twenty
Years of Deals 16, 26—-28 (Eur. Corp. Governance Inst., Law Working Paper No. 333, 2016)
[hereinafter Coates, Why Have M&A Contracts Grown?] (available on SSRN) (document-
ing how merger contracts “have more than doubled in size and grown significantly in lin-
guistic complexity” from 1994 to 2014, and concluding that at least a portion of the growth
is attributable to “rational responses [to extralegal events] or innovations” in legal draft-
ing); Jennejohn et al., supra note 17, at 916 (examining the myriad evolutionary paths of
M&A agreement terms and finding that at least some terms evolve in a way that indicates
“strategic tailoring” and “churning a contract by making immaterial adjustments” that
cater to the clients they represent).

23 Even basic tabulations of deal completion rates over time are scarce. In his analy-
sis of M&A contractual evolution, Professor John Coates IV summarized annual completion
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risk into the open, subjecting it for the first time to sustained
scholarly analysis. In doing so, we show that attending to closing
risk, as distinct from the deal structures and agreement terms
that closing risk affects, can generate a variety of practical and
doctrinal insights.

We begin in Part I by offering a comprehensive typology of
outcomes for M&A transactions. The M&A scholarship, particu-
larly empirical-financial studies, has conventionally treated deal
outcomes as binary: A deal is either completed between the merg-
ing parties or it is withdrawn.2* But as we show, this familiar
grouping is so coarse as to be misleading. Completed deals in fact
encompass three distinct results that impact the merging parties
and their shareholders in different ways: A merger could close on
the originally agreed economic terms, close following an upward
price revision, or close following a downward price revision. With-
drawn deals, too, take five distinct forms: successful third-party
topping bids for the target company, target-initiated withdraw-
als, acquirer-initiated withdrawals, mutually-agreed-to with-
drawals, and regulatory blocks. For most research designs, ignor-
ing this variation is a conceptual mistake. It would mean, for
instance, treating the breakdown of Frontier’s acquisition of
Spirit Airlines as no different from the breakdown of Musk’s ac-
quisition of Twitter (if it had stayed broken), even though Spirit’s
exit enabled its shareholders to accept the higher offer from Jet-
Blue while Musk’s exit would have left Twitter’s shareholders
with no payment at all. Thus, even if only suggestive, our typology
demonstrates the need to revisit whether much of the perceived
empirical knowledge about the import of various merger struc-
tures and contractual terms is grounded in sound theory.

Our typology also clarifies the relationships and negotiation
dynamics linking the varying deal outcomes. When deals break,
the disruption is not necessarily ex post adverse to the interests
of one or even both merging parties. In other words, the desirabil-
ity of deal outcomes is not a continuum running straight from

rates for all-cash, public company deals valued above $100 million between 1994 and 2014
to determine its correlation with contract innovation. Coates, Why Have M&A Contracts
Grown?, supra note 22, at 51 tbl.4. Professors Matthew Cain, Antonio Macias, and Steven
Davidoff Solomon also tracked the number of renegotiated and terminated private equity
buyouts from 2004 through 2010 in the context of examining the role of reputational in-
centives in acquirers’ decisions to renege on previously agreed-to deals. Cain et al., Broken
Promises, supra note 17, at 577 tbl.II.

24 See infra Part 1.C (unpacking the conventional treatment of deal outcomes within
empirical M&A articles).
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completed to withdrawn. Rather, from each merging party’s per-
spective, it is a continuum with breakage that adds to that party’s
stand-alone return on the high end, breakage that reduces that
party’s stand-alone return on the low end, and completion on the
original economic terms in the middle. This basic yet underappre-
ciated point yields broader insights. Notably, this framework re-
veals that upward and downward price revisions (in which the
parties who signed the merger agreement closed the transaction
but not on the originally announced terms) actually have less in
common with each other than they do with outcomes in which one
of the parties chose to terminate the agreement altogether in or-
der to realize a better return. The directionality of deal breakage
matters as much or more to deal parties than the form.2

This Article’s second contribution is empirical. We introduce
a novel, hand-collected, and rigorously verified resource with
which to analyze twenty-five years of signed M&A agreements. A
reason why so many empirical M&A studies rely on the com-
pleted-withdrawn dichotomy of deal outcomes is that commer-
cially available M&A datasets use those labels.2¢ This is, moreo-
ver, not their only defect. Recent years have seen an increasing
awareness that data compiled by commercial purveyors contain
pervasive and potentially systematic errors.2” One study of the
London Stock Exchange Group’s Securities Data Corporation
Platinum Financial Securities Data (SDC), which was purport-
edly used by more than 75% of empirical M&A papers published
in the top finance journals from 2000 to 2012, found announce-
ment dates that did not match hand-checked media sources in

25 Cf. WACHTELL TAKEOVER MANUAL, supra note 1, at 117 (observing that sellers and
buyers alternately seek “as much certainty as possible that the deal will close” and “max-
imum flexibility” to exit in different circumstances).

26 See infra Part ILA.

27 For a prominent critique against commercial corporate data, see Jens Franken-
reiter, Cathy Hwang, Yaron Nili & Eric Talley, Cleaning Corporate Governance, 170 U.
PA. L. REV. 1, 34 (2021) (finding an estimated error rate exceeding 80% for the “G-Index,”
a corporate governance index constructed from data supplied by the Investor Responsibil-
ity Resource Center). Similar data integrity concerns have also been raised about data
provided by other researchers. See Adriana Z. Robertson, Pat Akey & Mikhail Simutin,
Noisy Factors in Law, 92 U. CHI. L. REV. 769, 783-88 (2025) (finding that the Fama-French
data—which is made “freely available ... through Professor [Kenneth] French’s online
data library” and is used by “the overwhelming majority of researchers”—undergoes “sub-
stantial retroactive changes” that make empirical analyses depend on the timing of data
download); Holger Spamann, The “Antidirector Rights Index” Revisited, 23 REV. FIN. STUD.
467, 470, 474-83 (2010) (identifying inaccuracies in the “antidirector rights index,” which,
once corrected, undermine three widely influential claims that are based in part on the
index). Our analysis thus reinforces prior research but extends it to a novel context.
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18.8% of a randomly selected sample.2s Another study reported
that SDC’s indicator for whether a deal was structured as a ten-
der offer (a feature that is “readily identifiable from a number of
public documents”) is only about 90% accurate.?® Still, given the
lack of affordable alternatives, researchers persist in using SDC
despite its infirmities.

Our analysis in this Article instead uses a first-of-its-kind
data corpus of 5,058 definitive merger agreements involving U.S.
public company targets signed between 1996 and 2020. For each
transaction, we hand labeled company and deal characteristics
that commonly appear in M&A research using the agreement it-
self as well as SEC filings and contemporaneous news reports.
Law professors, or law students under their supervision, com-
pleted each step of the search, extraction, labeling, and verifica-
tion processes, rectifying the long-standing absence of lawyerly
judgment from data creation.3 The benefit of this methodology is
our ability to parse company and deal attributes, including deal
outcomes, with granularity; interpret complex merger terms and
their interactions accurately; and categorize data in a way that
better aligns with the real-world experiences and perspectives of
transactional planners. We will make our full corpus of raw mer-
ger agreements available to academic researchers upon request,

28 Helen Bollaert & Marieke Delanghe, Securities Data Company and Zephyr, Data
Sources for M&A Research, 33 J. CORP. FIN. 85, 85, 92-93 (2015) (finding, among other
errors, that media sources stated the wrong deal date in 51 out of 271 randomly sampled
deals); see also Beau Grant Barnes, Nancy L. Harp & Derek Oler, Evaluating the SDC
Mergers and Acquisitions Database, 49 FIN. REV. 793, 801-04, 812, 820 (2014) (finding that
the deal announcement date identified by SDC is inaccurate for at least 195 of 2,117 ac-
quisitions (9.21%) that were announced from 1978 to 1995 and from 2003 to 2004, and also
observing errors in SDC’s variables for acquirers’ and targets’ public status, but ultimately
concluding that “SDC offers a reasonably accurate and complete data set of acquisitions
that is much easier (and less costly) to obtain than hand-collection”); Kathleen Fuller, Jef-
fry Netter & Mike Stegemoller, What Do Returns to Acquiring Firms Tell Us? Evidence
from Firms That Make Many Acquisitions, 57 J. FIN. 1763, 1770 n.6 (2002) (reporting an
error rate of 7.4% for announcement dates for a random sample of five hundred acquisitions
in SDC); Harold Mulherin & Serif Aziz Simsir, Measuring Deal Premiums in Takeovers, 44
FIN. MGMT 1, 5 tbl.I, panel A (2015) (finding that SDC’s “Original Date Announced” field
captures fewer than half of the events identified in a hand-collected dataset).

29 Coates, Why Have M&A Contracts Grown?, supra note 22, at 12.

30 See Frankenreiter et al., supra note 27, at 63 (observing that “lawyers . . . appear
long ago to have surrendered the project of corporate governance data collection to others”
and that “[t]his was a mistake”); Emiliano M. Catan & Marcel Kahan, The Law and Finance
of Antitakeover Statutes, 68 STAN. L. REV. 629, 669 (2016) (raising concerns about the use
of law-related variables by economists in ways that “lack[ ] any proper theoretical founda-
tion,” and arguing “it is high time for finance scholars to pay more attention to the ‘law’ in
‘law and finance”).
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providing them with an authoritative, comprehensive, clean, and
free data foundation for future M&A scholarship and inviting
their feedback and conversation.3!

Leveraging this data, we present the first broad, accurate, and
detailed picture of deal breakage in the United States, document-
ing how often deals break, why deals break, and how deal break-
age correlates with deal structure and agreement attributes.
The analysis proceeds over a uniquely long timeframe: a quarter
century from 1996 to 2020. This extended longitudinal lens allows
robust comparisons to be made across the momentous financial
events of the modern era—the dot-com bubble and crash of the
early 2000s, the 2008 financial crisis, and the COVID-19 pandemic.

To preview some of our findings: Overall, the incidence of deal
breakage over the past twenty-five years follows a steady beat,
peaking at around 12% during periods of market turmoil, then
falling to around 9% during periods of quiescence. The stickiness
of deal breakage rates is surprising because today’s merger agree-
ments look very different—in length, complexity, and sub-
stance—from agreements from the 1990s.32 Despite such abun-
dant innovation, the general risk of deal nonconsummation
remains largely unchanged.

Peeling the onion does, however, reveal evolution in the spe-
cific form of deal breakage. The frenzied dot-com bubble was the
era of all-stock deals, so a significant fraction of the deals that fell
apart once the market tumbled occurred by mutual agreement, as
sinking stock prices both lowered the value promised to targets
and generated buyer’s remorse. In the years immediately preced-
ing the 2008 crisis, private equity sponsors became major players

31 As described in a contemporaneous paper, legal scholars Peter Adelson, Matthew
Jennejohn, Julian Nyarko, and Eric Talley have created and make available a corpus of
definitive merger agreements submitted to the SEC between 2000 and 2020 involving a
transaction in excess of $100 million. Peter Adelson, Matthew Jennejohn, Julian Nyarko
& Eric Talley, Introducing a New Corpus of Definitive M&A Agreements, 2000-2020, 22 J.
EMPIRICAL LEGAL STUD. 130, 134 (2025) (“The DMA corpus consists of 7,929 unique mer-
ger transactions from 2000 to 2020.”). There are several important differences between
their approach and the one we have taken here. First, and most vitally, Adelson and his
coauthors rely heavily on machine learning techniques to create their corpus of agree-
ments. Id. at 131, 133. While these methods enable the authors to efficiently extract terms
from merger agreements, they cannot be used to code information that is not contained
within the agreements, such as deal outcome, or target or acquirer attributes. In their
paper, Adelson and his coauthors obtained information about deal completion and merger
parties’ characteristics from a commercial third-party source called FactSet. Id. at 132.
Second, our two corpora contain agreements from different date ranges and apply different
restrictions on the universe of relevant deals.

32 See supra notes 21-22.
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to the M&A landscape, and their agreements contained terms
that allowed them to unilaterally terminate the deal for any rea-
son by paying a modest reverse termination fee. Many private eq-
uity buyers then exercised this right—despite fierce seller re-
sistance—during the market turmoil of 2007 and 2008. Target
companies quickly learned their lesson: In the postcrisis years,
the structure of private equity contracts changed so that it no
longer provided acquirers with a cheap escape hatch. Once again,
the dynamics of deal breakage shifted. Private equity—backed
buyers successfully exited or renegotiated only 1% of deals that
were announced between 2008 and 2020, a sharp decline from the
rate of 11.5% among pre-2008 deals.

Further, our findings shed light on key doctrinal debates. For
example, while empirical studies have yielded a mixed picture on
the efficacy of go-shop processes to produce a higher bidder,3 no
one has asked what happens after the new bidder appears. We
find that, among the private equity deals that were announced
before 2014, interlopers who emerged during the go-shop process
won the bidding war in most cases, but they have lost nearly all
such bidding wars since then. Recognizing this change in private
equity buyers’ ability or willingness to exercise their match rights
adds an important dimension to ongoing discussions about how
go-shops have evolved. Our data also illuminates the extent to
which institutional minority shareholders can successfully resist
a controlling shareholder who pursues a freezeout merger at an
unfair price, which has direct relevance for Delaware courts’ con-
troversial adherence to the blueprints established by Kahn v.
M & F Worldwide Corp.3t and In re Match Group, Inc. Derivative
Litigation.? Likewise, our observation that deals subject to the sem-
inal duties from Revlon, Inc. v. MacAndrews & Forbes Holdings,
Inc.? are as likely as non-Revlon deals to experience a renegotiated
price bump after the definitive merger agreement is executed has
significance for recent debates over the efficacy of presigning mar-
ket checks and Revlon’s continued utility.3” Finally, we show that,
contrary to some statements in the literature, merger arbitrage
investors should not be expected to invariably favor deal comple-
tion—a finding that may have implications for recent Delaware

33 See infra notes 231-37 and accompanying text.
34 88 A.3d 635 (Del. 2014).

35 315 A.3d 446 (Del. 2024).

36 506 A.2d 173 (Del. 1986).

37 See infra note 190.
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case law that cleanses target company directors of fiduciary lia-
bility if shareholders approve the transaction.ss We relay our find-
ings and discuss their doctrinal and practical implications in
Parts II and III.

I. UNBUNDLING DEAL BREAKAGE

A. What Makes Deals Breakable

M&A transactions involving public target companies typi-
cally involve five stages: (1) negotiation, (2) signing, (3) pendency,
(4) closing, and (5) postclosing. The pendency period—the time
between the execution of the definitive agreement (signing) and
the payment of the agreed-upon consideration in exchange for
ownership of the target company (closing)—may last from a
month to well over a year, averaging 106 days for public company
deals above $500 million.3®

Why don’t public company M&A deals close simultaneously
with signing? Corporate laws, securities laws, antitrust laws, and
other regulatory restrictions preclude immediate consumma-
tion.4 Most public company M&A transactions are formally struc-
tured as one-step mergers in which the target company merges
with the acquirer or, more commonly, a newly formed subsidiary
of the acquirer.4 In almost all cases, the corporate law of the tar-
get company’s state of incorporation requires that the target com-
pany’s shareholders approve the transaction. The target company
must therefore convene a shareholder meeting and conduct a
vote, which, pursuant to federal securities laws, requires the draft-
ing, filing, and potential review by the SEC of extensive disclosures
about the proposed transaction, followed by a shareholder solici-
tation period.# In some cases the acquirer’s shareholders must

38 See Corwin v. KKR Fin. Holdings LLC, 125 A.3d 304, 312-14 (Del. 2015).

39 See Gartner Press Release, supra note 9.

40 For an overview of the legal barriers to simultaneous signing and closing, see
JAMES C. FREUND, ANATOMY OF A MERGER: STRATEGIES AND TECHNIQUES FOR
NEGOTIATING CORPORATE ACQUISITIONS 148-50 (1975); Robert T. Miller, The Economics
of Deal Risk: Allocating Risk Through MAC Clauses in Business Combination Agreements,
50 WM. & MARY L. REV. 2007, 2015-24 (2009).

41 See WACHTELL TAKEOVER MANUAL, supra note 1, at 81-82.

42 Securities Exchange Act of 1934 § 14, 15 U.S.C. § 78n.
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also approve the deal, meaning that it must likewise hold a share-
holder meeting, prepare disclosures, and solicit proxies.** Addi-
tionally, if the acquirer issues stock as consideration for the mer-
ger, it may be required to register the stock and wait for the SEC
to declare the registration statement effective.# If the acquirer
borrows money to finance the purchase, the lender often needs to
raise the funds by selling the debt before closing.*s And even if the
transaction is structured not as a merger but instead as a two-
step tender offer (a direct purchase of the target company’s shares
in the open market), the acquirer must still supply disclosures to
the target company’s shareholders, and the tender offer must be
kept open for at least ten business days.

In addition, antitrust laws and sectoral regulations often pre-
clude simultaneous signing and closing. Under the Hart-Scott-
Rodino Antitrust Improvements Act of 1976,4” which applies to al-
most all M&A deals involving U.S. public company targets, parties
must submit premerger notification to the Federal Trade Commis-
sion and the DOJ and comply with a statutory waiting period (usu-
ally thirty days).*s Transactions involving certain regulated sectors,
such as banking, aviation, telecommunications, and energy, often
need approval by corresponding federal or state sectoral regulators,

43 For acquirers that are U.S. public companies, this requirement most often arises
from stock exchange rules. See N.Y. STOCK EXCH., LISTED COMPANY MANUAL § 312.03(c)
(2023) (delineating circumstances under which “[s]hareholder approval is required prior
to the issuance of common stock, or of securities convertible into or exercisable for common
stock, in any transaction or series of related transactions”); NASDAQ, LISTING RULE
§ 5635(d) (2020) (“Shareholder approval is required prior to a [transaction involving 20%
or more of corporate voting power]| at a price that is less than the [market price].”).

44 See 17 C.F.R. § 239.25 (2025).

45 For example, the debt commitment letter in Elon Musk’s announced acquisition of
Twitter stated that the lenders intended to market and solicit commitments for the debt
“prior to the Closing Date.” PROJECT X COMMITMENT LETTER 4 (2022) (available at https://
perma.cc/44W8-YW42); see also Matt Levine, Elon’s Back, BLOOMBERG (Oct. 5, 2022)
[hereinafter Levine, Elon’s Back], https://www.bloomberg.com/opinion/articles/2022-10
-05/elon-s-back:

Between signing and closing of the deal everyone—the banks, the target, the
buyer—gets together and writes disclosure and marketing documents for the
debt. The buyer and the target have a business plan and financial projections
that they can pitch to potential investors, and they have meetings with those
investors to drum up enthusiasm.

46 Securities Exchange Act of 1934 § 14(d), 15 U.S.C. § 78n(d)(1), (6). Many deals are
so-called two-step deals, involving a tender offer followed by a merger. See WACHTELL
TAKEOVER MANUAL, supra note 1, at 81-82.

47 15U.S.C. § 18a.

48 Id. § 18a(b).



880 The University of Chicago Law Review [93:867

which can take months and sometimes more than a year. In addi-
tion, transactions in which a foreign buyer agrees to acquire a U.S.
company may be reviewed by the Committee on Foreign Investment
in the United States, which is empowered to block or unwind trans-
actions that involve American critical infrastructure companies or
that otherwise pose national security concerns.s

As the foregoing description implies, shareholder rejection
and regulatory blockage are two potential sources of deal break-
age. But the existence of a pendency period between signing and
closing also creates the risk of intervening events or changes in
circumstances that affect one or both parties’ incentives or ability
to complete the transaction. Varied examples of such disruptions
abound: Elon Musk tried to back out of his merger agreement
with Twitter, reportedly because technology stocks dropped
sharply in the weeks after the deal was signed;! the merger
agreement between Spirit Airlines and Frontier Airlines fell
apart due to a lack of shareholder support after JetBlue Airways
emerged with a higher offer;? luxury juggernaut Moét Hennessy
Louis Vuitton (LVMH) successfully demanded a lower price for
its 2020 purchase of Tiffany & Co. after the COVID-19 pandemic
wrought havoc across global markets and crushed Tiffany’s sales
while the deal was pending.53

Merging parties and their counsel respond to the risk of deal
breakage by negotiating contractual provisions to increase deal
certainty or compensate one of the merger parties in the event of
termination. These are “among the most heavily negotiated
terms” in any M&A transaction.>* But parties rarely want to fully
insulate the merger from disruption. This is because one side of-
ten benefits at the expense of its counterparty when a deal falls
apart. Target company boards of directors and shareholders, for
example, would often prefer to walk away from a signed agreement

49 See, e.g., Jeremy C. Kress, Modernizing Bank Merger Review, 37 YALE J. ON
REGUL. 435, 455 (2020) (“In the past, the Federal Reserve has taken nearly a year, on
average, to consider merger proposals that attracted adverse public comment. In 2018, it
approved such proposals in an average of four months.”).

50 50 U.S.C. § 4565(b)(2)(A)—(B).

51 See Levine, Elon’s Back, supra note 45.

52 Steff Chavez & James Fontanella-Khan, JetBlue Agrees to Buy Spirit Airlines for
$7.6bn, FIN. TIMES (July 28, 2022), https://www.ft.com/content/703fa432-44a9-433f-a462
-1fd4fc42ef20.

53 Leila Abboud, James Fontanella-Khan & Arash Massoudi, LVMH Agrees to Buy
Tiffany at Slightly Lower Price, FIN. TIMES (Oct. 29, 2020), https://www.ft.com/content/
de56b836-d7ad-4782-8f0a-b89f5d288d5e.

54 Fox & Wolf, supra note 11.
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to accept a higher bid from a third party, and they are practically
always happy to discard the original economic terms for a sweet-
ened price from the original buyer. Conversely, an acquirer would
undoubtedly be reluctant to pay the previously agreed-upon price
for a target whose business prospects collapsed during the preclos-
ing period. Each party to the merger agreement thus seeks to ne-
gotiate enough of an escape hatch to “preserve its flexibility to re-
spond to future developments” while still “ensuring that the other
party remains obligated to consummate the transaction.”s
Moreover, favorable deal-risk protections and closing condi-
tions may come at a cost to their beneficiaries: They typically
work as part of a package of tradeoffs alongside the purchase
price, representations and warranties, and more. It is not uncom-
mon for target-friendly deal protections to “come with a little de-
pression in the offering price,” and vice versa.s Parties therefore
bargain for the level of protection that reflects the estimated risk
of deal disruption and their own risk tolerance. Hertz’s block-
buster acquisition of industry rival, Dollar Thrifty, illustrates this
point: The New York Times described their 2012 merger agree-
ment as “unusually lenient” because Dollar Thrifty could shop it-
self around and accept a rival offer without penalty, and at the
same time, Hertz could walk away without penalty if the deal
failed to muster antitrust clearance.s” Hertz had been publicly
pursuing Dollar Thrifty for over two years,5 so both parties be-
lieved the deal would almost certainly close on the announced

55  WACHTELL TAKEOVER MANUAL, supra note 1, at 117.

56  Ryan Dezember, When Shopping Sprees Go Wrong, WALL ST. J. (July 5, 2013),
https://www.wsj.com/articles/SB10001424127887324251504578581642781648614; see also
Megan Wischmeier Shaner, Deal Protection Devices: The Negotiation, Protection, and En-
forcement of M&A Transactions, in RESEARCH HANDBOOK ON MERGERS AND ACQUISITIONS,
supranote 15, at 216, 231 (“Courts and commentators generally recognize that deal protection
devices can have negotiating value.”). One study of go-shop provisions, which reduce deal
certainty for buyers, found that merger agreements that contain go-shops correspond to
lower initial offer premiums. See Adonis Antoniades, Charles W. Calomiris & Donna M.
Hitscherich, No Free Shop: Why Target Companies Sometimes Choose Not to Buy “Go-
Shop” Options, 88 J. ECON. & BUS. 36, 50-51 (2016). The authors concluded that “go-shop
provisions are costly to acquirors and result in reduced initial offers for targets.” Id. at 48.

57 Michael J. de la Merced, In Dollar Thrifty Deal, Hertz Bets Big on Certainty of
Closing, N.Y. TIMES (Aug. 27, 2012), https://archive.nytimes.com/dealbook.nytimes.com/
2012/08/27/in-dollar-thrifty-deal-hertz-bets-big-on-certainty-of-closing/.

58  Michael J. de 1a Merced & Peter Lattman, After Long Pursuit, Hertz to Buy Thrify
for $2.3 Billion, N.Y. TIMES (Aug. 26, 2012), https://archive.nytimes.com/dealbook.nytimes
.com/2012/08/26/hertz-on-the-verge-of-buying-dollar-thrifty/.
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terms and neither had an incentive to press for more protective
measures.5?

Similarly, breakage risk impacts how a selling company
chooses between competing bids. Under Delaware law, when a
sale or breakup of a company becomes inevitable, the board of di-
rectors becomes subject to so-called Revion duties® and is re-
quired to “get the highest value reasonably attainable for the
shareholders.”st Despite this sweeping language, the Delaware
courts have clarified that Revlon does not require boards to accept
the highest price offered, provided there are legitimate reasons to
prefer the alternative bid. As the Delaware Court of Chancery has
stated, “a financially superior offer on paper does not equate to a
financially superior transaction in the real world if there is a
meaningful risk that the transaction will not close.”’s2 In other
words, target boards have substantial latitude to weigh deal risk
against price and other terms when choosing among bidders.

B. How Deals Break: A Typology

Although the risk of deal breakage is central to M&A con-
tracting, scholars have not studied it systematically. As the next
Section discusses in greater detail, many empirical M&A studies
have framed merger outcomes as binary: A deal is either with-
drawn or completed. This crude dichotomy reflects how M&A
transactions are categorized by standard commercial databases.
Seldom have scholars sought to describe completed and with-
drawn deals with more precision or to unpack the granular vari-
ation that exists within those labels.

In this Section, we provide a framework for unbundling how
deals break. We introduce a comprehensive typology of eight deal
outcomes, one of which is completion on the originally agreed eco-
nomic terms and the other seven of which are breakage outcomes.
As a first cut, an agreed deal may result in completion on the an-
nounced terms, renegotiation, or termination. More granularly,
however, it is useful to typologize breakage outcomes from the
standpoint of their ex post favorability to the target company’s
shareholders (i.e., effect on shareholders’ stand-alone returns)
relative to completion on the originally agreed terms.

59 Merced, supra note 57.

60 See Revlon, 506 A.2d at 185.

61 Mills Acquisition Co. v. Macmillan, Inc., 559 A.2d 1261, 1288 (Del. 1989).

62 In re Family Dollar Stores, Inc. Sholder Litig., 2014 WL 7246436, at *16 (Del. Ch.
Dec. 19, 2014).
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On this basis, three outcomes are superior:

Alternate Deal. The target company terminates the original
transaction and accepts a third-party topping bid.

Bump in Consideration. The merger agreement is amended
to increase the per-share consideration paid to the target
company’s shareholders.

Withdrawal by Target. The target company unilaterally
backs out of the deal.

Two outcomes are inferior:

Decrease in Consideration. The merger agreement is
amended to decrease the per-share consideration paid to the
target company’s shareholders.

Withdrawal by Acquirer. The acquirer unilaterally declines
to consummate the transaction.

Two outcomes are ambiguousss:

Mutual Withdrawal. The parties mutually agree to termi-
nate the transaction.

Regulatory Block. Antitrust enforcers or other regulatory
agencies block the transaction.

63 While regulatory blocks are usually unwelcome to the merging parties, they are
not universally so. One party may regret having entered into the deal and therefore be
gladdened by the regulators’ decision to kill the deal. See, e.g., Sujeet Indap, Wachtell,
Teneo and the “Darker Arts of Influencing the Public Discourse”, FIN. TIMES (July 8, 2021)
[hereinafter Indap, Darker Arts], https://www.ft.com/content/357237f1-408e-4420-85e5
-b6c2449331b9 (describing Cigna executives’ “covert communications campaign” to help
regulators block its announced merger with Anthem). The favorability of mutual with-
drawals is likewise ambiguous because, while parties sometimes agree to terminate a deal
because they would both be better off walking away, they also sometime reluctantly agree
to terminate when regulatory or economic conditions render breakage inevitable. See, e.g.,
Vipal Monga & Adriano Marchese, Toronto-Dominion Bank, First Horizon Call Off Mer-
ger, WALL ST. J. May 4, 2023), https://www.wsj.com/articles/toronto-dominion-bank-first
-horizon-terminate-merger-agreement-38d58b35 (noting that because Toronto-Dominion
Bank “couldn’t be sure when or if it would get the necessary approvals, [ ] the two banks
decided to terminate the deal”).
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FIGURE 1: SCHEMATIC OF M&A DEAL OUTCOMES
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Figure 1 gives an overview of our typology and the discussion
to come. The shading in Figure 1 roughly captures the favorabil-
ity of the outcome from the standpoint of the target company’s
shareholders: Outcomes superior to closing on the original terms
are shaded black, inferior outcomes are shaded gray, and ambig-
uous outcomes are patterned. As the schematic makes clear, both
sellers and buyers prefer certain disruptions over closing the deal
as announced. In some cases, the target remaining an independ-
ent company is actually among the best outcomes for target
shareholder returns. Consider Rent-A-Center’s 2018 agreement
to be sold to private equity firm Vintage Capital Management for
$15 per share in cash. Rent-A-Center’s stock price was trading at
around $10 before the deal was signed, and investors had been
pushing it to find a merger partner.5* But while the deal was
pending, Rent-A-Center’s financial condition and operating per-
formance improved such that the deal’s terms no longer seemed
compelling to Rent-A-Center’s board of directors.>» When Vintage
did not extend the deal’s deadline, Rent-A-Center exercised its
contractual right to unilaterally terminate the agreement.ss This

64 Maria Armental, Rent-A-Center to Explore Options, WALL ST. J. (Oct. 30, 2017),
https://www.wsj.com/articles/rent-a-center-to-explore-options-1509410560.

65 Nivedita Balu, Rent-A-Center Ends Take-Private Deal with Vintage Capital,
Shares Fall, REUTERS (Dec. 18, 2018), https://perma.cc/X4HP-G4T9.

66 Id.; Jef Feeley & Joshua Fineman, Rent-A-Center Doesn’t Have to Go Through With
Vintage Deal, BLOOMBERG (Mar. 14, 2019), https://www.bloomberg.com/news/articles/
2019-03-14/rent-a-center-doesn-t-have-to-complete-vintage-capital-buyout (“It appears that
Vintage simply forgot the end date in the merger agreement—and its implications.”).
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decision paid off for Rent-A-Center’s shareholders: Within three
months after the termination, Rent-A-Center’s stock price
reached $21.30, 42% higher than the original merger price.s”
Every framework has its limitations, and this one is no ex-
ception. Most significantly, real-world deals are complex, and
some will inevitably test the boundaries between the categories
of outcomes that we describe. This blurriness exerts particular
pressure on the target-remains-independent portion of our taxon-
omy, which subdivides outcomes based on which party sought to
exit. We discuss this challenge in more detail in Part I, where we
describe how we assign deal outcomes to our own data. The re-
mainder of this Part elaborates on and gives specific examples of
each outcome category in our typology, except for “completed on
the originally agreed economic terms,” which is self-explanatory.

1. Alternate deal.

Transactions that end in an alternate-deal outcome are rela-
tively homogeneous and therefore the easiest to characterize
among the outcome categories. In these situations, a higher offer
from a third party emerges after the original deal is announced.
The offer could be the product of an active market canvass during
the postsigning period pursuant to a go-shop clause, or the new
bidder could intervene without any invitation. If the initial ac-
quirer has a contractual match right, then the target board must
negotiate with the initial acquirer in good faith for a prespecified
number of days to see if the initial acquirer wants to match the
new bid.ss If, after some back and forth, the interloper wins the
auction, then the target company would terminate the original
agreement, typically pay the initial acquirer a breakup fee, and
enter into a new agreement with the topping bidder. The events
following the planned $33 billion merger between oil and gas pro-
ducers Chevron and Anadarko Petroleum exemplifies this form of
outcome. Days after the deal was announced in 2019, rival Occi-
dental Petroleum made an unsolicited competing offer for Ana-
darko at a premium of roughly 20% over the value of Chevron’s
bid.s* After Occidental further changed the structure of its offer
by adding more cash, Anadarko terminated its agreement with

67  Feeley & Fineman, supra note 66.

68  See Choi, supra note 16, at 787-94 (describing the structure of match rights used
in recent M&A transactions).

69 Clifford Krauss & Michael J. de la Merced, Occidental’s Bid for Anadarko Rattles
Oil Business, N.Y. TIMES, Apr. 25, 2019, at B1.
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Chevron, paid Chevron a $1 billion breakup fee, and entered into
a new merger agreement with Occidental.™

2. Bump in consideration.

Bumps in consideration frequently share a common causal
backdrop with alternate deal outcomes and withdrawals by tar-
gets (discussed next). If a higher offer from a third party emerges
after the original deal is announced, the original buyer could suc-
cessfully match or beat the terms of the topping bid, thereby win-
ning the bidding war. In other words, the appearance of a new
suitor could prompt the original merging parties to renegotiate the
deal in the target company’s favor. This dynamic unfolded during
Marriott International’s 2015 bid for rival Starwood Hotels &
Resorts.” During the pendency period, a consortium of investors
led by China-based Anbang Insurance Group made a $76 per share
all-cash bid for Starwood, topping Marriott’s cash-and-stock offer,
which was worth about $63.74 at the time.” A three-week bidding
war ensued that ended when Marriott raised its bid to around
$77.94 per share, and Anbang withdrew.” Anbang, as The Wall
Street Journal summarized, “effectively forced Marriott to pay
more than $1 billion extra for Starwood.”74

Bumps in consideration may also arise in the absence of any
third-party alternatives for the target company. When this hap-
pens, it is nearly always because of stiff opposition from target
company shareholders to the announced deal. In 2016, for exam-
ple, a group led by private equity firm Apollo Global Management
announced the acquisition of Apollo Education Group for $9.50
per share.™ Soon after the announcement, Apollo Education’s two
largest shareholders voiced strong opposition, arguing that the

70 Bradley Olson & Christopher M. Matthews, Occidental Wins Battle for Anadarko as
Chevron Exits Bidding, WALL ST. J. May 9, 2019), https://www.wsj.com/articles/chevron
-won-t-increase-offer-for-anadarko-11557405500.

71 James Fontanella-Khan, Arash Massoudi & Lucy Hornby, Anbang in $13bn Bid
for Starwood Hotels, FIN. TIMES (Mar. 14, 2016), https://www.ft.com/content/f8f7fac6-e9db
-11e5-888e-2eaddbfbec4ad.

2 Id.

73 Craig Karmin & Dana Mattioli, China’s Anbang Drops Bid for Starwood Hotels,
WALL ST. J. (Mar. 31, 2016), https://www.wsj.com/articles/chinas-anbang-tells-starwood-it
-is-walking-away-1459455942.

4 Id.

75 Sarah Jones, Apollo Education’s Biggest Investor Schroders to Oppose Takeover,
BLOOMBERG (Feb. 16, 2016), https://www.bloomberg.com/news/articles/2016-02-16/apollo
-education-s-biggest-investor-schroders-to-oppose-takeover.
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deal price “significantly undervalued” Apollo Education’s assets.?
When it became clear that the “no” votes and abstentions would
outnumber the “yes” votes, its board voted to adjourn Apollo
Education’s shareholder meeting for a week.”” Before the resched-
uled meeting, the buyout consortium raised their per-share offer
by $0.50 to $10.00 per share.™ With this revision, a (slim) major-
ity of Apollo Education’s shareholders approved the deal.”

3. Withdrawal by target.

Like bumps in consideration, withdrawals by targets can re-
sult from either the emergence of a third-party interloper or tar-
get shareholder opposition to the announced deal. In the case of a
third-party interloper, the target board may determine that the
third party’s offer is inferior to the announced transaction and
choose to proceed with the initial buyer even without a price revi-
sion. This scenario can lead to a withdrawal-by-target outcome if
target shareholders disagree with the board’s assessment and
vote to reject the original deal, expressing their preference for the
third-party offer instead. For example, in April 2010, Dollar
Thrifty and Hertz announced an agreement in which Dollar
Thrifty shareholders would receive $41 per share (cash-and-stock
offer).so A few days later, Avis made a competing offer of $46.50
per share (also cash-and-stock offer).s! After an aggressive bid-
ding war, Hertz and Dollar Thrifty announced a revised agree-
ment at $50.97 per share, to which Avis responded with a $53.43
counteroffer.&2 Although Avis offered a higher price, Dollar
Thrifty’s board determined that Avis’s proposal was not superior
to the agreement with Hertz because a merger with Avis would
face greater antitrust hurdles and Avis was unwilling to commit

% Id.

7 Josh Beckerman, Apollo Education Doesn’t Have Enough Votes Yet to Approve
Sale, WALL ST. J. (Apr. 28, 2016), https://www.wsj.com/articles/apollo-education-doesnt
-have-enough-votes-yet-to-approve-sale-1461889235.

78  Dana Cimilluca, Apollo Global Management Boosts Bid for Apollo Education Take-
over, WALL ST. J. May 1, 2016), https://www.wsj.com/articles/apollo-global-management
-bumps-price-for-apollo-education-takeover-1462151765.

79 Maria Armental, Apollo Education Shareholders Approve $1.14 Billion Buyout,
WALL ST. J. May 6, 2016), https://www.wsj.com/articles/apollo-education-shareholders
-approve-1-14-billion-buyout-1462574658.

80 In re Dollar Thrifty S’holder Litig., 14 A.3d 573, 592 (Del. Ch. 2010).

81 Id. at 594.

82 Thomas Kaplan, Dollar Thrifty Shareholders Reject Hertz Bid, N.Y. TIMES (Sept.
30, 2010), https://archive.nytimes.com/dealbook.nytimes.com/2010/09/30/dollar-thrifty
-shareholders-reject-hertz-bid/.
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to paying a breakup fee if it failed to secure antitrust clearance.ss
When the Hertz deal went before Dollar Thrifty’s shareholders,
however, they turned it down.8* While this withdrawal left the
door open for an Avis—Dollar Thrifty transaction, Avis’s bid fell
apart the following year because of problems securing antitrust
clearance from federal regulators.ss

Target company shareholders sometimes oppose an an-
nounced deal as undervalued even though no one else appears will-
ing to pay a higher price. This occurred in 2007 when two block-
buster buyouts—activist investor Carl Icahn’s $2.4 billion
proposed acquisition of Lear Corporation and the Dolan family’s
$10.6 billion proposed acquisition of Cablevision—were voted down
by target company shareholders within a span of four months.s In
both cases, the shareholders criticized the offer as too cheap even
though no one else was willing to pay a higher price for the target.s”
Lear, in fact, actively solicited third-party topping bids during a
forty-five-day go-shop process, but none emerged.ss

Finally, the board of the target company may elect on its own
to terminate the merger agreement or recommend that share-
holders vote against the announced deal. Withdrawals under
these circumstances are rare because the typical deal agreement
tightly restricts when the target company can walk away.s® But
sometimes, as in the case of Venator Group’s 1998 proposed stock-
for-stock buyout of Sports Authority, the agreement allows the

83 Id.

84 Jd.

85 Evelyn M. Rusli, Avis Abandons Bid for Dollar Thrifty, N.Y. TIMES (Sept. 14,
2011), https://archive.nytimes.com/dealbook.nytimes.com/2011/09/14/avis-abandons-bid
-for-dollar-thrifty/. Had Avis successfully reached a deal with Dollar Thrifty, the outcome
of this transaction would have been an alternate deal, highlighting the linkage between
the two outcome categories.

86  Steven M. Haas, Shareholders Saying “No”: Freeze-Outs and the Case of Cablevi-
sion, HARV. L. SCH. F. ON CORP. GOVERNANCE (Nov. 1, 2007), https://perma.cc/TRBF-6D7U;
Andrew Ross Sorkin, Dolans’ Bid to Take Cablevision Private is Rejected by Shareholders,
N.Y. TIMES (Oct. 25, 2007) [hereinafter Sorkin, Dolans’ Bid], https://www.nytimes.com/
2007/10/25/business/media/25cable.html.

87 Haas, supra note 86; Sorkin, Dolans’ Bid, supra note 86.

88 John D. Stoll & Jared A. Favole, Icahn Defends Lear Bid, Says He Won’t Sweeten
It, WALL. ST. J. (June 23, 2007), https://www.wsj.com/articles/SB118251682333544801
(“[E]ven though Lear’s board entertained more than 40 offers during a ‘go shop’ period, no
one topped the Icahn bid.”). For a skeptical view of the go-shop provision in Lear’s agree-
ment, see In re Lear Corp. S’holder Litig., 926 A.2d 94, 119-20 (Del. Ch. 2007) (criticizing
the provision as one “that essentially required the [new] bidder to get the whole shebang
done within the 45-day window”).

89 See WACHTELL TAKEOVER MANUAL, supra note 1, at 93-94 (“[W]alk-away provi-
sions are quite rare.”).
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seller to terminate if the acquirer’s stock price falls below a cer-
tain threshold during the pendency period.® Sports Authority
cancelled the deal after Venator’s stock had dropped 61%, causing
the value of the consideration to plummet from $761 million to
about $398.5 million.** Target boards have also abandoned deals
once the transaction’s outside date—the agreed-upon date after
which either party may unilaterally terminate the agreement
pursuant to its terms—had passed.”? This occurred in the
Vintage—Rent-A-Center breakup described above, when Rent-A-
Center exercised its right to walk after Vintage forgot to extend
the outside date.”s Likewise, in 2017, as insurance giant Cigna
sought to escape its proposed acquisition by Anthem, Cigna
claimed that Anthem’s purported extension of their agreement’s
outside date was invalid and simultaneously filed suit seeking a
declaratory judgment that it could terminate the agreement be-
cause the outside date had passed.?

4. Withdrawal by acquirer.

The vast majority of withdrawal-by-acquirer outcomes occur
for one of two reasons. First, intervening developments may cause
the acquirer to experience buyer’s remorse. For example, the tar-
get company might lose a major customer, market volatility might
make the timing of the deal seem inopportune, or regulatory
changes might erode the transaction’s expected gains. Reluctant
acquirers have typically looked for escape hatches in the merger
agreement’s MAE clause, which excuses the acquirer from per-
forming if the target has suffered a contractually defined MAE,
or more recently, the agreement’s ordinary course covenant,
which dictates how targets must manage their business between
signing and closing.? Private equity firm Sycamore Partners, for
example, successfully exited its agreement to buy retailer Victo-
ria’s Secret based on Victoria’s Secret’s decision to temporarily
close its brick-and-mortar stores and furlough employees during

90  See Bloomberg News, Venator and Sports Authority Cancel Merger, N.Y. TIMES,
Sept. 11, 1998, at C2.

9 [d.

92 See, e.g., Balu, supra note 65.

93 Id.

94 See In re Anthem-Cigna Merger Litig., 2020 WL 5106556, at *81 (Del. Ch. Aug.
31, 2020).

95 See Guhan Subramanian & Caley Petrucci, Deals in the Time of Pandemic, 121
COLUM. L. REV. 1405, 1413-23 (2021).
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the early months of the COVID-19 pandemic.? Even though most
of these actions were mandated by state and local authorities,
Sycamore Partners argued that Victoria’s Secret and its parent
L Brands nevertheless breached the covenant requiring Victoria’s
Secret to operate “in a manner consistent with past practices”
during the pendency period.*

Second, acquirer-initiated breakups may occur because the
acquirer’s planned financing arrangement for the deal fell
through. This risk is particularly acute in private equity transac-
tions because private equity firms routinely borrow between 60%
and 80% of the required purchase price.” Even if the agreement
does not contain an explicit financing condition, acquirers have
sometimes succeeded in escaping from deals during credit market
disruptions and market downturns, either without penalty or by
paying a reverse termination fee.? As other scholars have docu-
mented, private equity sponsors abandoned $168 billion of an-
nounced buyouts pending during the 2007-2008 credit crisis,
amounting to over 20% of the private equity deals announced dur-
ing that period.1o0

There are two other sources of withdrawal-by-acquirer out-
comes, both less common and less familiar to the M&A literature.
First, if the acquirer is a public company, its shareholders may
vote down the acquisition.!0t Whether acquirer-side shareholders
have the power to reject a pending deal depends on where the ac-
quirer is incorporated and how the deal is structured. Unlike tar-
get shareholder approval, which is almost universally required
whether through a vote or a minimum tender condition for mer-
gers involving a public company target, acquirer shareholder
sign-off is typically required only under limited circumstances,
most commonly when the acquiring company plans to issue more
than 20% of its outstanding shares to finance a deal.102

96  Praveen Paramasivam, L Brands, Sycamore Agree to Call Off Victoria’s Secret
Deal, REUTERS (May 4, 2020), https://perma.cc/TNA8-GDKG; James B. Stewart, The Vic-
toria’s Secret Contract that Anticipated a Pandemic, N.Y. TIMES (Apr. 29, 2020), https://
www.nytimes.com/2020/04/29/business/victorias-secret-sycamore-coronavirus.html.

97 Stewart, supra note 96.

98 Davidoff, The Failure of Private Equity, supra note 17, at 488-89.

99 See id. at 499-505 (narrating escalating exercise of termination through reverse
termination fees during the 2008 financial crisis).

100 Cain et al., Broken Promises, supra note 17, at 578.

101 LATHAM & WATKINS LLP, GUIDE TO ACQUIRING A US PUBLIC COMPANY 3 (2015),
https://perma.cc/Z5BZ-43R8.

102 [d. at 4.
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Second, an interloper may offer to buy the acquirer during
the postsigning period and condition that offer on cancellation of
the original deal. The chance that a buyer would itself become the
target of a third-party bid is higher when business conditions
limit opportunities for organic share price growth, spurring rivals
to seize on acquisitions as an alternative way to deliver results to
their shareholders.03 Put simply, companies in consolidating in-
dustries recognize that “[i]t’s buy or be sold,” and thus the line
between a typical acquirer and a typical target becomes
blurred.o¢ Consider, for example, Hillshire Brands’ $4.3 billion
planned acquisition of Pinnacle Foods in 2014. After the deal was
announced, investors speculated that Hillshire pursued Pinnacle
as a “defense mechanism” because it saw itself as a potential tar-
get and sought to make itself less attractive to an acquirer.10s And
indeed, rival food producers Pilgrim’s Pride and Tyson came for-
ward with separate unsolicited offers for Hillshire while the Pin-
nacle deal was pending.96 Tyson eventually emerged victorious
from the multiround bidding war with an offer that represented
a roughly 70% premium to Hillshire’s unaffected price,7 after
which Hillshire terminated its agreement with Pinnacle and paid
it a $163 million breakup fee (also funded by Tyson).108

103 See Dana Mattioli & Dana Cimilluca, Fear of Losing Out Drives Deal Boom, WALL
ST. J. (June 26, 2015), https://www.wsj.com/articles/fear-of-losing-out-drives-deal-boom-
1435361072 (observing that, if done right, acquisitions could “bring new sources of revenue
and opportunities to enhance profit through expense cuts”).

104 Don Clark, Chip Makers Swept by Wave of Consolidation, WALL ST. J. (Oct. 18, 2015),
https://www.wsj.com/articles/chip-makers-swept-by-wave-of-consolidation-1445201262;
accord Mattioli & Cimulluca, supra note 103 (“In many cases, companies are concerned that
if they don’t gain heft through acquisitions, they will become takeover prey themselves.”).

105 Joshua Fineman & Duane D. Stanford, Hillshire Investor Eminence Will Vote
Against Pinnacle Deal, BLOOMBERG (May 23, 2014), https://www.bloomberg.com/news/
articles/2014-05-23/hillshire-investor-eminence-plans-to-vote-against-pinnacle-deal;
Tara Lachapelle, Hillshire Hit for Picking Veggies Over Buybacks: Real M&A, BLOOMBERG
(May 13, 2014), https://www.bloomberg.com/news/articles/2014-05-13/hillshire-hit-for-picking
-veggies-over-buybacks-real-m-a.

106 Dana Mattioli, Liz Hoffman & Jacob Bunge, Tyson Wins Battle to Buy Hillshire,
WALL ST. J. (June 8, 2014), https://www.wsj.com/articles/tyson-foods-nearing-deal-for
-hillshire-brands-1402275369.

107 Id.

108 Id.; Kevin Orland, Pinnacle Ends Hillshire Agreement to Clear Way for Tyson,
BLOOMBERG (July 1, 2014), https://www.bloomberg.com/news/articles/2014-06-30/pinnacle
-agrees-to-terminate-hillshire-merger-agreement.
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5. Decrease in consideration.

Many acquirers that experience buyer’s remorse do not in fact
want to walk away from a transaction altogether. Rather, they
may seek to force a renegotiation to drive down the price of an
acquisition. To that end, acquirers are able to seize significant ne-
gotiating leverage with sellers by merely alleging that a violation
of the merger agreement occurred and threatening to exercise
their right to withdrawal.1o® Delays, litigation, or uncertainty in
the post-announcement period work to the acquirer’s advantage
by weighing on the target’s stock price and tying up its operations.
As one observer to the saga of Musk’s agreement to purchase
Twitter put it, Musk could damage Twitter by simply keeping a
cloud of uncertainty hanging over the deal, because “[e]Jmployees,
advertisers and the market at large cannot have conviction in a
company whose path is unknowable and which will now go to
court to complete a transaction with a bad-faith actor.”11

Prominent examples of acquirer-initiated renegotiations in-
clude luxury giant LVMH’s acquisition of Tiffany & Co., which
was announced in 2019. After the onset of the COVID-19 pan-
demic, LVMH reportedly went to extraordinary lengths to either
pull out of the agreement or pressure Tiffany to renegotiate, in-
cluding asking the French government to intervene.!t LVMH and
Tiffany ultimately agreed to a 2.6% discount from the original
deal price of $135 per share.!2 Likewise, earlier in 2022, private
equity firm Thoma Bravo successfully pressured software com-
pany Anaplan to accept a revised $63.75 per share purchase price,
down from the previously announced price of $66 per share.!13 Ac-
cording to news reports, Thoma Bravo claimed that Anaplan had
violated the ordinary course covenant by overpaying new workers

109 See, e.g., Steven Davidoff Solomon, Walking Away from Merger Deals, N.Y. TIMES
May 2, 2012), https://archive.nytimes.com/dealbook.nytimes.com/2012/05/02/walking-away
-from-merger-deals/ (speculating that “the [Material Adverse Change] claim made by [private
equity buyer| Gores is . . . likely to result in a bid by Gores to renegotiate the deal”).

110 Kate Conger & Mike Isaac, How Elon Musk Damaged Twitter and Left It Worse
Off, N.Y. TIMES, July 11, 2022, at A1l.

111 Flavia Krause-Jackson, LVMH’s Arnault Leaned On Government to Exit Tiffany
Deal, BLOOMBERG (Sept. 9, 2020), https:/www.bloomberg.com/news/articles/2020-09
-09/lvmh-s-arnault-leaned-on-french-government-to-exit-tiffany-deal; see also Matthew
Dalton & Suzanne Kapner, Behind the LVMH-Tiffany Deal: Insults, Lawsuits and Politi-
cal Intrigue, WALL ST. J. (Dec. 28, 2020), https://www.wsj.com/business/retail/behind-the
-lvmh-tiffany-deal-insults-lawsuits-and-political-intrigue-11609158490.

112 Dalton & Kapner, supra note 111.

113 Sujeet Indap, Thoma Bravo Seizes on Pay Issue to Lower Anaplan Buyout, FIN.
TIMES (June 12, 2022), https://www.ft.com/content/117ebfdd-5d94-4cd0-9dc3-01de3c5cl4cl.
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by around $32 million (out of a $10.7 billion deal).14 Anaplan and
most market analysts disagreed, and many believed that Thoma
Bravo was using the compensation as an excuse to reprice the
deal in light of the steep drop in tech valuations since the agree-
ment was announced.!> Nevertheless, Anaplan decided to accept
the lower price “to avoid the risk of lengthy litigation over the
disagreement [and] provide increased closing certainty for its
stockholders.”16 Even though the alleged violation Thoma Bravo
claimed stood on flimsy legal footing, the ensuing dispute “would
be a mess, so [it was] a useful threat.”117

6. Mutual withdrawal.

Mutual withdrawals occur when both parties prefer to go their
separate ways rather than to consummate the deal on the origi-
nally announced terms. Critically, some deals that are purportedly
abandoned by “mutual consent” or “mutual agreement” are not in
fact genuinely mutual. Sometimes, after one party expresses that
it intends to walk away, the two sides will negotiate a settlement
that includes a fee payment or alternative transaction to allow the
jilted party to save face.!’s Only one party actually prefers not to
proceed with the deal as announced, but the other side agrees to
the settlement in order to avoid the negative press of being left be-
hind, costly litigation, or other business disruptions.!1®

True mutual withdrawals are most commonly associated
with two fact patterns. The first is a leadership clash—disagree-
ment over how the combined entity would be run and, more im-
portantly, who would run it. For instance, the $35 billion pro-
posed merger of equals between advertising behemoths Omnicom
Group and Publicis Groupe was reportedly derailed in large part
because of “battles over position and power,” including dispute

114 4.

115 See, e.g., Matt Levine, Merger Buyer’s Remorse Sometimes Works, BLOOMBERG
(June 13, 2022) [hereinafter Levine, Merger Buyer’s Remorse], https://www.bloomberg
.com/opinion/articles/2022-06-13/merger-buyer-s-remorse-sometimes-works.

116 Anaplan and Thoma Bravo Announce Amended Merger Agreement, THOMA BRAVO
(June 6, 2022), https://perma.cc/T3PA-RZZ4; see also Chavi Mehta, Thoma Bravo Cuts Take-
over Offer for Software Firm Anaplan to $10.4 Billion, REUTERS (June 6, 2022), https://
perma.cc/2S58-VMFV.

117 Levine, Merger Buyer’s Remorse, supra note 115.

118 See, e.g., Conger & Isaac, supra note 110 (reporting that Twitter cofounder, Evan
Williams, had hoped Twitter’s board would allow Musk to walk away so that “this whole
ugly episode [could] blow over”).

119 See, e.g., id.
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over the basic question of which company will be the legal ac-
quirer of the other.120 The second involves stock deals with a fixed
exchange ratio, in which the value of the deal consideration de-
pends on the acquirer’s share performance during the postsigning
period. To illustrate this dynamic, consider Fisher Scientific
International’s proposed acquisition of PSS World Medical, which
was terminated by mutual consent in September 2000.:2t The
planned stock swap was valued at $840 million on the morning it
was announced, but Fisher’s share price collapsed immediately
after the announcement, reducing the deal’s value to $629.5 mil-
lion by the end of the day and to less than $500 million by the
time the parties ended the deal three months later.:?2 Press re-
ports attributed the decline to Fisher shareholders’ concern over
PSS’s “lackluster earnings.”'2s In other words, opposition from
Fisher’s investors caused the deal to be less attractive to PSS’s
investors, so that both parties ultimately preferred to walk away.

7. Regulatory block.

A pure regulatory block case is straightforward to illustrate.
As discussed above, many deals require approval from a combi-
nation of federal, state, and, in certain cases, foreign authorities,
which can only be obtained after the deal terms are finalized in a
signed agreement. Deals fall apart when the parties are unable
to secure the necessary regulatory approval. The more than $30
billion merger between insurance giants Aon and Willis Towers
Watson announced in 2020 was scuttled shortly after the DOJ
sued to block the union.’2¢ Pfizer abandoned its planned $152 bil-
lion acquisition of Ireland-based Botox maker Allergan in 2016
after the Obama Administration’s Treasury Department issued a
rule change that targeted—and erased—the tax benefits that the
deal was supposed to deliver.12s

120 Dana Mattioli, Ruth Bender & Suzanne Vranica, Omnicom and Publicis Call Off
$35 Billion Merger, WALL ST. J. (May 9, 2014), https://www.wsj.com/articles/
SB10001424052702304655304579550422060704330.

121 See Staff Reporter, Fisher Scientific, PSS World Medical End Deal as Stock Value Falls
Sharply, WALL ST. J. (Sept. 5, 2000), https://www.wsj.com/articles/SB968110900725683528.

122 Id.

123 Id.

124 Ben Dummett, Leslie Scism & Dave Sebastian, Aon, Willis Towers Scrap $30
Billion Merger Amid Antitrust Impasse, WALL ST. J. (July 26, 2021), https://www.wsj.com/
articles/aon-willis-towers-watson-scrap-roughly-30-billion-merger-11627302853.

125 Michael J. de 1a Merced & Leslie Picker, Pfizer and Allergan Said to End Merger
as Tax Rules Tighten, N.Y. TIMES, Apr. 6, 2016, at B1.
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Even before regulators reach a final decision, regulatory scru-
tiny itself can cause deals to break because of the burdens and
delay that the approval process imposes. Regional banks Republic
First Bancorp and Metro Bancorp, for instance, mutually called
off their merger after waiting over sixteen months for regulatory
approval.i26 Private equity firm Blackstone Group’s $6.4 billion
planned acquisition of Alliance Data Systems collapsed after
Blackstone claimed “that the Office of the Comptroller of Cur-
rency ... demanded ‘unprecedented and unacceptable financial
and operational requirements.”?” Parties may also change their
mind about the attractiveness of a deal while regulatory approval
is pending and use—or manufacture—regulatory issues as an ex-
cuse for walking away. Given the timing of the Blackstone—
Alliance Data deal, which was supposed to close near the height of
the 2008 financial crisis, some commentators speculated that
Blackstone was using the Office of the Comptroller of the Cur-
rency’s pushback as a “very convenient reputational cover to escape
from the deal.”128 Anthem’s planned acquisition of Cigna, which was
blocked by the DOJ in 2017 because of antitrust concerns, offers
another illustration. The ensuing litigation over contractual dam-
ages revealed that Cigna’s chief executive David Cordani hired law-
yers and public relations specialists to orchestrate a campaign to
sabotage the deal once he realized that he would not head the com-
bined company.'?® As the Delaware Chancery Court documented in
its opinion, top Cigna executives initially obstructed Anthem’s ef-
forts to address the DOJ’s concerns through divestitures, and then,
after the DOJ sued to block the deal, “opposed Anthem’s efforts to
mediate and took litigation positions [and intentionally gave testi-
mony] that supported the DOdJ.”130

C. Why Unbundling Outcomes Matters for M&A Research

Appreciating the variation that exists among broken deals is
important not only as a descriptive matter but also because it un-
settles findings of published M&A studies that inform real-world

126 Jeff Blumenthal, Metro Bancorp—Republic First Merger Off, PHILA. BUS. J. (Mar.
17, 2010), https://www.bizjournals.com/philadelphia/stories/2010/03/15/daily10.html.

127 Dana Cimilluca, Maybe ADS Stands for Another Deal Saga, WALL ST. J. (Jan. 29,
2008), https://www.wsj.com/articles/SB120152589073922053.

128 Dealbook, A.D.S.: The Way Out, N.Y. TIMES (Jan. 30, 2008), https://archive.nytimes
.com/dealbook.nytimes.com/2008/01/30/ads-the-way-out/.

129 Indap, Darker Arts, supra note 63.

130 Anthem-Cigna Merger Litig., 2020 WL 5106556, at *4.
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practice, judicial doctrine, and academic debates. A number of in-
fluential empirical M&A studies that are discussed in this Part
reduce deal outcomes to a dichotomy of completed—meaning that
the acquirer successfully purchased the target company—or with-
drawn. This approach risks producing distorted or even theoreti-
cally ungrounded statistical inferences for two reasons.

First, studies that rely on the binary completed-withdrawn
typology may not start from a valid theory of how each outcome
category relates to the deal features under study. For example, in
Law Firm Expertise and Merger and Acquisition Outcomes, Pro-
fessors C.N.V. Krishnan and Ronald Masulis study the relation-
ship between deal outcomes and the prominence of the law firms
engaged on the transaction.’s! The study’s design assumes that
“[acquirer] management generally wants deal completion” and,
accordingly, that completion is a “measure of success” for acquirer
law firms.s2 The authors thus interpret their findings that top
acquirer-side law firms are associated with significantly higher
deal completion rates as evidence that prominent firms are better
able to achieve results “consistent with their clients’ objectives.”133

Yet, as we have shown in Part I, buyers sometimes prefer to
escape from a signed transaction rather than proceed to consum-
mation. As one leading deal advisor put it, both merger parties
“desire to preserve [their own] flexibility to respond to future de-
velopments and comply with applicable fiduciary duties, while en-
suring that the other party remains obligated to consummate the
transaction.”:3¢ If the buyer wants out of the deal but is unable to
withdraw, completion should not be viewed as consistent with
that buyer’s objectives. To be concrete, consider once again
Musk’s 2022 agreement to buy Twitter. Assuming Musk com-
pleted the acquisition against his wishes—which is arguably
what happened'®>—no one would think of that outcome as suc-
cessful from the vantage point of Musk or his lawyers.

131 See generally C.N.V. Krishnan & Ronald W. Masulis, Law Firm Expertise and
Merger and Acquisition Outcomes, 56 J.L.. & ECON. 189 (2013).

132 [d. at 191, 219. While Krishnan and Masulis recognized that “there can be heteroge-
neity on the part of targets in their desire for deal success,” they incorrectly assumed that
the objective of acquirer management lacks similar variation. Id. at 219 (emphasis added).

133 Id. at 220.

134 WACHTELL TAKEOVER MANUAL, supra note 1, at 117.

135 See Hannah Murphy, Ortenca Aliaj, James Fontanella-Khan & Tim Bradshaw,
Elon Musk Closes $44bn Deal to Buy Twitter, FIN. TIMES (Oct. 28, 2022), https://www
ft.com/content/b429b624-bf82-4ccd-bf69-b75055403952.
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To reiterate, whether a deal is completed or withdrawn re-
veals nothing by itself about the quality of the outcome from the
buyer’s or seller’s perspective. Misunderstanding this relation-
ship undermines researchers’ ability to validly interpret statisti-
cal results. Although achieving higher deal completion rates could
mean that elite acquirer-side law firms are able to procure
stronger protections for their clients against potential topping
bids, less benign interpretations are possible. For example, an
elite, “hired gun” M&A law firm might be more sensitive than a
company’s longtime local counsel to its position in the M&A
“league tables” rankings.136 Because league table counts typically
include only completed deals, elite M&A firms may be subject to
an agency problem—they may prefer to give their clients less op-
tionality to back out of deals. Ruling out this possibility requires
an empirical design that further disaggregates deal completion
and breakage outcomes into those that are ex post acquirer favor-
able, target favorable, or indeterminate, as we illustrate above.

Second, studies that use the binary completed-withdrawn ty-
pology are susceptible to measurement error, which in turn could
produce inconsistent or biased statistical estimates. Consider, for
instance, four of the most widely cited empirical papers that study
the effects of target breakup fees and other deal lockup pay-
ments.13” These are contractual deal-protection mechanisms that
compensate the buyer if the target terminates the agreement un-
der certain conditions (e.g., to accept a third-party topping bid),
and scholars and judges have long been interested in whether
their use could seal up a deal for the buyer to the detriment of
target shareholder returns.:ss All four studies approached this in-
vestigation by examining whether breakup fees and lockups af-
fect deal completion rates.®® The relevant question, though, is

136 See Krishnan & Masulis, supra note 131, at 196.

137 See generally Coates & Subramanian, supra note 16; Burch, supra note 16; Officer,
supra note 16; Bates & Lemmon, supra note 16.

138 See Coates & Subramanian, supra note 16, at 320 (“Revlon . . . requires directors
approving a sale of the company for cash [to] seek the highest short-term shareholder
value reasonably available, something that lockups may impede.”); Burch, supra note 16,
at 110 (“Although lockup options do appear to discourage competition, it is nonetheless
possible for them to benefit target shareholders.”); Officer, supra note 16, at 460 (“My ev-
idence . .. substantiates the conclusion that target termination fees are not harmful to
target shareholders on average.”); Bates & Lemmon, supra note 16, at 472 (“Termination
fee grants by targets have captured the attention of academics and jurists alike because
of their potential to significantly decrease the value of a target to third-party bidders.”).

139 See Coates & Subramanian, supra note 16, at 370 (“The buy-side model predicts a
causal link between lockup incidence/size and the completion rate for first bidders.”);
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whether breakup fees and lockups affect the incidence of target-
initiated withdrawals and renegotiations (specifically, alternate
deal, bump in consideration, and withdrawal by target outcomes).

The distinction is important for two reasons. First, breakup
fee and lockup use could deter a third-party bidder from entering
the fray, but the effect of this decreased competitiveness on a
blunt deal completion variable cuts both ways: It could increase
the likelihood that the original buyer and seller close the acquisi-
tion on the announced terms, but it could also decrease the likeli-
hood that the original buyer and seller close the acquisition at a
higher, renegotiated price in response to third-party competition.
Given these directionally opposite effects, collapsing both out-
comes under a single “completed” label will reduce the power of
statistical tests estimating the impact of deal protection devices
on postsigning events. Second, breakup fees and lockups are not
triggered by, and therefore cannot plausibly affect, the incidence
of acquirer-initiated terminations or renegotiations, mutual
withdrawals, or regulatory blocks.# Yet use of the completed-
withdrawn typology means that those irrelevant outcomes are nev-
ertheless pooled with relevant (i.e., target-initiated) outcomes. Spe-
cifically, buyer-initiated renegotiations are counted as completed
acquisitions, and buyer-, mutually-, and regulator-initiated
breakups are counted as withdrawn ones, even though none of
these deal outcomes bear any plausible connection to the presence
or absence of the deal protection mechanisms under study. In sta-
tistical terms, the completed-withdrawn categories are noisy em-
pirical proxies for the true construct of interest: vulnerability of
the announced agreement against subsequent bidders.!4!

Burch, supra note 16, at 125 (“[D]eals with lockup options are much more likely to be
completed.”); Officer, supra note 16, at 449 (“As might be expected, bid success is positively
correlated with the premium, and, consistent with previous results, also with the use of
termination fees.”); Bates & Lemmon, supra note 16, at 502 (“[O]ur data suggest that deals
including target fees are associated with both significantly higher completion rates and
larger deal premiums.”).

140 Merger parties use reverse breakup fees to allocate the risk of acquirer-initiated
terminations and regulatory blocks. See RICHARD HALL & MAURIO A. FIORE, CRAVATH,
SWAINE & MOORE LLP, U.S. REGULATORY MERGER CONTROL REGIMES: NEGOTIATING WITH
DEAL DELAYS IN MIND 5 (2023), https://perma.cc/9MZA-J344.

141 Some empirical designs might avoid this problem by limiting the data sample to
deals where a competing bid for the target is in the picture. See, e.g., Coates & Subramanian,
supra note 16, at 348-50. While this approach could have the effect of removing the irrele-
vant deal outcome categories because they are atypical in cases where a subsequent bid
emerges, it is not guaranteed to do so.
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The impact of any measurement error will depend on the de-
sign of each study, but a core concern is that measurement error
can lead to false rejection of a true null hypothesis, or acceptance
of a false one.#2 We suspect that this distortion might not be trivial
for most empirical M&A research that uses a binary completed-
withdrawn typology for several reasons. First, because the contrac-
tual provisions and market developments that M&A researchers
typically study affect only subsets of completed and busted deals, the
size of the measurement error that results from using blunt com-
pleted-withdrawn categories will rarely be small. Just consider the
difference between the total number of withdrawn deals using the
standard “buyer fails to purchase target” definition, and the number
of target-initiated terminations and renegotiations. Among deals
announced between 1998 and 2000, which is the end period for three
of the four studies discussed above, ninety-two (7.9%) were with-
drawn but only fifty-four (4.7%) resulted in a target-initiated exit or
price bump.43 Second, from our observation, multivariate analyses
of completed-withdrawn outcomes all use standard probit or logit
estimation models, where “small amounts of [dependent variable]
misclassification . . . can lead to significant amounts of bias even in
large samples” unless corrective steps are taken.'4¢ Finally, the risk
of spurious inferences is heightened when the measurement error
from using a completed-withdrawn typology is correlated with a
control variable in the regression.#s As we show using our hand-
collected M&A data in the next Part, several control variables that
are widely used in empirical M&A literature, including deal size, ac-
quirer type, and price composition, are highly correlated with spe-
cific outcome types and could therefore be correlated with the meas-
urement error associated with a completed-withdrawn variable.

142" See Jared Jennings, Jung Min Kim, Joshua Lee & Daniel Taylor, Measurement
Error, Fixed Effects, and False Positives in Accounting Research, 29 REV. ACCOUNT. STUD.
959, 973-74 (2023) (assessing corpus of economic studies for measurement bias and its
influence on the studies’ findings).

143 These frequencies are calculated from data described below in Part II.

144 Jerry Hausman, Mismeasured Variables in Econometric Analysis: Problems from
the Right and Problems from the Left, 15 J. ECON. PERSPS. 57, 64 (2001). By contrast, in
linear regression models, “a mismeasured left-hand side variable does not lead to a biased
coefficient . . . but only to less statistical precision in estimation.” Id. at 63; see also J.A.
Hausman, Jason Abrevaya & F.M. Scott-Morton, Misclassification of the Dependent Vari-
able in a Discrete-Response Setting, 87 J. ECONOMETRICS 239, 245-46 (1998); Bruce D.
Meyer & Nikolas Mittag, Misclassification in Binary Choice Models, 200 J. ECONOMETRICS
295, 296-99 (2017).

145 See Meyer & Mittag, supra note 144, at 302—-03 (discussing the consequences of
misclassification of the dependent variable in binary choice models when the misclassifi-
cation is related to the covariates).
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Awareness of the limitations of the completed-withdrawn di-
chotomy appears to have grown in recent years, leading some re-
searchers to treat deal outcomes with more granularity.
Appendix B summarizes the deal outcome typologies used by the
seventeen empirical M&A studies of which we are aware, pub-
lished since 2000, that explicitly analyze the relationship between
deal characteristics and deal outcomes in the United States.
While most of the studies published before 2015 use the binary
completed-withdrawn categories, most studies published since
2015 use an intermediate typology: something richer than the
completed-withdrawn dichotomy but less nuanced than our full
typology described above. While these intermediate typologies are
an important step in the right direction, they do not necessarily
differentiate among deal outcomes enough to fully evade the va-
lidity and measurement issues that we have described. For exam-
ple, in a recent study of how changes in target shareholder own-
ership around merger announcements affect the likelihood of deal
completion, Professor James Cox and his coauthors recognized
that a simple completed-withdrawn dichotomy was inappropri-
ate, noting that it would be “imprudent” to claim that regulatory
block outcomes related to their hypothesis about arbitrageur vot-
ing activity.6 Accordingly, they excluded regulatory blocks from
their analysis.!47 Still, other types of withdrawn deals—such as
acquirer-initiated terminations—are likewise logically unrelated
to merger arbitrageurs’ voting activity in the target company’s
stock and therefore warrant omission on the same basis.!4s

* % %

The cramped vocabulary for deal outcomes within leading
empirical M&A scholarship impoverishes our ability to describe,
assess, and compare mergers. Lumping distinct deal outcomes is

146 James D. Cox, Tomas J. Mondino, & Randall S. Thomas, Understanding the (Ir)rel-
evance of Shareholder Votes on M&A Deals, 69 DUKE L.J. 503, 574 (2019).

147 4.

148 Promisingly, two recent papers appear to use deal typologies that approximate
ours, although without meaningful explication of the categorization. In their study of pri-
vate equity transactions from 2004 to 2010, Matthew Cain and his coauthors distinguish
between “target-initiated” transaction failures, “bidder-initiated” transaction failures,
“regulatory-induced” transaction failures, and “price renegotiations,” with the latter bro-
ken down into increases and decreases. Cain et al., Broken Promises, supra note 17, at
578. And in their study of how stock market declines during deal pendency affect deal
outcomes, Professors Davidson Heath and Mark Mitchell likewise employ a near-complete
outcome typology. Heath & Mitchell, supra note 20, at 625-27. We view this as a positive
trend in empirical M&A research, one that we hope this paper will help accelerate.
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statistically perilous yet dismayingly common. Changing course
requires not only appreciation of the problem but also practical,
accessible solutions. In the next Part, we show that cost-effective
options available to academic researchers who wish to study M&A
deals with precision and accuracy are limited or nonexistent, and
we introduce our novel corpus of M&A agreements, which seeks
to fill this gap.

IT. HOW DEALS BROKE: 1996—2020

Part I explains how incoherent lumping of deal outcomes in-
fects empirical M&A research, obscuring distinctions that in turn
may disguise statistical relationships. The fact that many widely
cited M&A studies rely on a simplistic completed-withdrawn di-
chotomy calls into question the accuracy of their estimations as well
as the conceptual insights derived from those findings. Part I also
offers a typology for how we ought to categorize deal outcomes in
order to better reflect real-world negotiation dynamics and the per-
spectives of transactional planners.

A second-order task is fixing the data that researchers use to
study M&A. It is well-known that commercial data providers, like
LSEG’s SDC, are vulnerable to coding errors.'# Yet researchers
continue to rely on these same data sources because few affordable
alternatives are available. Our analysis draws upon a unique data
source—a large-scale, hand-collected, and hand-verified data cor-
pus of over a quarter century of public company M&A agreements.
It is the product of a multiyear effort involving a seventy-nine-
person research team—law professors and law students who gath-
ered the underlying documents for each transaction (including mer-
ger agreements, merger announcements, proxy statements, and
press coverage), read each document, and hand labeled target, ac-
quirer, and deal characteristics.

We begin this Part with an explanation of how the data ana-
lyzed in our study was collected and cleaned. We explain our
methodology in detail because very few scholars to date have
hand labeled large M&A datasets, but as we show, there are sig-
nificant nonrandom errors contained within the M&A data pro-
vided by SDC. We then use our data to illuminate how often pub-
lic company M&A deals have failed over the past twenty-five
years, why they have failed, and the factors and deal points that
drive closing risk. The results reported below corroborate and also

149 See supra notes 27-29 and accompanying text.
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shed new light on many conventional understandings of the his-
tory of M&A deals, how deals are structured, and whether the
evolution of deal structure has impacted deal outcomes.

A. Building the Deals Database

Our database comprises definitive M&A deals involving non-
bankrupt U.S. public company targets, signed between January
1, 1996, and December 31, 2020, and concluded (by either comple-
tion or termination) as of December 31, 2023, with a deal value
excluding assumed liabilities of at least $100 million.'* To ensure
that the target companies are genuine public companies with lig-
uid equity securities, we required that the target be listed on a ma-
jor U.S. trading venue or system (i.e., New York Stock Exchange,
Nasdaq Stock Market, or NYSE American).5! We excluded invest-
ment agreements, other stake purchase agreements, and equity re-
structurings that contemplate that the target company’s stock
will remain publicly traded after deal completion, which all differ
in important respects from M&A transactions. We also excluded
reverse mergers and spin-merge transactions (both of which are
more accurately characterized as private company deals)'52 and
closed-end fund consolidations (which are governed by special
rules under the Investment Company Act of 1940153),

150 We restricted the sample to nonbankrupt U.S. public company targets to ensure
that the deals in the sample are governed by a reasonably uniform legal and contractual
framework. We choose January 1, 1996, as the start date because that was when the SEC’s
Electronic Data Gathering, Analysis, and Retrieval (EDGAR) filing system became man-
datory for U.S. public companies, ensuring that deal-related documents are readily avail-
able. We choose December 31, 2020, as the end date because it was the most recent calen-
dar year-end when we finished assembling the sample. One hundred million dollars is
close to the lower bound of listed public company status. It is also a commonly used value
cutoff in the empirical M&A literature. See, e.g., Jennejohn et al., supra note 17, at 936;
Cai, et al., Broken Promises, supra note 17, at 579—-80; Quinn, supra note 17, at 809.

151 We excluded companies whose stocks trade on marginal listing services (e.g., the
Pink Sheets or the OTC Bulletin Board) because they are typically illiquid and subject to
less onerous disclosure and governance requirements than “true” public companies. See
Gina-Gail S. Fletcher, Legitimate yet Manipulative: The Conundrum of Open-Market
Manipulation, 68 DUKE L.J. 479, 528 (2018) (noting that trades on the OTC Bulletin
Boards or the Pink Sheets “may number in single digits for a single day”).

152 Reverse mergers are stock-for-stock deals involving a private company and an exist-
ing public company. Christopher D. Barnstable-Brown & Mark Nylen, The Reverse Merger
Alternative to an IPO: Technique Gaining Traction in Life Sciences Sector, WILMERHALE 2
(Apr. 25, 2023), https://perma.cc/N4BG-NPKZ. Spin mergers are deals in which the parties
agree that one of them (other than an acquirer paying all cash) will spin off one or more of
its businesses to its shareholders at or prior to the closing of the merger. WACHTELL, LIPTON,
ROSEN & KATZ, SPIN-OFF GUIDE 10-11 (rev. ed. 2022), https://perma.cc/2FAF-38RN.

153 15 U.S.C. §§ 80a-1 to -64.
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We built our database using an initial search on SDC,*
which yielded a total of 4,791 results. We then manually checked
these results for accuracy and comprehensive coverage by review-
ing the corresponding merger announcements and merger con-
tracts gathered from the SEC’s Electronic Data Gathering, Analy-
sis, and Retrieval (EDGAR) database of public filings. We trained
seventy-seven law-student coders's> through detailed written pro-
tocols and extensive training sessions, and we personally adjudi-
cated any inconsistencies between labels assigned by our coders
and by SDC. We also reviewed firsthand the underlying docu-
ments in all instances for which an SDC label was missing, such
as for granular deal outcomes.

As Figure 2 illustrates, we corrected 745 errors with SDC’s
output consisting of both erroneously included (deals that do not
meet our population criteria) and erroneously excluded (deals
that meet our population criteria) observations. Very often, these
errors are not randomly distributed across deal outcomes and
other agreement attributes, which in turn biases statistical esti-
mates derived from the uncorrected SDC output. For instance, a
fundamental and, to our knowledge, previously overlooked prob-
lem with the data from SDC is that it includes nondeals—specif-
ically, hostile and unsolicited bids that did not result in a binding
definitive contract—in their sample of mergers or acquisition
agreements. Even though we limited our search criteria to results
for which SDC’s “Definitive Agreement Flag” says “true,” sixty-
one (or 1.3%) of the results in SDC’s output captured offers from
which a definitive agreement never emerged.!5¢

154 The initial SDC screen used the following search terms: either “Date Announced” or
“Definitive Agreement Date” is between 1996-01-01 and 2020-12-31, inclusive; “Bankruptcy
Flag” is “false”; “Target Nation” is “United States”; “Deal Value excluding Liabilities As-
sumed” is greater than or equal to $100 million; “Repurchase Flag” is “false.” We then ex-
cluded records from this initial screen using the following supplemental screening criteria:
“Target Public Status” is “Public”’; “M&A Type” is not “Self-Tender or Recapitalization Deal,”
“Repurchases,” or “Buybacks”; “Form of the Deal” is “Merger” or “Acquisition of Remaining
Interest”; “Reverse Merger Flag” is “false”; “Spinoff flag” is “false”; “Definitive Agreement
Date” is not prior to 1996-01-01; “Date Effective or Unconditional” or “Date Withdrawn” is
not after 2020-12-31; “Definitive Agreement Flag” is “true”; “Target Stock Exchange Name”
includes “New York,” “NYSE,” “Nasdaq,” or “American”; “Deal Synopsis” does not include
“closed-end” or “closed end.”

155 See infra Appendix A.

156 SDC does include a “Deal Attitude” attribute of “hostile” or “unsolicited.” However,
excluding “hostile” or “unsolicited” deals would wrongly exclude a significant number of
definitive deals that started as a hostile or unsolicited bid but resulted in a definitive mer-
ger agreement.
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FIGURE 2: DATA CLEANING PROTOCOL

SDC output from initial date, value, jurisdiction, and insolvency criteria: 26,104 observations
Apply additional screening criteria: 4,791 observations

l

Manual | Remove erroneous inclusions: | Add erroneous exclusions: - Corrected sample:
cleaning 239 observations 506 observations 5,058 observations

Miscategorizing nondeals as agreed-upon deals cannot be dis-
missed as harmless statistical “noise” because these errors are
not randomly distributed. Critically, these errors result in signif-
icantly more transactions being categorized as withdrawn than is
actually the case. SDC codes 90.2% of the nondeal offers (55 of 61)
as withdrawn deals; by contrast, only 6.6% (310 of 4,730) of the
remaining deals among SDC’s results are coded as withdrawn.!57

Finally, because we manually audited all deals within SDC’s
database that meet our date criteria, we were also able to identify
deals that were erroneously excluded by SDC because it miscoded
variables that we used for screening. For example, in addition to
miscategorizing nondeals as agreed-upon mergers, SDC’s uncor-
rected output also contained numerous instances of the opposite
error: 307 transactions were incorrectly excluded for lacking a de-
finitive merger agreement even though the parties actually exe-
cuted one. Nearly half of the deals—46.9% (144 of 307)—affected
by this error were structured as two-step transactions, an inci-
dence that is substantially higher compared to the 17.2% (826 of
4,791) incidence of two-step transactions among the deals within
SDC’s entire uncorrected output.!ss

After populating our deals database, we hand coded the outcome
of each deal using the typology that we created in Part I with the help
of law-student research assistants. For each deal that either our re-
search assistants or SDC categorized as not having been completed
on the originally announced terms, one of us personally verified the

157 The remaining six deals are all hostile acquisitions (or acquisitions that began as
hostile) that were accomplished by a tender offer. For an illustration, see McAfee Board
Backs Offer to Rejoin Network Associates, WALL ST. J. (Aug. 23, 2002), https://www.wsj
.com/articles/SB1030110411963962515 (reporting that Network Associates needed to
sweeten its bid multiple times before receiving the endorsement of McAfee independent
directors).

158 Despite our best efforts at data cleaning, we cannot be certain that no deals were
erroneously excluded from our own data. In particular, if SDC simply failed to include in
its database any announced deals that would have qualified under our date criteria, this
error could go undetected and result in unwarranted exclusions.
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assigned outcome category by reviewing the underlying merger docu-
mentation and contemporaneous news accounts.

While the vast majority of transactions in our database clearly
fit within a single outcome category, there are inevitably edge
cases. First, as elaborated in Part I, we assigned outcomes based
on two analytic axes: whether the deal was completed, revised, or
terminated, and the effect of any revision or termination from the
target company shareholders’ perspective relative to completing
the deal on the originally agreed terms. Importantly, our coding
does not describe why a deal broke, except to the extent that the
cause of failure reveals its effect. For example, Concord EFS, Inc.,
agreed to a lower purchase price from rival First Data Corp. be-
cause the DOJ forced First Data to make significant divestures as
a condition of obtaining antitrust clearance.’® The price revision
“reflect[ed] the decreased value of the deal” as a result of the di-
vestitures.'®© Even though regulatory action caused the revision,
we coded the outcome of this deal as a decrease in consideration
rather than a regulatory block. Similarly, we labeled Hertz’s failed
attempt to acquire Dollar Thrifty, described in Part I, as a with-
drawal by target because Dollar Thrifty shareholders voted down
the deal, even though the shareholders’ resistance was impelled by
a competing (ultimately unsuccessful) third-party bid from Avis.!6

Second, for withdrawn deals, we use the parties’ press re-
leases to determine which party initiated the withdrawal or if it
was a mutual decision. A limitation to this approach is that the
narratives put forth by the parties themselves might not always
correspond to what actually happened. For example, when pri-
vate equity firm Bain Capital pulled out of its agreement to pur-
chase School Specialty, Inc., in 2005, School Specialty’s press re-
lease described the break up as a “mutual termination” for which
“[n]Jo termination fees were triggered.”®2 News commentators,
however, painted the rift as heavily lopsided, reporting that Bain
Capital’s financing arrangements fell throughes or, alternatively,

159 Jennifer Bayot, Accord Lets First Data Acquire Concord EFS, N.Y. TIMES (Dec. 16, 2003),
https:/[www.nytimes.com/2003/12/16/business/accord-lets-first-data-acquire-concord-efs.html.

160 Jd.

161 See supra notes 80—-85 and accompanying text.

162 School Specialty, Inc., Current Report (Form 8-K) exh. 99.1 (Oct. 26, 2005), https://
perma.cc/GEE8-BYGN (containing a press release titled “School Specialty and LBS Hold-
ings, Inc. Announce Mutual Termination of Merger Agreement”).

163 See Ken MacFadyen, It’s Official: School Specialty Deal Called Off, PRIV. EQUITY
INT’L (Dec. 1, 2005), https://www.privateequityinternational.com/its-official-school-specialty-
deal-called-off/.
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that Bain initiated the termination “after [School Specialty’s]
business deteriorated.”16* We mitigate this concern about face-sav-
ing or self-serving narratives by verifying each press release’s ac-
count with contemporaneous news sources, especially reports con-
cerning payment of termination fees or settlements, and other
public records. We did our best to ascertain the “true” backstory for
each transaction, but of course, our coding decisions necessarily re-
flect judgments at times.

Third and relatedly, just as assigning motives for human behav-
ior is challenging, real-world deals are complex and the reasons for
their failure sometimes defy easy categorization. The 2001 breakup
between plastic makers Eimo Oyj and Triple S Plastics, Inc., illus-
trates this problem: After Eimo notified Triple S of its intention to
walk away because of Triple S’s declining financial performance,
Triple S initiated the termination itself, claiming contractual
breaches by Eimo.'5 For another example, consider the events sur-
rounding Anthem’s failed $48 billion acquisition of Cigna. As de-
tailed in Part I, Cigna’s chief executive David Cordani orchestrated
a campaign to kill the deal once he realized that he would not head
the combined company, culminating in dueling lawsuits by both par-
ties to terminate the merger agreement and collect damages for the
other’s breach of contract.1¢¢ At the same time, the DOdJ successfully
enjoined the acquisition on antitrust grounds.’6” According to the
Delaware Chancery Court that decided the breach of contract
claims, Cigna and the DOJ both doomed the merger: Cigna’s actions
“contributed materially” to the deal’s demise, but the DOJ would
have sued to enjoin and been successful even if Cigna had not at-
tempted to derail the agreement by itself.'6¢ For such mixed-outcome
cases, we attempt to identify the predominant or load-bearing out-
come category. This coding inevitably involves some hard judg-
ments, and our database is available for other academics upon re-
quest to review and modify if they disagree with our decisions.

Finally, there were five deals—VA Linux Systems’ 2000 acqui-
sition of Andover.net; Northrop Grumman’s 2000 acquisition of

164 Andrew Ross Sorkin, Can Private Equity Firms Get Out of Buyouts?, N.Y. TIMES
(Aug. 21, 2007), https://www.nytimes.com/2007/08/21/business/21place.html.

165 Triple S Plastics, Inc., Current Report (Form 8-K) exh. 99 (Mar. 12, 2001), https:/
perma.cc/X8RB-GSNT (containing a press release titled “Triple S Plastics Terminates Eimo
Merger Agreement; Announces Further Developments with Customer”).

166 See supra notes 129-30 and accompanying text.

167 See D.C. Circuit Affirms Decision Blocking Anthem’s Acquisition of Cigna, U.S.
DEP'T OF JUST. (Apr. 28, 2017), https://perma.cc/5TMN-DRAY.

168 Jn re Anthem-Cigna Merger Litig., 2020 WL 5106556, at *5 (Del. Ch. Aug. 31, 2020).
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Litton Industries; PeopleSoft’s 2003 acquisition of J.D. Edwards &
Company; Leonard Green & Partners’ 2004 planned acquisition of
Hollywood Entertainment; and Yellow Roadway’s 2005 acquisition
of USF—that did not fit neatly into any outcome category. In the
Leonard Green—Hollywood Entertainment case, the target com-
pany withdrew from the announced merger in order to accept a
third-party offer that was lower than the original deal price on a
per-share basis (i.e., not a topping bid).1¢® The other four deals were
amended to alter the composition of the merger consideration, but
the impact of those changes on the merger price at the time of
amendment was uncertain.'” We excluded all five deals from our
analysis of deal outcomes in Part III.

To emphasize, our granular approach to deal outcomes can-
not be replicated by researchers who rely exclusively on commer-
cial databases. Not only does SDC—and other popular M&A data
providers with which we have interacted—primarily code out-
comes using the crude completed-withdrawn dichotomy, but other
fields in SDC do not supply the information necessary to accu-
rately assign deal outcomes with more precision. SDC offers three
variables that are related to deal outcomes: (1) a “Deal Status”
variable that purports to indicate whether a deal is “completed,”
“withdrawn,” or “pending”; (2) an “Outcome” variable that pur-
ports to indicate whether the target company was sold to a third
party; and (3) a “Deal Value was Amended” variable that purports

169 See Andrew Ross Sorkin, You'll Laugh. You'll Cry. But This Merger May Not Be a Hit.,
N.Y. TIMES (Nov. 14, 2004), https://www.nytimes.com/2004/11/14/business/yourmoney/youll
-laugh-youll-cry-butthis-merger-may-not-be-a-hit.html; Fearing Regulator, Blockbuster
Drops Bid for Rival, N.Y. TIMES (Mar. 26, 2005), https://www.nytimes.com/2005/03/
26/business/worldbusiness/fearing-regulator-blockbuster-drops-bid-for-rival.html.

170 See VA Linux Systems, Inc., Current Report (Form 8-K) exh. 99.1 (Apr. 26, 2000),
https://[perma.cc/YMD2-55N9 (containing a press release titled “VA Linux Systems and
Andover.Net Amend the Terms of Acquisition Agreement,” which documented a change in
consideration from “0.425 shares of VA Linux Common Stock, reduced by a pro-rata por-
tion of cash” to “0.425 of a share of VA Linux Systems Common Stock” due to “tax con-
cerns”); Northrup Grumman Corp., Tender Offer Statement by Third Party (Form SC TO-
T/A) exh. 99.(A)(5)(VII) (Jan. 16, 2001), https://perma.cc/FDV8-2DVS (containing a press
release titled “Northrop Grumman Discussing Amendment to Post-Tender Merger Terms
for Litton Stock,” which communicated the addition of the option “to receive a limited
number of shares of Northrop Grumman stock on a tax-free basis in lieu of cash”); J.D.
Edwards & Co., General Statement of Acquisition of Beneficial Ownership (Form
SC 13D/A) (June 16, 2003), https://perma.cc/J9PB-TB8F (changing consideration from
0.86 shares of acquirer to 0.43 shares plus $7.05 per target share); Yellow Roadway Corp.,
Post-Effective Amendments for Registration Statement (Form POS AM) (May 5, 2005),
https://[perma.cc/5YKL-KDCC (changing consideration to “$29.25 in cash and 0.31584
shares of Yellow Roadway common stock” and removing the “cash election right” under
which the target’s shareholders could elect to receive cash or stock).
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to indicate whether the deal’s “value” was “increased” or “de-
creased.” While these fields allow researchers to differentiate a
few deal outcomes, researchers cannot distinguish among termi-
nated deals based on whether withdrawal was initiated by the
target, the acquirer, mutual agreement, or a regulatory body.
SDC also supplies a “Deal Synopsis” consisting of a short nar-
rative description of what happened in each deal, which some re-
searchers have used to clean their data sample. From our observa-
tion, however, these formulaic incantations are rarely sufficient to
allow researchers to reliably distinguish among breakage types. For
example, in every instance in our sample in which the target com-
pany withdrew from the transaction, the Deal Synopsis mislead-
ingly begins with “[acquirer name] withdrew . ..” and additional
information is not consistently supplied to correct the record.'
Moreover, SDC’s coding of its outcome-related variables con-
tains serious errors. We identify 29 instances of successful topping
bids (out of a total of 96) in which SDC’s “Outcome” variable makes
no mention of a topping bid,'”? and 41 instances in which the mer-
ger consideration was amended (out of a total of 189) but SDC’s
“Deal Value was Amended” indicator remained unflagged.’s More
severely, 71.8% of the deals in our database that SDC coded as in-
volving an amendment that increased the merger consideration
(247 of 344) and 48.5% of the deals that SDC coded as involving an
amendment that reduced the merger consideration (49 of 101) were
not actually amended at all.'™* In many instances, it appears that
the target company simply fielded multiple offers from the acquirer
before signing the merger agreement, after which the deal was
completed on the originally agreed terms. In other instances, the

171 For example, as described in Part I, Rent-A-Center exercised its contractual right
to unilaterally terminate its agreement to be acquired by Vintage Capital Management in
2018, and Vintage even sued to enjoin Rent-A-Center from walking away. See supra
notes 64—67 and accompanying text. Nevertheless, SDC’s Deal Synopsis reports, “Vintage
Capital Management LLC (Vintage) withdrew its plans to acquire the entire share capital
of Rent-A-Center Inc.,” leaving researchers with no way to learn that it was Rent-A-Center
that pulled the plug.

172 In some of these instances, the Deal Synopsis indicates that the target was subse-
quently acquired by a third party but fails to convey that the deal was terminated because
of the third-party offer.

173 Each of these deals is presented in most SDC outcome fields as though it were
completed on the originally agreed economic terms, although in at least some of these
instances the Deal Synopsis narratives indicate that there was an amendment.

174 SDC’s “Deal Value was Amended” variable is sometimes coded as “Value Has In-
creased” when the transaction involved a topping bid. We provide here a conservative esti-
mate of the error rate by including only transactions for which SDC coded the deal status as
“Completed” between the original deal parties but indicated the deal value was amended.
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final deal consideration was adjusted pursuant to the terms of the
original agreement (e.g., ticking fees; collars and other situations
with floating exchange ratios; exchange ratio adjustments to ac-
count for acquirer stock splits or dividends; and agreed value con-
tingencies based on pre-closing operational metrics).

Finally, in addition to deal outcome, we also manually labeled
the transactions in our data population along ten key deal attrib-
utes. The importance of this additional data collection step—
which is often omitted by researchers who work with large M&A
datasets because it is laborious, even with natural language pro-
cessing tools—once again becomes clear when our labels are com-
pared side by side with the coding from SDC. Consider, for exam-
ple, the variable indicating whether the target company was
incorporated in Delaware. This information is almost always re-
ported in the first sentence of the definitive merger agreement.17
Moreover, acquisitions involving Delaware targets are typically
analyzed separately from those involving non-Delaware targets
in research on deal process and deal protection because Delaware
courts scrutinize the former.16 Yet despite its simplicity and ana-
lytical significance, the target’s state of incorporation was missing
in SDC’s coding for 546 of the deals (10.8%) in our dataset and
inaccurately labeled in another 236 deals (4.7%).

Other deals’ attributes require hand labeling for the opposite
reason: their complexity. The most prominent example in our da-
taset is the indicator for whether the deal involves a strategic
buyer or a financial sponsor. Generally speaking, a strategic
buyer aims to combine the target company with their existing op-
erations to capture synergies; strategic buyers are often willing to
pay a higher premium for the acquisition than financial acquir-
ers.”” Financial sponsors—prototypically, private equity funds—
are specialized investment firms that acquire target companies
with the aim of eventually generating financial returns for their

175 See e.g., iRobot Corp., Current Report (Form 8-K) exh. 2.1 at 1 (Aug. 4, 2022),
https://perma.cc/BQIM-NMPR (containing an “Agreement and Plan of Merger” between
Amazon.com, Inc., Martin Merger Sub, Inc., & iRobot Corp.).

176 See Matthew D. Cain, Sean J. Griffith, Robert J. Jackson Jr. & Steven Davidoff
Solomon, Does Revlon Matter? An Empirical and Theoretical Study, 108 CALIF. L. REV.
1683, 1718-21 (2020) [hereinafter Cain et al., Does Revlon Matter?] (discussing their find-
ing that the “Revlon [doctrine] matters for target firms incorporated in Delaware but not
for non-Delaware targets”).

177 See Leonce L. Bargeron, Frederik P. Schlingemann, René M. Stulz & Chad J. Zut-
ter, Why Do Private Acquirers Pay So Little Compared to Public Acquirers?, 89 J. FIN.
ECON. 375, 375-76 (2008).
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investors upon exit.'” Notably, financial sponsor acquisitions
tend to be leveraged, meaning that the deal is financed partly
through debt, which in turn affects the negotiation process and
structure of those transactions.” Controlling for these differ-
ences is critical to many empirical M&A research designs.s
SDC includes a “Financial Acquiror” flag, which purports to
indicate that the acquirer is buying the target “for financial rea-
sons rather than for strategic reasons.”8t However, accurate clas-
sification of a buyer’s rationale for the purchase requires the judg-
ment of someone who is familiar with the ins and outs of M&A
practice, and we suspect that those who had labeled the SDC da-
taset might lack this training. Troubled by this possibility, we re-
viewed each deal’s announcement press release and other company
filings, and where necessary, conducted news and web searches to
manually categorize acquirers as either a strategic or financial
buyer.'s2 Additionally, we also used a Python script to search for an
equity commitment letter (or related term) in each merger agree-
ment.ss Ultimately, we identified 280 instances among the 5,058

178 See Steven N. Kaplan & Per Stromberg, Leveraged Buyouts and Private Equity,
23 J. ECON. PERSPS. 121, 123-24 (2009).

179 See id. (observing that private equity buyouts are “typically financed with 60 to 90
percent debt”).

180 Cf., e.g., Carlo Chiarella & Diego Ostinelli, Financial or Strategic Buyers: Who Is
at the Gate?, 67 INT'L REV. ECON. & FIN. 393, 394 (2020) (collecting papers “suggest[ing]
that target companies are differently affected when acquired by a financial sponsor as
opposed to a strategic buyer”); David Fox, Deal Certainty—The Fallacy of a New Market,
HARV. L. SCH. F. ON CORP. GOVERNANCE (Oct. 18, 2009), https://perma.cc/SD7B-57AdJ (not-
ing differences in deal models between financial and strategic buyers).

181 SDC Platinum: Mergers and Acquisitions, Equity, Bonds, and Loans Transactions
Definition Glossary, THOMSON REUTERS 24 (2017), https://perma.cc/4TVV-C9DQ. In other
documentation for the SDC Platinum database, SDC defines a “financial sponsor” as a
buyer that “engages in non-strategic acquisitions acting as a financial buyer.” Id. Depart-
ing from accepted usage among scholars and practitioners, SDC’s definition of financial
acquirer appears to also requires that the target company be “non-financial.” Id. at 187.

182 We classified the following as financial acquirers: (1) any asset management fund
that is primarily engaged in, or that is part of a fund complex that is primarily engaged
in, private equity; (2) any hedge fund acting in a private equity capacity; (3) any securities
firm or investment bank acting in a merchant banking capacity; and (4) portfolio compa-
nies of any of the foregoing. Where multiple acquirers are acting in concert, the deal is
classified as having a financial sponsor if any of the acquirers is a financial acquirer.

183 Equity commitment letters obligate the private equity or other investment fund to
supply their shell subsidiaries (the entity that nominally signs the acquisition agreement
as the acquirer) with the necessary equity to complete the transaction. WACHTELL
TAKEOVER MANUAL, supra note 1, at 133. According to a prominent deals attorney, most
sellers will insist on an equity commitment letter from a financial sponsor.
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(5.5%) deals where our label for the acquirer contradicted SDC’s
coding, including many instances of obvious error by SDC.184

Having described our dataset, the remainder of this Part un-
packs what these data reveal. It paints the first accurate and de-
tailed picture of deal breakage in the United States, granularly
showing the actual incidence of each deal outcome type, trends
over time, and associations between each outcome type and key
company and deal attributes.

B. Descriptive Statistics

Table 1 presents summary statistics on our sample, reporting
mean values with standard deviation in parentheses. We divide
the sample by acquirer type, with financial acquirers represent-
ing 14.9% (755 of 5,058) of deals in the sample. The average deal
value is $2.6 billion for all deals, $2.7 billion for strategic acquirer
deals, and $1.7 billion for financial acquirer deals. The average
premium over the target company’s unaffected stock price is 35%
for all deals and, consistent with conventional wisdom, is higher
among deals involving strategic acquirers than those involving fi-
nancial sponsors (35% versus 33%).

More than half of all transactions—and 99% of the transac-
tions with a financial buyer—involve only cash as consideration.
Two-step tender offer transactions represent 21% of the sample,
and transactions structured to require the acquiring sharehold-
ers’ approval represent 26% of the sample. Go-shop provisions,
which allow the target company to solicit higher bids while the
deal is pending, were present in only 2% of strategic acquirer
deals but 25% of financial acquirer deals. Turning to target com-
pany characteristics, 3% of the sample involved a target that had
been controlled by the acquiring company, and 64% of the sample
involved a target company that was incorporated in Delaware.

184 For instance, SDC did not label Fortress Investment Group’s 2007 acquisition of
Interpool Inc. as a financial acquirer transaction even though Fortress was a well-known
“hedge fund and private equity company.” Michael J. de la Merced, Fortress Goes Public,
a First for Hedge Funds Inside U.S., N.Y. TIMES (Feb. 9, 2007), https://www.nytimes
.com/2007/02/09/business/09hedge.html. We also observed that SDC was particularly
likely to: (1) misclassify strategic transactions between two financial institutions (e.g.,
BancorpSouth’s acquisition of Cadence Bancorp) as involving a financial buyer, undoubt-
edly conflating the two meanings of “financial” and (2) misclassify strategic acquisitions
by a buyer that is a wholly or partly controlled subsidiary (e.g., the combination between
chemical firms Basell AF and Lyondell Chemical, which created what was then one of the
largest chemical companies in the world). We observed similar error rates with two other
SDC variables that relate to the buyer’s type, “Buyside Financial Sponsor Activity Flag”
and “Acquiror Ultimate Parent is a Financial Sponsor Flag.”
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Figure 3 shows the evolution of deal activity over time, meas-
ured by the number of deals (Panel A) and by total equity value
(Panel B). Both panels show three waves of merger activity:
(1) the wave of “mega deal[s]” in the late 1990s, marked by fren-
zied strategic merger activity fueled in part by the dot-com bub-
ble; (2) another wave in the 2004 to 2008 period, this time driven
to a significant extent by private equity and cross-border activity,
as acquirers took advantage of cheap credit; and (3) a somewhat
more sustained wave from 2014 to 2020, characterized by indus-
try consolidation and the “creation of oligopolies.”185

TABLE 1: SUMMARY STATISTICS

Attribute All Strategic | Financial lefnge;l ce
2,578.2 2,735.9 1,679.5
Deal val 11 ’ ’ ’ 1 LALEFTS
ealvalue $mil) | 7 150 1y | (7.865.4) | (4.045.3) ,056
Premium to
35.0 35.4 32.9
ffected sh 2.5%
unatlected share 1 o1 o | (32.1) (29.4) g
price (%)
All stock 0.31 0.36 0 0.36***
All cash 0.54 0.46 0.99 -0.53%**
Two-step 0.21 0.22 0.17 0.05%+*
transaction
Go-shop 0.05 0.02 0.25 -0.23%**
Acquirer s
shareholder vote 0.26 0.30 0.01 0.29
Acquirer owns .
35%+ voting power 0.03 0.03 0.02 0.01
Delaware 0.64 0.62 0.71 L0.09%**
target
N 5,058 4,303 755

The attributes “All stock,” “All cash,” “Two-step transaction,” “Go-shop,” “Acquirer share-
holder vote,” “Acquirer owns 35%+ voting power,” and “Delaware target” are dummy varia-
bles that indicate whether the consideration was exclusively stock, exclusively cash, whether
the deal was structured as a public tender offer followed by a back-end merger, whether deals
that included a go-shop provision, whether the deal required approval by the acquirer’s
shareholders, whether the acquirer held 35% or more of the target’s voting power before
the transaction was announced, and whether the deal involved a Delaware-incorporated
target. The table reports mean values with standard deviation in parentheses. The mag-
nitude of the difference is tested for statistical significance using a standard i¢-test.
* gignificant at 10%; ** significant at 5%; *** significant at 1%.

185 Hill et al., supra note 15, at 23—26 (providing a broad overview of historical waves
of merger activity).
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FIGURE 3: MERGER ACTIVITY INVOLVING U.S. PUBLIC COMPANY
TARGETS WITH DEAL VALUE > $100 MILLION (1996-2020)
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TABLE 2: SUMMARY OF DEAL OUTCOMES
Outcome Incidence
Completed on original terms 89.7%
(n=4,539)
Failed to complete on original terms 10.3%
(n=519)
Completed between original parties
with altered economic terms
Bump in consideration 2.6%
(n=130)
Decrease in consideration 1.1%
(n=55)
Failed to complete between
original parties
Alternate deal 1.9%
(n=95)
Withdrawal by target 0.89%
(n=45)
Withdrawal by acquirer 1.8%
(n=93)
Mutual withdrawal 0.95%
(n=48)
Regulatory block 0.95%
(n=48)

Table 2 breaks our sample down by outcome in accordance
with our typology. The vast majority of deals (89.7%) were com-
pleted on the originally agreed-upon terms.'$¢ Among deals that

186 Karlier empirical M&A studies reported in Appendix B found strikingly divergent deal
completion rates, ranging from a low of 47.3% in one 2001 study to highs of 94.3% and 94.0%
in two studies published in 2007 and 2013, respectively. For the low, see Burch, supra note 16,
at 118 (finding that 978 out of 2,067 deals were completed). For the other two studies, see Audra
L. Boone & J. Harold Mulherin, Do Termination Provisions Truncate the Takeover Bidding
Process?, 20 REV. FIN. STUD. 461, 468 (2007) (finding that 377 out of 400 deals were completed);
Denis & Macias, supra note 18, at 825 tbL.1 (finding that 710 out of 755 acquisitions were com-
pleted). We suspect a primary driver of this variance is some researchers’ unwitting inclusion
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broke, the outcome is considerably more likely to be ex post supe-
rior to closing on the originally agreed terms from the target com-
pany’s perspective. Target-favorable outcomes (alternate deal,
bump in consideration, and withdrawal by target) comprise more
than half of broken deals in our sample. In contrast, acquirer-
favorable outcomes (withdrawal by acquirer and decline in con-
sideration) comprise only 28.5% of broken deals, with ex post am-
biguous outcomes (mutual withdrawal and regulatory block) com-
prising the remaining 18.5%.

Interestingly, bump-in-consideration outcomes alone make
up around a quarter of the broken deals in our entire sample as
well as within both the strategic acquirer and financial acquirer
subsets. In unreported results, we find that this result persists
even in the subset of strategic deals involving Delaware targets
for which the consideration paid consisted of at least 50% cash.
This is surprising because merger agreements for strategic deals
with mostly cash consideration trigger target directors’ Revion
duties to obtain the best price for the stockholders.'s” While Dela-
ware decisions have explained that “there is no bright-line rule
that directors must conduct a pre-agreement market check or
shop the company” when Revlon applies,s® Revlon deals histori-
cally experienced longer presigning negotiations periods, more bid-
ding rounds, and a higher incidence of multiple bidders compared
with non-Revlon deals.1® So the fact that over a quarter of Revion
deals that broke were renegotiated upward after the definitive
merger agreement was executed adds critical insight to debates
over the perceived recent erosion of Revlon’s requirements.!9

in their samples of many nondeals, which, as we have seen, fail to reach completion at a very
high rate. See supra Part IL.A.

187 See Revlon, 506 A.2d at 173; WACHTELL TAKEOVER MANUAL, supra note 1, at 31
(“But the Delaware Court of Chancery has ruled that the Revlon standard would likely
apply to half-cash, half-stock mergers, reasoning that enhanced judicial scrutiny was in
order because a significant portion ‘of the stockholders’ investment . .. will be converted
to cash and thereby be deprived of its long-run potential.” (alteration in original) (quoting
In re Smurfit-Stone Container Corp. Sholder Litig., 2011 WL 2028076, at *15 (Del. Ch.
May 24, 2011))).

188 Jn re Plains Expl. & Prod. Co. S’holder Litig., 2013 WL 1909124, at *5 (Del. Ch.
May 9, 2013).

189 See Cain et al., Does Revlon Matter?, supra note 176, at 1707-17.

190 See, e.g., id. at 1727 (suggesting that recent developments to the Revlon doctrine
properly recognize that “[w]hen substitute constraints are present—as in the case of an
open process where other bidders have had an opportunity but have failed to emerge—
[Revlon] might not be needed”); Iman Anabtawi, The Twilight of Enhanced Scrutiny in
Delaware M&A Jurisprudence, 43 DEL. J. CORP. L. 161, 200-03 (2019) (arguing that recent
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C. Cycles of Broken Deals

Figure 4 presents total deal breakage rates over time, divided
by whether the breakage was ex post superior relative to comple-
tion on the originally announced terms from target shareholders’
perspective, ex post inferior, or ambiguous. Figure 5 presents deal
breakage rates by acquirer type. Viewed together, the Figures
illustrate that, just as deal volumes have come in waves, so too
has deal failure proceeded in waves over the past quarter century,
with each wave characterized by distinct features. But the rela-
tionship between merger activity and failure is neither as unidi-
rectional nor as static as one might expect. Periods with compa-
rable deal volumes (for instance, the periods after the dot-com
boom and the 2008 financial crisis) have startlingly different rates
of merger breakage. And among periods with comparable break-
age rates, deals still often came undone in entirely different ways.

FIGURE 4: TOTAL INCIDENCE OF DEAL BREAKAGE (1996-2020)
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developments that weaken Revlon by substituting enhanced judicial scrutiny with a share-
holder vote will adversely affect target directors’ conduct during M&A negotiations); dJ.
Travis Laster, Changing Attitudes: The Stark Results of Thirty Years of Evolution in Del-
aware M&A Litigation, in RESEARCH HANDBOOK ON REPRESENTATIVE SHAREHOLDER
LITIGATION 202, 222—-23 (Sean Griffith et al. eds., 2018).
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FIGURE 5: INCIDENCE OF DEAL BREAKAGE BY ACQUIRER TYPE
(1996-2020)
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The first wave of broken deals in our data began in the late
1990s, around the height of the “mega deal” frenzy fueled by the
dot-com boom. At first, the disruptions favored target sharehold-
ers as evidenced by the peak of bump-in-consideration outcomes
in 1998. The sky-high valuation of equities, which acquirers
used as currency, combined with a diminishing pool of attractive
targets fueled bold bidding wars between rival acquirers. But
when the dot-com bubble burst in 2000 and deal volumes plum-
meted, the “look” of broken deals shifted and became increas-
ingly acquirer favorable. Acquirers walked away from an-
nounced deals after targets reported poor earnings by leveraging
various exit rights contained within the merger agreement or
deal structure.’ And because a disproportionate number of
deals during this merger wave used stock as the acquisition cur-
rency, many deals from this period ended by mutual withdrawal
after the acquirer’s (or sometimes both parties’) stock price
fell.192

After a brief recession, U.S. merger activity picked up again
in 2004, fueled in significant part by private equity—led consor-
tiums that took advantage of historically low interest rates to
borrow enormous sums for acquisitions. Although many scholars
have studied how this wave of mergers ended during the sum-
mer of 2007 after the financial crisis began, most have focused
on just one type of deal breakage: private equity acquirers’ at-
tempts to walk away from announced buyouts.!*? Yet we observe
that most deals that broke over this period were scuttled by the
target, not the acquirer. Among the 301 deals in our data an-
nounced in 2007, the vintage most directly affected by the credit
crisis, 5.6% (17 transactions) resulted in a withdrawal by ac-
quirer or renegotiated price cut. By comparison, 7.3% (22 trans-
actions) broke because of a successful third-party topping bid, a

191 See, e.g., Robin Sidel & James Bandler, Con Ed Sues Northeast Utilities, Contend-
ing Breach of Their Deal, WALL ST. J. (Mar. 7, 2001), https://www.wsj.com/articles/SB9839
18290250907715 (describing Con Ed’s allegations of material adverse changes and breaches
of the merger agreement against Northeast Utilities).

192 See, e.g., Janet Whitman, Mergers Become a Casualty of the Declining Economy,
WALL ST. J. (Apr. 7, 2001), https://www.wsj.com/articles/SB986580756710928245 (attrib-
uting the failure of Ariba’s planned acquisition of Agile Software on the decline in both
companies’ stocks).

193 See, e.g., STEVEN M. DAVIDOFF, GODS AT WAR: SHOTGUN TAKEOVERS,
GOVERNMENT BY DEAL, AND THE PRIVATE EQUITY IMPLOSION 15-19 (2010) [hereinafter
DAVIDOFF, GODS AT WAR]; Cain et al., Broken Promises, supra note 17, at 568—78; see also
Fox, supra note 180.
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renegotiated price bump, or a withdrawal initiated by the target
for another reason.

Market conditions both immediately before and after 2007
were highly conducive to target-favorable deal outcomes. The low
cost of debt financing and inflated equity prices in 2006 and the
spring of 2007 gave potential acquirers more valuable currency,
which in turn increased the incidence of postsigning competing
bids and corresponding price bumps.'?¢ Exuberance in the equi-
ties market also motivated target shareholders to spurn lower-
premium deals and to call for renegotiation or even withdrawal,
arguing that the announced merger price was less than the com-
pany’s intrinsic worth. Prominent examples of target shareholder—
initiated withdrawals during this period include Carl Icahn’s $2.4
billion proposed acquisition of Lear Corporation and the Dolan
family’s $10.6 billion proposed acquisition of Cablevision, both of
which were rejected by target shareholders even though they had
no other bid on the horizon.!%

The M&A market looked very different on the other side of
2008. The effects of the financial crisis lingered through most of
2009, which depressed deal volumes. Yet, as Figure 4 shows, the
rate of target-favorable deal breakage (particularly alternate-deal
and bump-in-consideration outcomes) remained high.1# One rea-
son that the weak economic conditions in 2009 nevertheless facil-
itated deal jumping was that depressed stock prices brought down
the valuation of potential targets to bargain levels, while many
strategic acquirers sat on record cash piles after several years of
inactivity. To illustrate: After EMC Corporation jumped rival
NetApp’s agreement to buy Data Domain, one analyst noted that
EMC was “not earning any [interest]” on its large cash reserve,
“so an acquisition even at a very high [premium]’ appeal[ed] to
them.”97 Third-party bids were particularly common in the few
private equity buyouts that were announced in 2009, likely be-
cause the frozen credit markets meant that private equity funds
could only offer modest premiums. Among the thirteen private

194 See DAVIDOFF, GODS AT WAR, supra note 193, at 16.

195 See Sorkin, Dolan’s Bid, supra note 86; James Politi, Lear Rejects Icahn’s $3bn
Buy-Out Offer, FIN. TIMES (July 17, 2007), https://www.ft.com/content/12c8b944-33ed
-11dc-9887-0000779fd2ac.

196 See supra Figure 4.

197 William M. Bulkeley, EMC Seeks to Outbid Rival in Baitle for Data Firm, WALL
ST. J. (June 2, 2009), https://www.wsj.com/articles/SB124388886297473667 (first altera-
tion in original) (quotation marks omitted).
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equity buyouts in our data announced in 2009, three were suc-
cessfully jumped by interlopers and another two deals were re-
negotiated upward after interlopers emerged.

Despite a surge of merger activity between 2014 and 2018
and the 2020 COVID-19 pandemic, the overall rate of deal fail-
ures has remained fairly flat since 2010 with the exception of
2015 when the deal breakage rate soared to 13.8%.198 A dispropor-
tionate 4.2% of 2015-vintage deals in our data (8 of 189) were
blocked by federal regulators for reasons spanning from antitrust
(e.g., Staples’s $6.3 billion acquisition of Office Depoti®9) to tax
avolidance concerns (e.g., Pfizer’s $152 billion tax-inversion deal
with Allergan2e). The incidence of bump-in-consideration, alter-
nate-deal, and withdrawal-by-acquirer outcomes also spiked in
2015. Given the environment of cheap financing options, cash-
rich corporate balance sheets, and slow organic growth, nearly
half of the withdrawal by acquirer outcomes were prompted by
the emergence of a third-party offer to acquire the acquirer rather
than buyer’s remorse or financing challenges, as has been the
case in the earlier periods.2o

Between the peaks around 1999, 2006—2009, and 2015, dur-
ing which the total deal breakage rates exceeded 12% on aver-
age, approximately 9% of mergers failed to close on the an-
nounced terms. The relative stickiness of the aggregate
breakage rate across our twenty-five years of data is striking be-
cause merger agreements of today look very different from
agreements from the 1990s. Compared with agreements from
thirty years ago, merger agreements today are more than twice
as long and exhibit significantly greater “linguistic complex-
ity.”202 Much of this evolution has involved contract terms that
impact deal risk. For example, target termination fees have in-
creased from 2—-3% of deal value in the 1990s to 3—4% since the

198 See supra Figure 4.

199 See Michael J. de la Merced & Rachel Abrams, Staples and Office Depot Drop Mer-
ger Plan After Judge Blocks It, N.Y. TIMES, May 11, 2016, at B3.

200 See Michael J. de la Merced & Leslie Picker, Giant Mergers Face Deterrents from
the U.S., N.Y. TIMES, Apr. 7, 2016, at Al.

201 For example, Media General’s planned $2.4 billion acquisition of rival Meredith
Corporation was scuttled after it accepted an acquisition bid by Nexstar Broadcasting
Group. Leslie Picker, Media Marriage, N.Y. TIMES, Jan. 8, 2016, at B4.

202 Coates, Why Have M&A Contracts Grown?, supra note 22, at 14.
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2000s;203 match rights (another form of deal protection) prolifer-
ated from 60% of deals in 2003 to virtually 100% of deals by
2015;204 reverse termination fees, fees triggered by an acquirer-
initiated termination, were used in more limited circumstances
before 2005 but were included in over 40% of deals between 2010
and 2016;205 and “top-up” options, which reduce the pendency pe-
riod and certain obstacles to completion for two-step deals, did
not exist before 1999 but became nearly universal by 2004.206 Yet
despite the relentless contractual innovation, merger agree-
ments do not appear to have become meaningfully more bullet-
proof over the past two decades, at least at the surface level.207
A more fractured story emerges, however, for the subset of
deals featuring financial sponsors. As the lower panel of Figure 5
illustrates, a shift occurred around 2008: Successful acquirer-
Initiated terminations and renegotiations all but disappeared.
Private equity-backed buyers terminated or successfully renego-
tiated downward 11.5% of deals (41 of 355) that were announced
before 2008; the incidence peaked in 2007 when over 14.6% of fi-
nancial sponsor deals (12 of 82) were terminated by the buyer or
renegotiated downward. But from 2008 to the end of our data
sample in 2020, only two buyers out of four hundred sponsor-
backed deals successfully walked away from a signed acquisition:
In 2012, the Gores Group dropped its plans to buy Pep Boys—
Manny Moe & Jack after paying a $50 million breakup fee,20¢ and
in 2013, a Goldman Sachs Group affiliate terminated its plans to
buy Ebix, without paying any breakup fee, after federal regula-
tors launched a probe into Ebix’s accounting practices.2® And in
only two private equity deals did the buyer successfully negotiate

203 Restrepo & Subramanian, The New Look of Deal Protection, supra note 16, at
1024-25 & n. 57; see also Jin Q. Jeon & James A. Ligon, How Much Is Reasonable? The
Size of Termination Fees in Mergers and Acquisitions, 17 J. CORP. FIN. 959, 962-63,
963 tbl.1 (2011).

204 Restrepo & Subramanian, The New Look of Deal Protection, supra note 16, at 1031.

205 Jennejohn et al., supra note 17, at 950 fig.9.

206 Coates, Why Have M&A Contracts Grown?, supra note 22, at 24—-27.

207 Note, however, that some changes to the M&A landscape have the opposite effect
of increasing deal risk (for example, disappearance of stock and asset lockups). Never-
theless, our results are broadly consistent with Professors Fernan Restrepo and Guhan
Subramanian’s finding that completion rates for U.K. deals remain unchanged after the
U.K. prohibited all deal protections in 2011. Restrepo & Subramanian, The Effect of
Prohibiting Deal Protection, supra note 16, at 99-100.

208 A. Ananthalakshmi, Pep Boys Shares Tumble After Gores Calls Off Buyout,
REUTERS (May 30, 2012), https://perma.cc/5G2C-MYAT.

209 Syuthi Ramakrishnan, Ebix, Goldman Affiliate Scrap Merger Deal Due to Regula-
tory Probe, REUTERS (June 20, 2013), https://perma.cc/KYM3-LP4H.
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for a lower price post-announcement.?’® The robust macroeco-
nomic conditions during the mid-2010s may be part of the story;
private equity deals are more sensitive to credit market disrup-
tions because, as noted earlier, they routinely borrow 60—-90% of
the required purchase price.2’! However, in sharp contrast to
2007, all but one private equity—backed buyer consummated al-
ready-announced deals even after the COVID-19 pandemic hit,
suggesting that evolution in the standard terms of private equity
acquisition agreements—particularly the increase in reverse ter-
mination fee amounts that buyers must pay to walk away—could
also bear some responsibility.2:2

D. Deal Outcomes by Deal Attribute

Finally, Table 3 cross-tabulates deal outcomes against sev-
eral company and deal features. We report these findings in the
spirit of exploration, laying the groundwork for our discussion in
Part III of how a richer treatment of deal outcomes could advance
and shift M&A practice, doctrine, and empirical scholarship. Our
analysis here is entirely descriptive and does not reach conclu-
sions about causation. Still, we offer some preliminary analysis
and leave a fuller excavation to subsequent research.

We begin by disaggregating deal outcomes for strategic and
financial sponsor deals. As Table 3 illustrates, deals featuring fi-
nancial sponsors experienced a substantially higher breakage
rate than strategic acquirer ones. Notably, across the entire data
period, financial sponsor acquisitions appear more vulnerable to
both seller- and buyer-initiated terminations. In other words, fi-
nancial sponsor acquisitions face destabilizing forces on both
ends. On one side, private equity buyers tend to offer lower pre-
miums in acquisitions than strategic buyers,?* which in turn in-
creases the likelihood of post-announcement competition from

210 The two renegotiated transactions are the 2015 deal between an affiliate of For-
tress Investment Group and Home Loan Servicing Solutions and the 2020 deal between
Advent International and Forescout Technologies. See Daniel Taub, New Residential
Buys Home Loan Servicing’s Assets, Merger Ended, BLOOMBERG (Apr. 6, 2015),
https://www.bloomberg.com/news/articles/2015-04-06/new-residential-agrees-to-buy
-home-loan-servicing-assets; Ayanti Bera, PE Firm Advent to Buy ForeScout for $1.43
Billion in Revised Deal, REUTERS (July 15, 2020), https://perma.cc/9K7N-HTEZ2.

211 See Kaplan & Stromberg, supra note 178, at 123-24; supra notes 178-79 and ac-
companying text.

212 See WACHTELL TAKEOVER MANUAL, supra note 1, at 132—-34 (discussing the evolu-
tion of reverse termination fees in sponsor-backed deals).

213 See supra note 177 and accompanying text.
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other bidders and thus alternate deal or bump in consideration
outcomes. On the other side, private equity acquisition agree-
ments have traditionally been seen as affording more optionality
to exit for the buyer, particularly in the period before the 2008
financial crisis.2’* However, consistent with Figure 5 and studies
suggesting that the structure of private equity contracts have
evolved post-2008,215 we find that successful acquirer-initiated
terminations and renegotiations became nearly extinct in the sec-
ond half of our data period.

214 See Davidoff, The Failure of Private Equity, supra note 17, at 493-97.
215 See supra note 212 and accompanying text.
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Next, we consider the size of the transaction. We find that
acquisitions worth more than $5 billion faced substantially higher
rates of nonconsummation for myriad reasons: increased anti-
trust scrutiny by regulators; greater financing headwinds, which
means that buyers are more likely to pull away when credit dries
up; and more frequent use of stock as payment, which, as we ex-
plain below, heightens a deal’s vulnerability to market volatility.
We were, however, surprised to observe that deals exceeding $5
billion were also substantially more likely to be renegotiated up-
ward by the merging parties after the deal’s announcement. In-
tuitively, larger targets should encounter a smaller pool of poten-
tial bidders who have access to the capital necessary to make the
purchase, thus reducing the chances of a bidding war. Moreover,
most large acquisitions involve situations where the seller is con-
tacted by or solicits interest from more than one bidder before
signing the definitive agreement.2'6 A closer look at the underly-
ing transactions confirms that another force is at play: namely,
stockholder dissatisfaction with the initial deal price despite the
absence of an actionable alternative bid. Larger targets tend to
have higher levels of institutional ownership than smaller firms
and attract greater scrutiny from activist shareholders. Indeed,
the majority of acquisitions in our data announced since 2011 that
were valued at over $5 billion and then renegotiated upward post-
announcement involved seller shareholder resistance to the deal.

Table 3 also reports on the association between the composi-
tion of the merger consideration and outcomes. M&A transactions
involving all or some stock consideration are believed to be more
vulnerable to abandonment because market volatility can dra-
matically alter the value of the consideration.?!” In fact, many of
the stock acquisitions from the dot-com era were terminated by
mutual agreement because, after the deal’s announcement, the
buyer’s stock price fell from shareholders’ negative perception of
the anticipated financial or dilutive impact, which in turn re-
duced the deal price to target shareholders. Target companies
may even demand contractual protections in stock deals, includ-
ing the right to exit the transaction if the acquirer’s stock price

216 See Tingting Liu, Micah S. Officer & Danni Tu, Negotiation, Auction, or Negotiauc-
tion?! Evidence from the Field 15-16 (2023) (unpublished manuscript) (available on SSRN)
(finding that, among acquisitions of target firms in the S&P 1500 announced between 2005
and 2019, only 28% involved a “pure one-on-one negotiation” between the target and a
single bidder).

217 See Edward D. Herlihy, Addressing Market Volatility and Risk in M&A Agreements,
HARvV. L. SCH. F. ON CORP. GOVERNANCE (May 15, 2022), https://perma.cc/ZL.C4-U3HX.
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falls below a certain level.2:s Consistent with this narrative, we ob-
serve that all-cash acquisitions were less likely to break—in par-
ticular, to be withdrawn rather than renegotiated—than all-stock
or part-stock transactions. The reported incidences likely underes-
timate the relative transactional certainty associated with all-cash
deals because most financial sponsor buyouts are paid in cash. Ad-
ditional analysis reveals that, among strategic acquisitions, only
6.3% of all-cash deals broke compared with 11.5% and 11.3% of all-
stock and part-stock transactions, respectively.

Further, stock exchange listing rules require buying share-
holders’ (in addition to selling shareholders’) approval for the
merger under some circumstances for deals in which stock consti-
tuted part of the payment.2® The possibility of shareholder re-
sistance adds to the risk of nonconsummation; past studies have
found, for instance, that “the prospect of a shareholder vote serves
as a disciplinary device that makes the acquirer management
choose targets with greater synergies and/or offer lower premi-
ums than in cases without shareholder voting.”?20 It is therefore
unsurprising that we find all-stock and part-stock acquisitions
that require buyer-side voting were more likely to be withdrawn
by the buyers. We also observe, however, that those deals were
more frequently successfully jumped by third parties, suggesting
that buy-side voting functions effectively as a device that re-
strains bidder management from overpaying.

Finally, we consider the legal structure of the acquisition,
whether the transaction was a freezeout merger initiated by a
controlling stockholder, and the inclusion of a go-shop provision
in the merger agreement. As Part I.A explains, the acquisition of
a public company target typically takes the form of either a one-
step merger or a two-step tender offer. The principal advantage
of a two-step structure is the potential time saving that arises
from avoiding the need to prepare a proxy statement, solicit prox-
ies, and hold a shareholder meeting; shortening the delay between
signing and closing reduces the risk of intervening events that
could disrupt the deal.?2! As practical experience would predict, we

218 [d.

219 See, e.g., NASDAQ LISTING RULE 5635(a) (NASDAQ 2018).

220 Kai Li, Tingting Liu & Juan (Julie) Wu, Vote Avoidance and Shareholder Voting in
Mergers and Acquisitions, 31 REV. FIN. STUD. 3175, 3177 (2018); see also Afra Afsharipour &
J.T. Laster, Enhanced Scrutiny on the Buy-Side, 53 GA. L. REV. 443, 488-93 (2019) (survey-
ing the potential benefits of buy-side votes on acquisitions).

221 See LATHAM & WATKINS LLP, THE LATHAM & WATKINS TAKE-PRIVATE GUIDE: AN
OVERVIEW OF ACQUIRING A US PUBLIC COMPANY 7—8 (2021), https://perma.cc/AAK3-26GQ.
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observe that acquisitions structured as tender offers were signifi-
cantly less likely to break—across all breakage types—than those
structured as one-step mergers.

By contrast, the conventional wisdom is that controlling
stockholder freezeouts warrant enhanced judicial scrutiny be-
cause the controller-acquirer—the “800-pound gorilla” in the
room—could coerce anyone who stands in its way.?22 Table 3 in-
stead shows that the freezeouts were less likely than arm’s-length
transactions to be completed on the announced, controller-
negotiated terms. Within the deals in our data, it was far more
common for selling shareholders to extract a sweetened price
from a controller than from an arm’s-length acquirer (7.5% versus
2.4%), even though competing bids rarely emerged in the former
scenario. This finding offers support for arguments that minority
stockholder—-empowerment devices and enhanced judicial scru-
tiny can meaningfully constrain controller self-dealing.2?s Last,
Table 3 compares the breakdown of deal outcomes for acquisitions
that did and did not involve go-shop processes. As shown, go-
shops were associated with a higher incidence of successful third-
party topping bids and bump-in-consideration outcomes.22t We
unpack these results in more depth as well as their potential to
deepen our assessment of go-shop clauses and controlling stock-
holder freezeouts in the next Part of this Article.

III. ANEW FOUNDATION FOR M&A RESEARCH

Although much more work mining the relationship between
failed deals and various deal and market characteristics is war-
ranted, the data presented in Part II reveals significant blind
spots in our understanding of the relationship between law, insti-
tutions, market conditions, and contractual M&A terms. The law
and finance literatures are rife with empirical studies of M&A

222 TLeo E. Strine, Jr., The Inescapably Empirical Foundation of the Common Law of
Corporations, 27 DEL. J. CORP. L. 499, 509 (2002); see also Da Lin, Beyond Beholden, 44 J.
CORP. L. 515, 521-23 (2019) (describing judicial scrutiny that Delaware courts apply to
transactions involving controlling stockholders).

223 See William T. Allen, Jack B. Jacobs & Leo E. Strine, Jr., Function over Form: A
Reassessment of Standards of Review in Delaware Corporation Law, 56 BUS. LAW. 1287,
1306-09 (2001) (arguing that stockholders are more able to oppose going-private transac-
tions that they considered inadequate than judicial doctrine gave them credit for); Law-
rence A. Hamermesh, Jack B. Jacobs & Leo E. Strine, Jr., Optimizing the World’s Leading
Corporate Law: A 20-Year Retrospective and Look Ahead, 77 BUS. LAW. 321, 331-32 (2022).

224 These results remain, albeit with narrower differences for bumps in consideration
(5.8% versus 4.2%), even when we restrict the comparison to financial sponsor acquisitions.
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contractual evolution over the past thirty years, but this body of
scholarship focuses almost exclusively on its causes and largely
ignores its effects.?2s Scholars have, moreover, asked surprisingly
little about whether terms in M&A agreements are appropriately
calibrated to the risks that they are understood to address.226

The three Sections that follow are more of a survey than a
deep examination, offering our own preliminary findings on the
efficacy of go-shop provisions, the deal outcome preferences of
merger arbitrageurs, and the effect of financial market disrup-
tions on deal breakage rates.

A. Do Go-Shops Still Work?

Go-shop clauses permit the target company to actively solicit
and negotiate for alternative bids for a limited period after sign-
ing. They first appeared in Cargill Inc.’s 2000 agreement to pur-
chase Agribrands International, Inc.227 Since then, go-shops have
been used in approximately 5% of all deals, predominantly in fi-
nancial sponsor transactions where, according to our data, their
incidence has proliferated to an annual average of around 33%
since 2006. Proponents of go-shops view them as an effective
mechanism to ensure that target shareholders receive fair value
in the transaction. If the buyer’s offer is too low, the theory goes,
then a higher bidder will come forward during the go-shop pro-
cess.?28 Critics, on the other hand, assail go-shops as mere “window

225 See, e.g., Coates, Why Have M&A Contracts Grown?, supra note 22.

226 For example, since the 2008 financial crisis, the conventional wisdom has held
that reverse termination fees should be higher than target termination fees because target
companies suffer larger losses than acquirers when acquisitions fail. See, e.g., Afsharipour,
supra note 17, at 1222. But the size of reverse termination fees should reflect not just
expected harm in the event of the covered termination event but also the probability that
a covered termination event will occur. Even assuming that losses from a broken deal fall
asymmetrically on the target, an “efficiently” priced reverse termination fee should be
equal or smaller than the corresponding target termination fee if the risk that the acquirer
decides to walk away is sufficiently small compared to the risk of a target-initiated
breakup.

227 Agribrands Int’l, Inc., Definitive Proxy Statement (Form DEF 14A) (Mar. 16,
2001), https://perma.cc/TJV2-PAMV (“After Agribrands and Cargill executed the Merger
Agreement, Agribrands had a 30-day period in which it could solicit alternative acquisition
proposals from third parties.”). It is widely believed that the first go-shop deal was Welsh
Carson’s 2004 acquisition of U.S. Oncology. See, e.g., Subramanian & Zhao, supra note 19,
at 1216. We identify five deals with go-shops before U.S. Oncology. The first financial ac-
quirer deal with a go-shop was Welsh Carson’s acquisition of AmeriPath, announced in
December 2002.

228 See Go-Shop Provisions: A New Trend?, DAVIS POLK & WARDWELL (Dec. 2006),
https://[perma.cc/38KS-X57G.
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dressing” with “illusory” benefits.222 As one Wall Street Journal ar-
ticle critiqued, go-shops are mainly “conducted to combat lawsuits
claiming that companies[’] [boards of directors and lawyers] didn’t
do all they could to get good offers for shareholders.”230

The empirical picture of go-shops has been mixed. In a study
published shortly after go-shop provisions gained prominence,
Professor Guhan Subramanian examined 141 private equity buy-
outs announced between January 2006 and August 2007, of which
48 deals involved a go-shop process.2s! Subramanian found that
12.5% (6 of 48) of go-shops generated a higher third-party offer,
and that “pure” go-shops (those in transactions where there was
no presigning market check) yielded approximately 5% higher
returns to target shareholders than deals without a go-shop pro-
cess.22 From these results, Subramanian concluded that “a pure
go-shop can be a valuable tool for extracting the highest possible
price in the sale of the company.”233

In 2020, Subramanian and a coauthor, Annie Zhao, updated
his original findings by examining a sample of 114 financial buyer
deals with go-shops announced between January 2010 and June
2019.23¢ Comparing this new sample to Subramanian’s earlier
results, the authors reported that the jump rate in deals with
go-shops had dropped precipitously, from 12.5% (8 of 48) to 6.1%
(7 of 114) by some measures.23s They argue that the decline is ev-
idence that the go-shop process had been “corrupted” by innova-
tion: While the original study demonstrated that a go-shop pro-
cess could be an effective tool for postsigning price discovery, the
newer results suggested that recent developments in deal struc-
turing—the ubiquity of match rights, growing conflicts of interest
for management and investment bankers, and changes in certain
definitional merger terms—had undermined go-shops’ effective-
ness.236 Studies by financial economists similarly yield mixed find-

229 Subramanian, Go-Shops vs. No-Shops, supra note 19, at 740.

230 Ryan Dezember, Kohlberg Withdraws from Steinway Bidding, WALL ST. J. (Aug. 13,
2013), https://www.wsj.com/articles/SB10001424127887324085304579010812935128136.

231 Subramanian, Go-Shops vs. No-Shops, supra note 19, at 742.

232 See id. at 749 tbl.3, 752 fig.2.

233 Id. at 755.

234 Subramanian & Zhao, supra note 19, at 1226-217.

235 Jd. at 1230-31.

236 See id. at 1279, 1232-71.
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ings, although the general weight of the empirical evidence sup-
ports the view that the inclusion of a go-shop process has been
beneficial for target shareholders.23

To date, the focus of the go-shop literature has been trained
on whether a higher third-party bid emerges during the go-shop
process, in which case the go-shop is deemed successful. Our out-
come typology and data provide a different lens through which to
study go-shops’ effectiveness: whether go-shops deliver post-
announcement deal revisions that are economically favorable to
target company shareholders (i.e., an alternate deal or bump in
consideration outcome).238 Because the potential to realize such
improvements is the raison d’étre of go-shops, they are arguably
the best measure of go-shops’ success.

Figure 6 illustrates the yearly rate of alternate deal and
bump in consideration outcomes for financial sponsor acquisitions
announced between 2006, when go-shops first achieved popular-
ity, and 2020, dividing the sample into deals with and without a
go-shop process. As shown in Figure 6, 2009 is an outlier with a
starkly elevated rate of target-favorable post-announcement revi-
sions: Approximately 57% of go-shop deals were either success-
fully jumped by third parties or renegotiated upward that year.
We discussed possible explanations for this rise earlier in Part II.
With 2009 removed, we observe a modest decline in the rate of
alternate deal and bump in consideration outcomes among go-
shop deals since 2006, from 14.5% (8 out of 55) during the period
2006-2008, to 11.9% (7 out of 59) during the period 2010-2014,
and to 9.5% (6 out of 63) during the period 2015-2020. Critically,
the difference in the rate of these outcomes between go-shop and
non-go-shop deals has narrowed considerably since 2006. The go-
shop versus non-go-shop difference was 4.7% during the period
2006-2008 (14.5% versus 9.8%), 7.2% during the period 2010—
2014 (11.9% versus 4.7%), and then 1.5% during the period 2015—
2020 (9.5% versus 8.0%). These results lend further support to the
hypothesis that the efficacy of go-shops has changed, particularly
since 2015. Had economic conditions or other market develop-
ments propelled the decline of alternate deals and price bumps,

237 See id. at 122526 (summarizing the prior academic literature on go-shops).

238 To our knowledge, only one other empirical study has assessed the association be-
tween go-shops and upward revisions of the initial offer price. See Sridhar Gogineni &
John Puthenpurackal, The Impact of Go-Shop Provisions in Merger Agreements, 46 FIN.
MGMT. 275, 300-05 (2017). That study, however, collapses alternate deals and bumps in
consideration and therefore does not notice the shifts in go-shop outcomes that we discuss
in Figure 6.
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we would expect go-shop and non-go-shop deals to be similarly
affected.

FIGURE 6: ALTERNATE-DEAL AND BUMP-IN-CONSIDERATION
OUTCOME RATES AMONG FINANCIAL SPONSOR ACQUISITIONS
(2006-2020)

Rate
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We also examine what happens in a go-shop deal after a new
bidder appears. Surprisingly, no other study has followed the go-
shop process through to its conclusion. A go-shop process that suc-
cessfully elicited a competitor normally ends in one of three out-
comes: an alternate deal with that third party; a renegotiation
with the original buyer who matches or exceeds the terms of the
new bid, resulting in a price bump; or, in rare cases, consumma-
tion on the announced terms despite the topping bid.2s® Figure 7

239 The latter scenario happened in 2019 when Vitamin Shoppe accepted an offer from
the Franchise Group for $6.50 per share. During the go-shop period, an undisclosed third
party made a proposal for an all-cash acquisition at $7.25 per share, and Vitamin Shoppe
continued to facilitate the third party after the go-shop period expired. Vitamin Shoppe,
Inc., Definitive Proxy Statement Relating to Merger or Acquisition (Form DEFM14A) 36—
37 (Nov. 12, 2019), https://perma.cc/5E2J-G3HY. The third party was ultimately unable
to obtain the necessary financing, so the original deal with the Franchise Group closed on
the announced terms. Id. There was also one deal in our data—a private equity group’s
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reports the outcomes for the twenty-seven financial sponsor ac-
quisitions in our dataset with a successful go-shop process, with
“successful” defined as the emergence of an “excluded party”
whose bid is reasonably expected to lead to a superior proposal
after further negotiation. Figure 7 reveals an abrupt shift in how
go-shops end. During the early days of go-shops, the third-party
bidder who emerged during the go-shop process almost always
won the ensuing bidding war. Nearly three-fourths (13 out of 18)
of the financial sponsor deals announced before 2014 with a suc-
cessful go-shop resulted in the seller breaking the agreement with
the original buyer to accept a third-party offer instead. For the
five remaining deals, the target boards did not ultimately reach
an agreement with the third party that they deemed superior to
the original agreement and therefore continued to recommend
that target shareholders vote for the original transaction.

But since 2014, a third-party winner from the go-shop process
has become much rarer. There were only two private equity buy-
outs in our data announced between 2014 and 2020 in which the
seller terminated the original merger agreement to partner with
a third party who emerged during the go-shop process: in January
2020, when Wesco International broke up a merger between
Clayton Dubilier & Rice and Anixter International,?t and in De-
cember 2020, when ATN International topped Macquarie Capital
and GCM Grosvenor’s bid for Alaska Communications Systems
Group.24t Prior to that, the last time a private equity deal was
successfully jumped through a go-shop process was in 2013, when
hedge fund manager John Paulson made a $38 per share bid for
Steinway Musical Instruments during the go-shop period, which
the original buyer, Kohlberg & Company, declined to match.2+

2007 acquisition of Restoration Hardware Holdings—in which the go-shop process suc-
cessfully drew out an “excluded party.” After the go-shop period ended, the buyer group
cut the deal price from $6.70 to $4.50 a share and Restoration Hardware did not reach any
alternative deal with the excluded party, resulting in a unique decrease-in-consideration
outcome. See Restoration Hardware, Inc., Definitive Proxy Statement Relating to Merger
or Acquisition (Form DEFM14A) 35-52 (May 9, 2008), https://perma.cc/375H-VTJN.

240 Colin Kellaher, Wesco Outbids Clayton Dubilier & Rice with $3.38 Billion Deal for
Anixter, WALL ST. J. (Jan 13, 2020), https://www.wsj.com/articles/wesco-outbids-clayton
-dubilier-rice-with-3-38-billion-deal-for-anxiter-11578942202.

241 Alaska Commc'ns Sys. Grp., Inc., Current Report (Form 8-K) exh. 99.1 (Jan. 4,
2021), https://perma.cc/96ZF-LB2C (containing a press release titled “Alaska Communi-
cations Announces Definitive Agreement to Be Acquired by ATN International, Inc. in a
$332 Million Transaction; Merger Agreement with Macquarie Capital and GCM
Grosvenor Has Been Terminated”).

242 See Ryan Dezember, Steinway Agrees to Rival Buyout Deal, WALL ST. J. (Aug. 14,
2013), https://www.wsj.com/articles/SB10001424127887324139404579012411694413976.



934 The University of Chicago Law Review [93:867

FIGURE 7: OUTCOMES OF “SUCCESSFUL” GO-SHOPS AMONG
FINANCIAL SPONSOR ACQUISITIONS (2005-2020)

Incidence
=

)

2005 2010 2015 2020

0
Time

W Avernate deal Bump in consideration Other

The more common scenario among successful go-shops after
2014 is where the seller board determined that the third-party
bid constitutes a superior proposal and the initial buyer then ex-
ercised its contractual right to match the third party’s terms, re-
sulting in a price bump for target shareholders. This was the case
in nearly one-half (4 out of 9) of the post-2014 financial sponsor
deals with a successful go-shop, in contrast to the pre-2014 period
when original buyers rarely invoked their match right and never
won a bidding war against a designated superior proposal.

This shift in go-shop outcomes cannot be explained by the ex-
istence of buyers’ match rights alone. Match rights have been a
ubiquitous feature of private equity merger agreements since as
early as 2010.2+¢ Rather, what changed between the 2010-2013
and 2014-2020 time frames was the buyers’ willingness or ability
to exercise their rights. The buildup of “dry powder”—money
raised from investors that remained unspent—held by private eq-
uity funds potentially completes the explanation.2¢ The level of

243 See Subramanian & Zhao, supra note 19, at 1229 tbl.2 (observing that all deals in
their sample from 2010-2019 include match rights).
244 BAIN & CO., GLOBAL PRIVATE EQUITY REPORT 2020 12 fig.1.12 (2020).
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unspent capital in private equity funds remained below $1.5 tril-
lion between 2007 and 2014, then surged to almost $2.5 trillion
by 2019.245 Private equity sponsors with more dry powder are not
only better able to match a topping bid, they may also be highly
motivated to do so because they would otherwise need to return
the undeployed funds back to their investors.26 The shift in go-
shop outcomes from success by third parties to success by the orig-
inal buyers also provides a more robust explanation for the de-
cline of go-shop effectiveness that we, and Subramanian and
Zhao, observe. When the original buyer has an “unlimited” match
right, which is typical, “a third party will bid [during the go-shop
period] only if it believes it can beat the [original buyer] in a bid-
ding contest.”?¢” Thus, as private equity funds’ willingness to pay
for deals increases—because they have more resources and moti-
vation—their match rights correspondingly exert greater deter-
rence against third-party go-shop bids.

B. Do Controlling Shareholders Exert Inherently Coercive
Authority?

In March 2025, Delaware enacted what has been called “the
most significant single-year revision of Delaware’s corporate
code” in over a half century.2: A central target of the reforms was
the Delaware Supreme Court’s 2024 decision in In re Match
Group, Inc. Derivative Litigation,?® in which the Delaware Su-
preme Court affirmed that its case law governing transactions in-
volving a controlling shareholder rests on the premise that a con-
troller “generally has inherently coercive authority over the board
and the minority stockholders.”?s This inherent coercion in turn
undermines the efficacy of the traditional corporate governance
protections against controlling shareholder opportunism, so that

245 [d.

246 See Francois Degeorge, Jens Martin & Ludovic Phalippou, On Secondary Buyouts,
120 J. FIN. ECON. 124, 125 (2016) (explaining the hypothesis that “if the [buyout] fund has
excess capital near the end of the investment period, then a general partner [of the private
equity firm] has an incentive to ‘burn money’ by taking bad deals”).

247 Subramanian & Zhao, supra note 19, at 1234; Choi, supra note 16, at 806-11
(demonstrating how an unlimited match right could “shut out low-valuation buyers . ..
whose expected profit may not justify their participation costs”).

248 Fric Talley, Sarath Sanga & Gabriel V. Rauterberg, Delaware Law’s Biggest Over-
haul in Half a Century: A Bold Reform—or the Beginning of an Unraveling?, THE CLS
BLUE SKY BLOG (Feb. 18, 2025), https://perma.cc/37TNR-BWIK.

249 315 A.3d 446 (Del. Apr. 4, 2024).

250 Id. at 467.
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neither approval by nominally independent directors nor ap-
proval by disinterested shareholders alone can be a sufficient
guarantor of a transaction’s fairness.?”! Based on this proposition,
the Match court determined that any situation where a controller
transacts with the controlled company and receives a nonratable
benefit must be subject to searching judicial scrutiny unless the
transaction is conditioned on approval by both independent direc-
tors and a majority-of-the-minority shareholder vote.252

The 2025 revisions to Delaware’s corporate code explicitly
overruled Match. With the exception of freezeouts in which the
controller seeks to acquire the remaining shares of a company,
conflicted-controller transactions are now protected by a liability
safe harbor so long as approval by either nominally independent
directors or a majority-of-the-minority shareholder vote was ob-
tained.253 Proponents of the revisions had argued that the cleansing
processes mandated by Match—particularly the majority-
of-the-minority shareholder vote—add “significant” closing and liti-
gation risks to conflicted-controller transactions with minimal corre-
sponding benefit.2s¢+ Whatever its merits in the past, the contention
goes, the inherent coercion theory is obsolete for modern markets
populated by vocal institutional investors.2ss In a high-profile article,
two former Delaware Supreme Court Chief Justices, Jack Jacobs and
Leo Strine, Jr., and their coauthor, Professor Lawrence Hamermesh,
described the inherent coercion logic as “empirically baseless” be-
cause, from their observations, minority institutional investors and
directors today exhibit “no fear” of reprisal from controllers.256

From our perspective, the debate over inherent coercion and
the appropriate doctrinal framework for conflicted-controller
transactions lacks systematic empirical grounding. In theory, ap-
proval from independent directors and approval from minority
shareholders function as “complements and not substitutes” in
ensuring the fairness of a conflicted transaction.s” An effective

251 See id. at 467—68.

252 Id. at 451.

253 See DEL. CODE ANN. tit. 8, § 144 (2026) (popularly known as Senate Bill 21).

254 Scott A. Barshay & Andre G. Bouchard, Transformative Amendments Proposed to
Delaware General Corporation Law, PAUL, WEISS, RIFKIND, WHARTON & GARRISON (Feb.
25, 2025), https://perma.cc/S6VD-K36F; accord Delaware Legislators and Governor Pro-
pose Landmark Legislation, WILSON SONSINI GOODRICH & ROSATI (Feb. 18, 2025),
https://[perma.cc/C2S5-GZWU.

255 See Match, 315 A.3d at 467-68.

256 Hamermesh et al., supra note 223, at 342.

257 In re Cox Commc'ns, Inc. S’holders Litig., 879 A.2d 604, 619 (Del. Ch. 2005).
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special committee of independent directors acts as a unitary bar-
gaining agent that can extract the highest possible price from the
controlling shareholder, while the majority-of-the-minority
shareholder vote backstops against the possibility that the nomi-
nally independent directors were in fact unduly deferential to the
controller’s interests.2’s In other words, if conflicted-controller
transactions are inherently coercive, then the dual mechanisms of
independent director and minority shareholder approval should
achieve meaningfully better outcomes for minority shareholders
than either device alone.?s® Whether this theory resembles real-
world practice remains a vital and largely unanswered question.260

To begin to fill this void, we used our data and outcomes ty-
pology to examine whether a majority-of-the-minority share-
holder vote increases the deal price received by minority share-
holders in controlling shareholder freezeout transactions relative
to approval by a special committee of nominally independent di-
rectors alone. Framing the issue in this way reflects the reality
that nearly all freezeouts are negotiated by a special committee,
but controllers were until recently reluctant to also condition the
deal on approval by minority shareholders.26t Figure 8 charts the
frequency of majority-of-the-minority approval provisions in all
freezeout transactions announced since 2000 that were struc-
tured as statutory mergers, as well as the subset of such deals

258 [d.

259 Id.; see also In re MFW S’holders Litig., 67 A.3d 496, 503 (Del. Ch. 2013), aff'd sub
nom. Kahn, 88 A.3d 635 (“A transactional structure with both [ ] protections is fundamen-
tally different from one with only one protection.”).

260 One previous study examines the related question of MFW's impact on deal out-
comes. Fernan Restrepo, Judicial Deference, Procedural Protections, and Deal Outcomes
in Freezeout Transactions: Evidence from the Effect of MFW, 6 J.L. FIN. & ACCT. 353 (2021).
Restrepo found that the incidence of majority-of-the-minority vote conditions increased
after MFW, yet the decision did not meaningfully impact deal premiums or completion
rates of merger freezeouts. Id. at 374. Restrepo concluded based on this outcome that the
dual protections framework embraced by MFW may be functionally equivalent to the en-
hanced judicial scrutiny regime that applied to merger freezeouts prior to MFW. Id. at
386—89. While a valuable elucidation of MFW's influence, Restrepo’s study did not attempt
to isolate the impact of the majority-of-the-minority vote condition by examining post-an-
nouncement deal revisions or terminations that benefit minority shareholders.

261 See, e.g., Delaware Legislators and Governor Propose Landmark Legislation, supra
note 254 (observing that “[o]btaining [ ] a minority stockholder vote for a public company,
for example, can be exceedingly difficult in various transactions”); Gregory V. Gooding,
William D. Regner & Jacob Dougherty, Debevoise & Plimpton Special Committee Report,
HARV. L. SCH. F. ON CORP. GOVERNANCE (Feb. 10, 2024), https://perma.cc/AC95-PCEV (ex-
plaining that “[t]he primary reason a controller might decide to subject a take-private
transaction to special committee approval, but not to a majority-of-the-minority vote re-
quirement, is that the vote requirement increases completion risk”).
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involving only Delaware targets.262 Across the entire sample, the
incidence of majority-of-the-minority approval provisions has dou-
bled from approximately 40% of freezeout mergers before 2010 to
over 85% of freezeout mergers since then. The trajectory is similar
for Delaware targets, rising from approximately 42% to 89%.

What is particularly interesting is that this shift predates
the Delaware Chancery Court’s 2013 decision in In re MFW
Shareholders Litigation,>* which altered the standard of review
for merger freezeouts when they are conditioned up front on in-
dependent director and minority shareholder approval in order to
encourage the use of these two mechanisms.26¢ Controllers and
their advisers appear to have anticipated the MFW blueprint af-
ter In re CNX Gas Corp. Shareholders Litigation,?s> which was
decided in 2010 and presaged the doctrinal framework that MFW
subsequently embraced.26¢

Figure 9 shows that, when the controller agrees to condition
a merger freezeout on a majority-of-the-minority vote, minority
shareholders are capable of leveraging this right to extract a
higher price from the controller than the amount agreed upon by
nominally independent directors and are willing to vote against
acquisitions they perceive to be undervalued. In 14.8% of merger
freezeouts (4 of 27) involving Delaware targets and subject to a
majority-of-the-minority condition, minority shareholders suc-
cessfully obtained a price increase over the announced acquisition
terms. In one other case (Cablevision), minority shareholders
voted down the transaction. A ¢-test indicates no statistically sig-
nificant difference with respect to the controller’s pre-deal stake
or deal size between transactions that were amended or rejected
by minority shareholders and those that proceeded to completion
on the announced terms. Finally, by way of comparison, all sev-
enteen merger freezeouts that were not conditioned on minority
shareholder approval proceeded to completion as announced.

262 We exclude transactions pursued as a unilateral tender offer followed by a short-
form merger because of the distinct doctrinal treatment those acquisitions received under
Delaware law for most of the period of our study. See Guhan Subramanian, Fixing
Freezeouts, 115 YALE L.J. 2, 17-22 (2005). We likewise exclude acquisitions of general or
limited partnerships because those are unincorporated business entities and thus not sub-
ject to Delaware corporate law.

263 67 A.3d 496 (Del. Ch. 2013), aff'd sub nom. Kahn, 83 A.3d 635.

264 Jd. at 502.

265 4 A.3d 397 (Del. Ch. 2010).

266 Id. at 412-14.
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Finally, all five freezeouts discussed above in which minority
shareholders successfully resisted the originally announced pur-
chase price required efforts led by prominent activist funds. These
deals illustrate the modern corporate governance dynamic where
motivated activists take the lead on identifying undervalued
deals and traditionally passive institutional investors then cast
the decisive votes.?s” For example, in 2018, the controlling share-
holders of AmTrust Financial Services announced an agreement
to take AmTrust private at $13.50 per share.2¢8 Activist and
AmTrust shareholder Carl Icahn objected, describing the deal
price as “blatantly taking advantage’ of [AmTrust’s] minority
shareholders,”2¢* and sued the controllers for breach of fiduciary
duty.2 When it became clear that Icahn’s opposition campaign
would succeed and the deal would not receive the requisite level
of minority shareholder support, AmTrust’s controlling share-
holders delayed the shareholder vote and entered into direct ne-
gotiations with Icahn.2" Icahn ultimately agreed to support an
amended merger agreement with a price of $14.75 per share,
which AmTrust’s special committee and a majority of its minority
shareholders subsequently approved.2”

267 See Ronald J. Gilson & Jeffrey N. Gordon, The Agency Costs of Agency Capital-
ism: Activist Investors and the Revaluation of Governance Rights, 113 COLUM. L. REV.
863, 896 (2013).

268 Michael Rapoport, Icahn Fights Attempt to Take AmTrust Financial Services Pri-
vate, WALL ST. J. May 17, 2018), https:/www.wsj.com/articles/icahn-fights-attempt-to
-take-amtrust-financial-services-private-1526591534.

269 [d.

270 Diptendu Lahiri, Carl Icahn Files Lawsuit Against AmTrust, Controlling Family,
REUTERS (May 21, 2018), https://perma.cc/9Z8C-AJUY.

271 Michael Rapoport, AmTrust Delays Shareholder Vote on Going-Private Deal, WALL
ST. J. (June 4, 2018), https://www.wsj.com/articles/amtrust-delays-shareholder-vote-on
-going-private-deal-1528122830.

272 Waverly Colville, AmTrust Goes Private in $2.95 Billion Cash Deal, WALL ST. J.
(June 21, 2018), https://www.wsj.com/articles/amtrust-goes-private-in-2-95-billion-cash
-deal-15295999717.
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FIGURE 8: INCIDENCE OF MAJORITY-OF-THE-MINORITY VOTE
CONDITIONS AMONG FREEZEOUT MERGERS OVER TIME (2000—2020)
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FIGURE 9: FREEZEOUT MERGER OUTCOMES (2000—2020)

Completed on original terms | 21
MoM condition . Bump in consideration 4
27 Withdrawal by target 1

Withdrawal by acquirer 1

Controlling shareholder
freezeout merger with
Delaware target

No MoM condition
an

A4

Completed on original terms | 17




2026] How Deals Die 9241

Our findings here provide at least two important implications
for Delaware’s controlling shareholder jurisprudence. First, when
given the chance to have their say, minority institutional inves-
tors appear capable of opposing freezeouts that they perceive to
be exploitative—at least in cases where an activist has taken the
lead. The rate of post-announcement bump-in-consideration or
withdrawal-by-target outcomes is far higher among Delaware
merger freezeouts subject to a majority-of-the-minority condition
than among Delaware merger freezeouts subject only to special
committee approval or among one-step mergers overall (18.5%
versus 0% and 3.9%, respectively).

On the flip side, the evidence that controllers have on occasion
raised the deal price that was previously agreed to by a special
committee in response to minority investor dissatisfaction suggests
that special committees are not uniformly efficacious and their de-
cision-making with regard to freezeouts may be tainted by inher-
ent coercion. Or another bargaining dynamic could be at play: If the
special committee anticipates vigorous post-announcement negoti-
ations led by minority shareholders, then the special committee
may not push the controller for (and the controller may be unwilling
to offer) the highest possible price at the pre-announcement stage.

Second, the fact that we observed no case in which a merger
freezeout failed to reach the requisite majority-of-the-minority
shareholder threshold without a campaign led by activist funds
raises important questions about who should be recognized as a vi-
able bargaining agent for minority shareholders. In particular, is an
amended merger agreement that was the product of post-announce-
ment negotiations between the controller and an activist minority
investor conceptually distinguishable from a merger agreement that
was negotiated between the controller and a special committee of
nominally independent directors? Do both agreements warrant the
same degree of judicial inquiry into substantive fairness? Delaware
courts have so far evaded this question.2”s On this point, our data
underscores that activists have the requisite incentives and exper-
tise to extract the controller’s best price. Particularly in situations
where the special committee has shown itself to be dominated or in-
effective, activist funds might be the most potent bargaining agent
for minority shareholders.

273 In re AmTrust Fin. Servs., Inc. Sholder Litig., 2020 WL 914563, at *9 (Del. Ch. Feb.
26, 2020) (describing the parties’ disagreement over whether MFW requires that “every as-
pect of the challenged transaction be negotiated by the Special Committee” as “an interesting
and seemingly novel question” but “the court need not resolve it, at least at this time”).
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C. Do Arbitrageurs Always Prefer Deal Completion?

The influence of merger “arbitrageurs” on M&A deal dynamics
is an important topic in M&A jurisprudence and scholarship.27
Merger arbitrage, also called risk arbitrage, is an investment strat-
egy that consists of investing in the stocks of companies involved
in pending mergers with a view toward profiting from the
“spread”—the difference between the agreed deal consideration
and the target company’s stock price.2’s Merger arbitrageurs, who
specialize in assessing deal risk, estimate the probability that a
deal will break and evaluate whether the observed spread compen-
sates them for bearing that risk.2’6 By buying the shares of target

274 See, e.g., Unocal Corp. v. Mesa Petroleum Co., 493 A.2d 946, 955-56 (Del. 1985) (“[A]
board may reasonably consider the basic stockholder interests at stake, including those of
short term speculators, whose actions may have fueled the coercive aspect of the offer at the
expense of the long term investor.”); Unitrin Inc. v. Am. Gen. Corp., 651 A.2d 1361, 1386
(Del. 1995) (“This Court has stated that distinctions among types of shareholders are neither
inappropriate nor irrelevant for a board of directors to make, e.g., distinctions between long-
term shareholders and short-term profit-takers, such as arbitrageurs, and their stockholding
objectives.”); Air Prods. & Chems., Inc. v. Airgas, Inc., 16 A.3d 48, 105 (Del. Ch. 2011):

[The target company’s] board members testified that the concepts of coercion,
threat, and the decision whether or not to redeem the [poison] pill were none-
theless ‘implicit’ in the board’s discussions due to their knowledge that a large
percentage of [company]’s stock is held by merger arbitrageurs who have short-
term interests and would be willing to tender into an inadequate offer.

See also, e.g., Kahn, 88 A.3d at 643 (noting that plaintiffs had argued that “majority-of-the-mi-
nority votes may be unduly influenced by arbitrageurs that have an institutional bias to approve
virtually any transaction that offers a market premium, however insubstantial it may be”).

275 See, e.g., Mark Mitchell & Todd Pulvino, Characteristics of Risk and Return in
Risk Arbitrage, 56 J. FIN. 2135, 2139 (2001) (“The arbitrage spread is defined to be the
offer price minus the target price divided by the target price.”); Ben Branch & Jia Wang,
Risk-Arbitrage Spreads and Performance of Risk Arbitrage, 11 J. ALT. INVS. 9, 9 (2008)
(“The risk-arbitrage spread, defined as the percentage difference between the offer price and
the target’s post-announcement market price, represents the expected gain for arbitrageurs
if a deal succeeds and thus plays an important role in the risk-arbitrage process.”).

276 See, e.g., JOHN FRED WESTON, MARK MITCHELL & JOHN HAROLD MULHERIN,
TAKEOVERS, RESTRUCTURING, AND CORPORATE GOVERNANCE 597 (4th ed. 2004) (“Merger ar-
bitrage [] is risky due to the occasional deal failure, and is thus often referred to as risk
arbitrage. Merger arbitrageurs specialize in bearing deal-failure risk and typically attempt
to avoid overall market risk as much as possible.”). Many prominent figures in American
finance have pursued merger arbitrage investing. For example, value investor Warren Buf-
fett, widely viewed as one of the greatest investors in history, spent a portion of his early
investing career doing merger arbitrage. See, e.g., Letter from Warren Buffett to Sharehold-
ers, Berkshire Hathaway Inc. (Feb. 29, 1987) (available at https://www.berkshirehatha-
way.com/letters/1987.html) (“We have practiced arbitrage on an opportunistic basis for decades
and, to date, our results have been quite good.”). And Robert Rubin, who served as Secretary of
the Treasury under President Bill Clinton and who had previously been CEO of investment bank
Goldman Sachs, was a well-known merger arbitrageur at Goldman in the 1970s and 1980s. See
Leonard Sloane, Arbitrageur Takes the Big Chances, N.Y. TIMES, Apr. 6, 1977, at D9 (“Mr.
Rubin’s peers generally consider him one of th [sic] best of the players in risk arbitrage.”).
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companies in announced M&A transactions, arbitrageurs supply
fundamental investors with liquidity, allowing them to lock in
gains and redeploy capital.2?

Because arbitrageurs typically own a significant proportion of
the target company’s stock when shareholder approval for the mer-
ger 1s sought, their votes may affect the deal’s fate. More than that,
their votes may affect directorial liability. In an important and con-
troversial 2015 decision, the Delaware Supreme Court held that
where disinterested and informed stockholders approve a merger,
the deferential “business judgment rule” applies: Directors are
cleansed of any misconduct and insulated from liability arising
from the transaction.2

Scholars have questioned whether the “cleansing” effect of a
shareholder vote is warranted—in part because of the role of arbi-
trageurs, whose incentives may not always be aligned with those
of long-term, fundamental investors. According to Professor James
Cox and coauthors Tomas Mondino and Randall Thomas, arbitra-
geurs “blindly support” and “inevitably vote to approve the deal” in
order to “capture the spread”—and such voting behavior does not
provide a sound basis for insulating directors from liability.27

Do merger arbitrageurs invariably favor deal completion?
Our deal outcome typology and dataset can provide new insight
into this question. Figure 10 shows a box plot of arbitrage returns
for all of the deals in our dataset, broken down by deal outcome.
Unsurprisingly, median arbitrage returns are higher for deals
with alternate-deal and bump-in-consideration outcomes than for
deals that were completed on the originally agreed terms. These
two outcomes often represent the best-case scenario for the target

277 See WESTON ET AL., supra note 276, at 620 (“Many investors seek to exit their in-
vestment in a company after it has agreed to a takeover. Merger arbitrageurs provide
these investors with the liquidity to exit without a price impact.”); KATE WELLING & MARIO
GABELLI, MERGER MASTERS: TALES OF ARBITRAGE 84 (2018) (“[A]rbitrageurs provide li-
quidity for people who don’t want to wait for those mergers to close or don’t want to take
the risk that they don’t close. . . . The risk-arbitrage business just plays a very important
role in providing liquidity to the markets.” (quoting merger arbitrageur Michael Price)).
Merger arbitrageurs sometimes describe themselves as “insurers” of fundamental inves-
tors. See, e.g., WESTON ET AL., supra note 276, at 596 (“Arbitrageurs step in and buy the
target shares from the investors, thereby in effect selling insurance against deal failure to
those investors.”); id. at 607 (“Many merger arbitrageurs view their occupation as one of
selling insurance.”); WELLING & GABELLI, supra, at 173 (“I'm underwriting the deal clos-
ing, therefore I'm taking that risk from the long-only guy who owned the stock but who
said, ‘I don’t want to take that risk.” So the arb spread is my underwriting premium.”
(quoting merger arbitrageur Clint Carlson)).

278 Corwin v. KKR Fin. Holdings LLC, 125 A.3d 304, 312-14 (Del. 2015).

279 Cox et al., supra note 146, at 512, 514.
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company’s shareholders (including arbitrageurs). Equally unsur-
prisingly, median arbitrage returns for withdrawn-by-acquirer
and regulatory-block deals are typically very negative: Investors
who bought the stock immediately after announcement and held
it to the deal’s conclusion usually lost money.

Somewhat less obviously, median arbitrage returns are positive
for withdrawn-by-target deals, and quite close to the median for
completed-as-announced deals. Moreover, third-quartile arbitrage
returns of withdrawn-by-target deals exceed the maximum arbi-
trage returns of completed-as-announced deals. That is, arbitra-
geurs who put on their trades at deal announcement and hold to deal
conclusion often fare quite well in deals in which the target company
withdraws and remains independent. In these situations, the tar-
get’s post-termination stand-alone value exceeds the value of the
consideration that was offered in the deal: perhaps the target’s
stand-alone valuation has increased, or the per-share consideration
being offered has declined (e.g., if the deal involves an exchange ra-
tio and the acquirer’s stock price has declined). Under these circum-
stances, arbitrageurs should rationally prefer deal noncompletion.

FIGURE 10: ARBITRAGE RETURNS BY DEAL OUTCOME (1996-2020)
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Anecdotal evidence reinforces the conclusion that arbitra-
geurs sometimes prefer breakage to completion. In November
1996, insurance company Washington National agreed to be ac-
quired by PennCorp Financial for around $400 million, consisting
of $29.50 per share in cash and stock.2s® By the following August,
merger arbitrageur John Paulson publicly expressed his prefer-
ence that the deal fall apart:

Washington National is under pressure from some share-
holders to let the deal die unless PennCorp is willing to
sweeten its offer. Paulson & Co, which has a 6.2 percent
stake in Washington National, argues that in the nine
months since the deal was negotiated, prices for life insurers
have increased markedly and therefore PennCorp’s offer is
no longer adequate. . .. John Paulson, who heads the Paul-
son & Co money management firm, said he hopes the deal
expires. “I would like to see the merger agreement expire and
then to quickly bring someone else to the table,” he said.
“With all the interest in life insurance companies because of
the significant consolidation benefits, I'd be very surprised
that there wouldn’t be another buyer right behind them at a
higher price,” he said.2s!

Paulson got his wish: A few days later, the parties announced that
the deal had been terminated,?s? and within weeks Washington
National agreed to be sold to another buyer for $33.25 per share
in cash.23 Merger arbitrageurs who held the stock at the time
benefited from the deal’s termination.

To be clear, our analysis does not imply that arbitrageurs’ in-
centives are perfectly aligned with those of long-term investors in
the target company’s stock, nor that Corwin v. KKR Financial
Holdings LLC?+ was correctly decided. It does, however, suggest
that one should avoid blanket assumptions about arbitrageurs’

280 Reuters, Penncorp Will Acquire Washington National, N.Y. TIMES, Nov. 16,
1996, at 39.

281 Patricia Vowinkel, Deadline Nears for Washington Nat’l Deal, REUTERS, Aug.
17, 1997.

282 Dow dJones, Washington National and Penncorp End Merger Pact, N.Y. TIMES
(Sept. 3, 1997), https://www.nytimes.com/1997/09/03/business/washington-national-and-
penncorp-end-merger-pact.html.

283 About three weeks later, on September 22, Washington National agreed to be ac-
quired by Conseco Inc. for $33.25 in cash. Dow Jones, Conseco in Deal for an Insurer,
Washington National, N.Y. TIMES (Sept. 23, 1997), https://www.nytimes.com/1997/09/23/
business/company-news-conseco-in-deal-for-an-insurer-washington-national.html.

284 125 A.3d 304 (Del. 2015).
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incentives with respect to deal completion: When deal value no
longer exceeds expected stand-alone value, arbitrageur returns
are maximized by deal breakage.23

CONCLUSION

M&A lawyers are expected to deliver deal certainty for their
clients, and many of the most heavily negotiated merger agree-
ment provisions revolve around deal certainty. Yet until now, lit-
tle has been known about how deals die. We supply a comprehen-
sive typology of M&A deal outcomes, showing that deals can
break in seven distinct ways: (1) the target may withdraw to ac-
cept an alternate deal; (2) the consideration may be bumped by
contractual amendment; (3) the target may withdraw unilater-
ally, without immediately entering into an alternate transaction;
(4) the consideration may be decreased by contractual amend-
ment; (5) the acquirer may withdraw unilaterally; (6) the parties
may mutually agree to terminate the transaction; or (7) regula-
tors may block the transaction. We also demonstrate why M&A
scholarship must take outcome heterogeneity into account.
Lumping disparate types of deal breakage into coarser categories
risks producing distorted or theoretically ungrounded empirical
results. And we supply the first empirical account of deal out-
comes for a large sample of M&A deals spanning a quarter cen-
tury, using primary deal documents to generate clean, accurate
data on deal characteristics. With these contributions, we hope to
lay a foundation for sounder empirical M&A scholarship.

285 Cf. Cox et al., supra note 146, at 557 (“[T]he payoff to the merger arbitrageur’s
strategy relies on the deal’s success.”).
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