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teraction with international law, in that the views of U.S. interpreters concerning
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authority, and vice versa. The Article also complicates the dominant narrative of a
unilateral “imperial presidency” in foreign affairs by showing that, because of the
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self-execution, foreign affairs federalism, and sovereignty-based legislative power—
developments that still resonate today.
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INTRODUCTION

There is no mention in the Constitution of many types of
foreign affairs authority that we take for granted. These include
(just to name a few) the authority to recognize foreign govern-
ments, declare U.S. neutrality, acquire territory, make nontreaty
international agreements, suspend and terminate treaties, regu-
late immigration, control passports, apply criminal law to non-
commercial conduct abroad, and engage in undeclared warfare.
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How to account for these and other “missing” powers is one of the
central puzzles in the law of U.S. foreign relations.!

This Article focuses on another type of authority not men-
tioned in the Constitution: the authority to extradite criminal
suspects to other countries.

The United States has long engaged in extradition and cur-
rently has extradition agreements with over 110 countries.2 Federal
law also currently allows for the extradition of some individuals
as a matter of comity without an extradition treaty.? For the most
part, the system operates smoothly, with centralized national con-
trol, joint congressional and executive branch participation, and
judicial oversight. But that was not always the case. This Article
excavates the foundations of U.S. extradition law to show how it
developed into its modern form.

Despite its importance, the subject of extradition has not been
a central focus of foreign relations law scholarship. Professor Louis
Henkin’s classic treatise on foreign relations law, for example, does
not focus on extradition.* The attention of the field has instead
been on topics like treaty making, war making, and human rights
litigation. This is true even though one of the most famous state-
ments in the field—the Supreme Court’s description of the
President as the “sole organ of the nation in its external rela-
tions”—was drawn from a debate over an early extradition case.5
This inattention is unfortunate because, as becomes evident in
the discussion below, early extradition practice contributed to the
development of a number of modern foreign relations law

1 See, e.g., CURTIS A. BRADLEY, HISTORICAL GLOSS AND FOREIGN AFFAIRS:
CONSTITUTIONAL AUTHORITY IN PRACTICE 34-37 (2024) [hereinafter BRADLEY,
HISTORICAL GLOSS] (describing various foreign affairs powers that are not mentioned spe-
cifically in the Constitution); LOUIS HENKIN, FOREIGN AFFAIRS AND THE UNITED STATES
CONSTITUTION 15 (2d ed. 1996) (noting that there are “missing” foreign affairs powers that
“were clearly intended for, and have always been exercised by, the federal government,”
and asking, “where does the Constitution say that it shall be s0?”).

2 See 18 U.S.C. § 3181 note (Treaties of Extradition).

3 See id. § 3181(b) (allowing for extradition as a matter of comity of non-nationals
“who have committed crimes of violence against nationals of the United States in foreign
countries”). For an overview of U.S. extradition law, see generally CHARLES DOYLE &
MICHAEL JOHN GARCIA, CONG. RSCH. SERV., 98-958, EXTRADITION TO AND FROM THE
UNITED STATES: OVERVIEW OF THE LAW AND CONTEMPORARY TREATIES (2016).

4 See generally HENKIN, supra note 1.

5 See United States v. Curtiss-Wright Export Corp., 299 U.S. 304, 319 (1936) (quoting
a statement from then-Representative John Marshall in 1800, in his defense of President
John Adams’s handling of the Jonathan Robbins extradition case).
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doctrines, including treaty non-self-execution, dormant foreign
affairs preemption, and sovereignty-based legislative power.

The early history of U.S. extradition practice also illustrates
how political actors and the courts in effect constructed the con-
stitutional law of extradition. As this Article shows, because of
the lack of textual guidance in the Constitution, U.S. interpreters
had to determine for themselves the allocation of constitutional
authority relating to extradition. These determinations were not
made through appeals to the Constitution’s text or original mean-
ing. Instead, interpreters relied heavily on structural intuitions,
consequentialist considerations, and, as time went on, historical
tradition. Throughout this development, interpreters assumed
that, in some form or another, the national government must
have the authority to engage in extradition, not primarily because
of anything in the constitutional text but rather because extradi-
tion authority was something associated with nationhood.

As part of thinking about nationhood, interpreters took ac-
count of international law, which was referred to at the Founding
as the “law of nations.”s Like international law today, the law of
nations (among other things) regulated the rights and duties of
nations in their interactions with each other. Sometimes these
rights and duties were specified in treaties, but at the Founding
the law of nations was primarily found in unwritten practices
and understandings. By necessity, those who invoked the law of
nations relied heavily on scholarly treatises that purported to cat-
alog its content. As with many issues of foreign affairs authority,
to understand U.S. authority over extradition, one must consider
how that authority interacted with international law.

Importantly, the relationship between international law and
the constitutional law of foreign affairs was more complicated
than simply the interaction of two bodies of law. That was because
the content of these bodies of law was often unclear or disputed
and in many instances was being determined outside of the courts.
Both bodies of law, moreover, were evolutionary and heavily in-
formed by customary practice. During the early history of extra-
dition in the United States, political actors were simultaneously
working out their positions on the relevant international law

6 See Anthony J. Bellia Jr. & Bradford R. Clark, The Federal Common Law of Nations,
109 COoLUM. L. REV. 1, 28-29 (2009) [hereinafter Bellia & Clark, Federal Common Law];
Stewart Jay, The Status of the Law of Nations in Early American Law, 42 VAND. L. REV.
819, 821-23 (1989).
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rules and their positions on matters of domestic authority, and
those two projects were relational in that choices in one domain
could affect choices in the other domain.”

The development of U.S. extradition law also complicates the
typical “imperial presidency” narrative that is common in foreign
relations law by showing how unenumerated foreign affairs powers
sometimes flowed to Congress and the treaty makers rather than
to the President.s Facing an uncertain constitutional landscape,
early executive branch lawyers reasoned that, because extradi-
tion impacts individual liberty, it requires legislative involve-
ment, either through treaties or statutes. The early reasoning had
a path-dependent effect that carried over across administrations
and eventually into Supreme Court opinions. This understanding,
moreover, has persisted to the present day, even as modern
Presidents have asserted broad authority over other foreign af-
fairs matters, such as the use of military force and the termina-
tion of treaties. The President may be a “sole organ” for some as-
pects of U.S. foreign relations, but not extradition.

Relatedly, this history also provides further evidence against
the claim, made by some scholars, that the Vesting Clause of
Article II of the Constitution implicitly conveys foreign affairs pow-
ers to the President.? The power over extradition is not specifically
mentioned in the Constitution, so it would be a natural candidate
for Vesting Clause arguments. In the various historical debates
over extradition, there is no mention of the Vesting Clause, even
by those who thought that the President had an extradition
power.

The shared nature of the extradition power illustrates a more
general point. Even if the national government has certain powers

7 For a general account of relational interactions between international law and the
U.S. separation of powers, albeit without a discussion of extradition, see Jean Galbraith,
International Law and the Domestic Separation of Powers, 99 VA. L. REV. 987, 1005-08
(2013). For discussion of relational interactions between international law and the U.S.
law of war powers, see Curtis A. Bradley & Jean Galbraith, Presidential War Powers as
an Interactive Dynamic: International Law, Domestic Law, and Practice-Based Legal
Change, 91 N.Y.U. L. REV. 689, 708-11 (2016). As the example of extradition shows, there
are relational interactions not only with the U.S. separation of powers, but also with U.S.
federalism.

8 The term “imperial presidency” comes from ARTHUR M. SCHLESINGER, JR., THE
IMPERIAL PRESIDENCY (1973), which documents the rise of presidential power, especially
in foreign affairs.

9 See infra notes 254—58 and accompanying text. The first sentence of Article II, also
known as the Vesting Clause, provides: “The executive Power shall be vested in a President
of the United States of America.” U.S. CONST. art. II, § 1, cl. 1.
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by virtue of being a sovereign in international relations (as the
Supreme Court has often suggested),0 that by itself does not tell
us which branch of the U.S. government has the authority to
exercise those powers, or which branch should prevail in the
event of a conflict between them. Additional reasoning, such as
appeals to constitutional structure and historical practice, is
needed to resolve such internal separation of powers questions.

The end result, as we will see, is an extradition system that
ensures that the government has sufficient authority to act while
also guarding against executive abuse. Nevertheless, in reviewing
this history, it is hard not to be struck by the contingency of it all.
Because we are accustomed to how things work today, it is easy
to assume that the legal arrangements we currently have were
inevitable. This assumption is dispelled, however, once we con-
sider the issues from the perspective of early generations of
Americans, who could not see very far ahead and often simply
muddled along in the face of profound disagreements and uncer-
tainties about how the Constitution was supposed to operate. In a
sense, that process never ends. Although this Article is not focused
on current events, some of the issues that the early generations
had to address, especially those relating to the intersection of
executive power and citizenship, will seem familiar.1

Part I sets out the historical and conceptual background that
is needed to understand the early extradition practice, concerning

10 See, e.g., Curtis A. Bradley, Sovereign Power Constitutionalism, 92 U. CHI. L. REV.
1807, 1816-17 (2025) [hereinafter Bradley, Sovereign Power]; Sarah H. Cleveland, Powers
Inherent in Sovereignty: Indians, Aliens, Territories, and the Nineteenth Century Origins
of Plenary Power over Foreign Affairs, 81 TEX. L. REV. 1, 135-37 (2002) [hereinafter
Cleveland, Powers Inherent in Sovereigntyl; see also, e.g., Curtiss-Wright, 299 U.S. at 318
(“As a member of the family of nations, the right and power of the United States in that
field are equal to the right and power of the other members of the international family.
Otherwise, the United States is not completely sovereign.”); Mackenzie v. Hare, 239 U.S.
299, 311 (1915) (“As a government, the United States is invested with all the attributes of
sovereignty. As it has the character of nationality it has the powers of nationality, espe-
cially those which concern its relations and intercourse with other countries.”).

11 This Article is the first comprehensive account of the constitutional foundations of
U.S. extradition practice and its relationship to international law. There are two noteworthy
law journal articles that address some of this history: Ruth Wedgwood, The Revolutionary
Martyrdom of Jonathan Robbins, 100 YALE L.J. 229 (1990), and John T. Parry, The Lost
History of International Extradition Litigation, 43 VA. J. INT'L L. 93 (2002) [hereinafter
Parry, Lost History]. The first one considers just a single case (United States v. Robins [sic],
27 F. Cas. 825 (D.S.C. 1799) (No. 16,175), discussed infra Part I1.B), and the second one,
although more wide-ranging, focuses primarily on issues of federal jurisdiction and judi-
cial power, which are not the focus of this Article. This Article nevertheless has benefited
greatly from these and other authors’ work relating to the topic.
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both U.S. constitutional law and international law. Part II de-
scribes two seminal cases—Respublica v. De Longchamps'? and
United States v. Robbins*—that were influential in the early de-
velopment of the U.S. constitutional law relating to extradition.
Part IIT explains how political actors and the courts during the
nineteenth century worked to resolve several key constitutional
issues relating to extradition authority and thereby helped to con-
struct our modern system.

I. CONSTRUCTING EXTRADITION LAW

This Part explains how, in the absence of constitutional text
addressing international extradition, early interpreters had to
look to other materials in constructing the constitutional law of
extradition. In doing so, they relied on ideas about constitutional
structure, citizenship, the law of nations, and the distinction be-
tween external and internal affairs. All of these ideas, however,
were fluid and contested. Structural reasoning is inferential, and
interpreters often had differing views about its implications. The
nature and effect of citizenship was uncertain in the early days of
the nation, which led to debates over whether extraditing U.S.
nationals was compatible with republican commitments and terri-
torial notions of jurisdiction. While early generations of Americans
respected the law of nations and often took account of it, they also
recognized its malleability and selective application. The distinc-
tion between external and internal affairs, while an important
piece of the intellectual architecture, blurred at the margins then,
just as it does today.

A. The Constitutional Text

When considering constitutional issues relating to extradi-
tion, an immediate difficulty is that the Constitution makes no
mention of it.14 Nor does there appear to have been any discussion
of the issue in debates over the Constitution. This is true even

12 1 U.S. (1 Dall) 111 (Pa. Ct. Oyer & Terminer 1784).

13 United States v. Robins [sic], 27 F. Cas. 825 (D.S.C. 1799) (No. 16,175). The case
name appears in the official reporter with Robbins’s name misspelled.

14 Unlike the U.S. Constitution, which is over 230 years old, many constitutions in
other countries mention extradition—addressing, for example, whether the country’s
nationals can be extradited. In fact, more than half of all constitutions currently in force
mention extradition. See Constitutions Filtered by Topic: Extradition Procedure,
CONSTITUTE, https://perma.cc/E4AHM-MECR (identifying all the world’s constitutions
currently in force that address extradition procedure).
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though the Constitution does address extradition (also known as
rendition) between U.S. states. Article IV states:

A Person charged in any State with Treason, Felony, or other
Crime, who shall flee from Justice, and be found in another
State, shall on Demand of the executive Authority of the
State from which he fled, be delivered up, to be removed to
the State having Jurisdiction of the Crime.'s

One important difference between interstate and international
extradition, which is explored further below, is that only the lat-
ter is thought to be governed by international law.16

The Interstate Extradition Clause has its own particular his-
tory. Congress implemented it in 1793 by requiring the governor of
each state to deliver up fugitives found in their state upon lawful
demand from another state.” The Supreme Court held in 1860,
however, that this statute was merely declaratory of a moral duty,
reasoning—based on what we would today call anticommandeer-
ing grounds—that the federal government had “no power to impose
on a State officer, as such, any duty whatever, and compel him to
perform it.”18 The Court eventually overturned that decision, more
than a century later, explaining that “[t]he conception of the rela-
tion between the States and the Federal Government [assumed in
the earlier decision] is fundamentally incompatible with more than

15 TU.S. CONST. art. IV, § 2, cl. 2. This Section of the Constitution also has the infamous
Fugitive Slave Clause, which states that when a person who is “held to Service or Labour
in one State” escapes into another state, they “shall be delivered up on Claim of the Party
to whom such Service or Labour may be due.” Id. cl. 3.

16 See 2 JOHN BASSETT MOORE, A TREATISE ON EXTRADITION AND INTERSTATE
RENDITION 819-20 (Boston, Bos. Book Co. 1891).

17 See Act of Feb. 12, 1793, ch. 7, 1 Stat. 302, repealed by Act of June 28, 1864, ch. 166,
13 Stat. 200. Congress was assumed to have the power to implement the Interstate
Extradition Clause even though there is no enumerated power clearly allowing it to do so.
The Necessary and Proper Clause does not seem applicable because it empowers Congress
to implement its own powers and those of the other two federal branches, not obligations
of the states. See U.S. CONST. art. I, § 8, cl. 18. Eventually, the Supreme Court justified
Congress’s authority to enact the statute by reference to longstanding historical practice.
See Roberts v. Reilly, 116 U.S. 80, 94 (1885). The 1793 law applied the extradition obliga-
tion not only to U.S. states, but also to U.S. territories, and the Supreme Court upheld this
application in New York ex rel. Kopel v. Bingham, 211 U.S. 468, 474 (1909).

18 Kentucky v. Dennison, 65 U.S. (24 How.) 66, 107 (1861). Decades earlier, the Court
had held that, because of the Fugitive Slave Clause, states could not impede the recovery
of escaped slaves who crossed state lines. See Prigg v. Pennsylvania, 41 U.S. (16 Pet.) 539,
611-13 (1842). The Court reasoned that the Clause eliminated what would otherwise be
the law of nations approach to the issue, pursuant to which “no nation is bound to recognise
the state of slavery, as to foreign slaves found within its territorial dominions.” Id. at 611.
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a century of constitutional development.”® But the Interstate
Extradition Clause does not address international extradition, ei-
ther by states or the federal government.

The absence of any reference to international extradition in
the Constitution could be due to the fact that Great Britain did
not have an active extradition practice before the drafting of the
Constitution, so it might not have been on the minds of the
Founders.20 This explanation is not entirely satisfactory, though,
given that other European nations—France in particular—had
active extradition practices at that time.2! Moreover, the topic of
surrender of fugitives was addressed in international law trea-
tises well known to the Founders. In fact, some international law
commentators like Hugo Grotius and Emmerich de Vattel had
argued that nations had a duty under the law of nations to either
surrender another nation’s fugitives or punish them.22 In addi-
tion, as recounted below, one of the most widely discussed foreign

19 Puerto Rico v. Branstad, 483 U.S. 219, 230 (1987). The current interstate extradi-
tion statute—which is similar to the original one, Act of Feb. 12, 1793, ch. 7, 1 Stat. 302—
can be found at 18 U.S.C. § 3182. In United States v. Printz, 521 U.S. 898 (1997), the Court
suggested that the original statute did not constitute improper commandeering because it
was an implementation of a specific constitutional clause. Id. at 909.

20 See GEORGE CORNEWALL LEWIS, ON FOREIGN JURISDICTION AND THE EXTRADITION
OF CRIMINALS 38 (London, John W. Parker & Son 1859) (“With respect to England, Lord
Coke long since laid down the general doctrine that it was a part of the laws and liberties
of a kingdom, that fugitives were not to be surrendered.”); 1 JOHN BASSETT MOORE, A
TREATISE ON EXTRADITION AND INTERSTATE RENDITION 13 n.1 (Boston, Bos. Book Co.
1891) [hereinafter 1 MOORE, TREATISE ON EXTRADITION] (“[I]t was not till 1802, by the
treaty of Amiens, that Great Britain resolved to enter the concert of European nations,
and accepted, under determinate conditions, the obligation of authorizing the extradition
of fugitive malefactors.”). That said, the first treaty that the United States concluded with
another country that contained an extradition clause was a treaty with Great Britain—
the Jay Treaty of 1794. See infra note 153 and accompanying text.

21 See Harvard Rsch. in Int'l L., Extradition, 29 AM. J. INT'L L. 15, 41 (Supp. 1935)
(“France took the lead in the development of extradition in the 18th century by entering
into arrangements with all her immediate neighbors except England: the Low Countries
in 1746, Wurtemberg in 1759, Spain in 1765, Switzerland in 1777, and Portugal in 1783.”).

22 See 2 HUGO GROTIUS, DE JURE BELLI AC PACIS LIBRI TRES, bk. II, ch. XXI, at 527—
29 (James Brown Scott ed., Francis W. Kelsey trans., Clarendon Press 1925) (1646); 3 E.
DE VATTEL, THE LAW OF NATIONS OR THE PRINCIPLES OF NATURAL LAW, bk. II, § 76, at
136-37 (James Brown Scott ed., Charles G. Fenwick trans., Carnegie Inst. of Wash. 1916)
(1758). Grotius acknowledged, however, that “in the majority of European countries, this
right . . . of demanding for punishment those who have fled beyond the frontier, has been
exercised only with respect to crimes that affect the public weal or that manifest extraor-
dinary wickedness.” GROTIUS, supra, at 533. The term “extradition” was not commonly
used until after the U.S. Constitution was adopted, but the concept was well known. See
Christopher L. Blakesley, The Practice of Extradition from Antiquity to Modern France
and the United States: A Brief History, 4 B.C. INT'L & COMP. L. REV. 39, 40-46 (1981);
Harvard Rsch. in Int’l L., supra note 21, at 66.
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affairs controversies in the years leading up to the Constitution—
the Longchamps Affair—involved an issue of extradition.23

It is possible that the subject of extradition was viewed as too
controversial to address directly in the Constitution. Alternatively,
to the extent that they thought about it, perhaps the Founders
assumed that any extraditions carried out by the federal govern-
ment would be done by treaty and that the extradition authority
was therefore implicitly (and entirely) encompassed within the
Article II treaty power.2* One complication with this view is that
it was well accepted then, and is well accepted now, that even
when nations are not required by treaty to extradite, they can do
so (and might even be morally obliged to do so) as a matter of
comity.?> Moreover, if the only way in which the United States
could extradite is pursuant to a treaty, it might have less author-
ity in this domain than other nations. While such a conclusion is
logically possible,2 it would not be surprising if U.S. interpreters
were reluctant to reach it.

Because the Constitution does not address international
extradition, it also does not provide guidance about the process
for determining whether someone should be extradited, or which
institutional actors can or should be involved. If there is a treaty

23 See infra Part II.A. The issue of whether to deliver up a foreign citizen for criminal
prosecution also arose in connection with the Ferrier case (concerning a captain of a
French merchant vessel who had absconded with his ship and its cargo, a large shipment
of coffee)—a case that was being discussed while the Constitution was being debated. See
Julian P. Boyd, Two Diplomats Between Revolutions: John Jay and Thomas Jefferson, 66
VA. MAG. HIST. & BIOGRAPHY 131, 136 (1958); 34 JOURNALS OF THE CONTINENTAL
CONGRESS 1774-1789, at 206-07, 217-22 (Roscoe R. Hill ed., 1937) (presenting reports
and correspondence from 1788).

24 In the first treatise on U.S. extradition law, published in 1879, the author opined
that it was appropriate to construe the treaty power as extending to extradition because
“le]very nation, possessing the ordinary attributes of sovereignty, and acting through an
established Government, must have the power, unless there be some self-imposed restriction
upon it in its local constitution, to stipulate for the delivery of fugitive criminals as between
itself and other nations.” SAMUEL T. SPEAR, THE LAW OF EXTRADITION, INTERNATIONAL
AND INTER-STATE 22-23 (Albany, Weed, Parsons & Co. 1879).

25 See, e.g., Holmes v. Jennison, 39 U.S. (14 Pet.) 540, 569 (1840) (Taney, C.J.) (plurality
opinion) (describing comity as one nation “determining, for itself, how far it will assist a
foreign nation in bringing to punishment those who have offended against its laws”).

26 See GARY LAWSON & GUY SEIDMAN, THE CONSTITUTION OF EMPIRE 100 (2004)
(“There may well be some powers that every other government in the world possesses
simply by virtue of being a government, but which the federal Constitution denies to the
United States government.”); ¢f. Missouri v. Holland, 252 U.S. 416, 433 (1920) (“[I]t is not
lightly to be assumed that, in matters requiring national action, ‘a power which must
belong to and somewhere reside in every civilized government’ is not to be found.” (quoting
Andrews v. Andrews, 188 U.S. 14, 33 (1903))).
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allowing for extradition, can Presidents execute the treaty or
must they await statutory implementation? If the treaty does not
provide for judicial involvement in extradition, is such involve-
ment nevertheless required? Are there circumstances in which
extradition can be carried out in the absence of a treaty? Is there
any role for U.S. states in international extradition? Like many
issues of foreign affairs authority, the allocation of the extradition
power was worked out over time, in part through the practices of
government.27

This is not to say that courts have been uninvolved in resolving
these issues. Because of the liberty interests at stake, courts have
had more involvement with the topic of extradition than with many
other issues of foreign affairs authority. As discussed below, two
early U.S. extradition cases were especially influential.2s The first
was decided a few years before the drafting of the Constitution, and
the other was decided about a decade after the Constitution took
effect. Both cases were national sensations that triggered extensive
public commentary by members of the Founding generation.
Subsequent extradition controversies were heavily affected by un-
derstandings, and sometimes misdescriptions, of these early cases.

B. Citizenship

In early extradition controversies, the issue of citizenship
loomed large, but it was not clear to observers what to make of it.
Before the Constitution was adopted, the very notion of what it
meant to be a U.S. citizen was contested and largely dependent
on state law.2® The Articles of Confederation did not define this

27 For an account of this phenomenon, see generally BRADLEY, HISTORICAL GLOSS,
supranote 1. The United States also receives suspects extradited to it from other countries,
but such receipt does not pose the same questions of constitutional authority that are
posed by removing someone from the United States. The authority to prosecute individuals
extradited to the United States depends on the scope of U.S. criminal law and the limita-
tions imposed by the relevant extradition treaty. There have sometimes been questions
about the government’s authority to prosecute individuals whose custody has been obtained
through abduction rather than through extradition, but those questions are outside the
scope of this Article. See, e.g., United States v. Alvarez-Machain, 504 U.S. 655, 659-62
(1992) (allowing for prosecution).

28  See infra Part II.

29 See generally JAMES H. KETTNER, THE DEVELOPMENT OF AMERICAN CITIZENSHIP,
1608-1870 (1978). As Kettner discusses, the concept of citizenship had a complicated
relationship to ideas about allegiance to a particular sovereign. See id. at 173—209; see also
DOUGLAS BRADBURN, THE CITIZENSHIP REVOLUTION: POLITICS AND THE CREATION OF THE
AMERICAN UNION, 1774-1804, at 42 (2009) (“Much of the specific meaning of the different
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status and instead just said that “the free inhabitants of each of
these States, paupers, vagabonds and fugitives from justice ex-
cepted, shall be entitled to all privileges and immunities of free
citizens in the several States.”3 The states had a variety of con-
stitutional provisions relating to citizenship and naturalization,
some but not all of which were welcoming to immigrants.s!

The original Constitution assumed that there was both U.S.
citizenship and state citizenship,2 but unlike the later
Fourteenth Amendment, it did not set forth a rule for
determining national citizenship. It did give Congress the power
to prescribe a uniform rule of naturalization—that is, a rule for
determining how noncitizens can become citizens.?3 Congress
passed the first such law in 1790, allowing for the naturalization
of any “free white person” who presented “proof ... of good
character,” after they had “resided within the limits and under
the jurisdiction of the United States for the term of two years.”s

duties, privileges, immunities, freedoms, and rights of the citizens of the new states would
continue to be adjudicated by common law procedures and principles.”).

30 ARTICLES OF CONFEDERATION OF 1781, art. IV.

31 See JOHN P. ROCHE, THE EARLY DEVELOPMENT OF UNITED STATES CITIZENSHIP 3
(1949) (noting that “[t]here was no uniformity” and that some states were lenient and others
were more stringent); James E. Pfander & Theresa R. Wardon, Reclaiming the Immigration
Constitution of the Early Republic: Prospectivity, Uniformity, and Transparency, 96 VA. L.
REV. 359, 383 (2010) (“Following the conclusion of hostilities and the negotiation of the
1783 Treaty of Peace, naturalization policy fell to the states and they responded with a
profusion of approaches meant to attract new immigrants from Europe.”).

32 See, e.g., U.S. CONST. art. II, § 1 (declaring that only “a natural born Citizen, or a
Citizen of the United States, at the time of the Adoption of this Constitution” is eligible to
become President); id. art. IV, § 2 (“The Citizens of each State shall be entitled to all
Privileges and Immunities of Citizens in the several States.”). For discussion of how there
was also a concept of “general citizenship,” pursuant to which Americans were thought to
belong “to a federative political family,” see Jud Campbell, General Citizenship Rights, 132
YALE L.J. 611, 616 (2023).

33 See Pfander & Wardon, supra note 31, at 387 (“This demanding requirement of
uniformity was meant to displace the state-to-state variability that had characterized life
under the Articles of Confederation.”).

34 Naturalization Act of 1790, ch. 3, 1 Stat. 103 (repealed 1795). The Act also said
that the “children of such persons so naturalized, dwelling within the United States, being
under the age of twenty-one years at the time of such naturalization, shall also be consid-
ered as citizens of the United States” and that “the children of citizens of the United States,
that may be born beyond sea, or out of the limits of the United States, shall be considered
as natural born citizens.” Id. at 104. Subsequent naturalization laws lengthened the wait-
ing period for citizenship. For a detailed consideration of the 1790 Act and how it “estab-
lished a fundamental principle of racism in American law,” see Gabriel J. Chin & Paul
Finkelman, The “Free White Person” Clause of the Naturalization Act of 1790 as Super
Statute, 65 WM. & MARY L. REV. 1047, 1052 (2024).
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The Bill of Rights refers to “the people” and “persons” and does not
mention citizens.3s

English common law followed (among other things) a rule of
jus soli—that is, people born in a territory were generally
considered citizens,’ and U.S. courts tended to follow that rule.3
But the Supreme Court infamously held in Dred Scott v.
Sandfordss that this rule did not apply to the descendants of
slaves.? The Fourteenth Amendment, adopted in 1868, overturned
Dred Scott by providing that “[a]ll persons born or naturalized in
the United States, and subject to the jurisdiction thereof, are cit-
1zens of the United States and of the State wherein they reside.”+

One reason why citizenship was potentially important in the
extradition context is that national criminal jurisdiction was con-
sidered, at least by some authorities, to be highly territorial. As
Justice Joseph Story explained in his conflict of laws treatise, “no
state or nation can, by its laws, directly affect, or bind . . . persons
not resident therein,” because to do so “would be wholly incompat-
ible with the equality and exclusiveness of the sovereignty of any

35 U.S. CONST. amends. I-X; see also William J. Novak, The Legal Transformation of
Citizenship in Nineteenth-Century America, in THE DEMOCRATIC EXPERIMENT 85, 88
(Meg Jacobs et al. eds., 2003) (“From the beginning, . . . the idea of citizenship was tossed
about rather loosely—even in formal constitutional documents—as if the legal ramifica-
tions of precisely demarcating who was or was not a ‘citizen’ were not in and of themselves
determinative of much substance.”). For discussion of some of the legal advantages of cit-
izenship in the early Republic, under both state and federal law (including under the Alien
and Sedition Acts), see KUNAL M. PARKER, MAKING FOREIGNERS: IMMIGRATION AND
CITIZENSHIP LAW IN AMERICA, 1600—2000, at 64—70 (2015).

36  See 1 WILLIAM BLACKSTONE, COMMENTARIES *373—74 (“The children of aliens,
born here in England, are, generally speaking, natural-born subjects, and entitled to all
the privileges of such.”); ROCHE, supra note 31, at 24 (“From the beginning of the nation,
the courts, in the absence of Congressional determination, had taken for granted the com-
mon law principle of citizenship by place of birth.”).

37 See WILLIAM RAWLE, A VIEW OF THE CONSTITUTION OF THE UNITED STATES OF
AMERICA 86 (Philadelphia, Philip H. Nicklin 2d ed. 1829) (“Therefore every person born
within the United States, its territories or districts, whether the parents are citizens or
aliens, is a natural born citizen in the sense of the Constitution.”); JOSEPH STORY,
COMMENTARIES ON THE CONFLICT OF LAWS 48 (Boston, Hilliard, Gray & Co. 1834) (“Persons,
who are born in a country, are generally deemed citizens and subjects of that country.”);
see also Michael D. Ramsey, Originalism and Birthright Citizenship, 109 GEO. L.J. 405,
413 (2020) (“After independence, there was general (though not universal) agreement
among U.S. courts and commentators that the English idea of subjectship by birth within
the nation’s territory (jus soli) became the citizenship law of the United States.”). There
were potential exceptions to this rule, but they are beyond the scope of this Article.

38 60 U.S. (19 How.) 393 (1857).

39 Id. at 406-07.

40 U.S. CONST. amend. XIV, § 1.
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nation.”#! A potential exception to the territorial nature of juris-
diction was for the regulation of a nation’s own citizens. Consistent
with this idea, the U.S. Supreme Court stated in the early 1800s
that “the legislation of every country is territorial; that beyond its
own territory, it can only affect its own subjects or citizens.”+
Another potential exception concerned acts of piracy, for which it
was generally accepted under the law of nations that any nation
could prosecute, a proposition endorsed by U.S. courts.** Despite
these exceptions, the territorial nature of regulatory jurisdiction
would have meant that the United States would often not have
been in a position to prosecute foreign citizens for acts they did
abroad, so extraditing them would have been the only means of
ensuring criminal justice.

Unlike some nations, the United States never disallowed
extradition of its own citizens. Nevertheless, the idea of extradit-
ing citizens was politically controversial in the early years of the
Republic, in part because of concerns that it might undercut the
Bill of Rights or make the United States subservient to European
nations. The issue of how citizenship interacted with extradition,
like other issues, had to be worked out over time, and it was in-
evitably affected by conceptions of nationhood.

41 STORY, supra note 37, at 21; see also 1 HENRY WHEATON, ELEMENTS OF
INTERNATIONAL LAW: WITH A SKETCH OF THE HISTORY OF THE SCIENCE 158 (London, B.
Fellowes 1836) [hereinafter WHEATON, HISTORY OF THE SCIENCE] (“It is evident that a
state cannot punish an offence against its municipal laws committed within the territory
of another state, unless by its own citizens.”). Story acknowledged that some commenta-
tors, including the German scholar Georg Friedrich von Martens, had taken the position
that a nation could punish a fugitive for crimes committed in another country. See STORY,
supra note 37, at 519 & n.6. As with many international law issues in the early post-
Founding period, there were a range of views in the European treatises.

42 Rose v. Himely, 8 U.S. (4 Cranch) 241, 279 (1808) (emphasis added); see also The
Apollon, 22 U.S. (9 Wheat.) 362, 370 (1824) (“The laws of no nation can justly extend be-
yond its own territories, except so far as regards its own citizens.” (emphasis added)).

43 See, e.g., United States v. Smith, 18 U.S. (5 Wheat.) 153, 161 (1820) (referring to
piracy as “an offence against the universal law of society, a pirate being deemed an enemy
of the human race”); United States v. Klintock, 18 U.S. (5 Wheat.) 144, 152 (1820) (stating
that persons committing piracy “are proper objects for the penal code of all nations”); see
also WHEATON, HISTORY OF THE SCIENCE, supra note 41, at 164; 4 WILLIAM BLACKSTONE,
COMMENTARIES *71. The current federal piracy statute, which can be traced back to 1819,
states: “Whoever, on the high seas, commits the crime of piracy as defined by the law of
nations, and is afterwards brought into or found in the United States, shall be imprisoned
for life.” 18 U.S.C. § 1651. In an opinion by Justice Story, the Supreme Court held that
this statute was sufficiently precise to support criminal prosecutions because “[t]here is
scarcely a writer on the law of nations, who does not allude to piracy as a crime of a settled
and determinate nature.” Smith, 18 U.S. (56 Wheat.) at 161.
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C. International Law and its Domestic Status

As noted, some European commentators had argued that na-
tions had a duty under the law of nations to extradite or try fugi-
tives.# Even if this were not true, a treaty could create such a
duty. In considering the early U.S. practice, it is therefore im-
portant to consider the domestic status of both the law of nations
and treaties within the U.S. legal system.

1. The law of nations.

As an initial matter, it is worth noting that the term “law of
nations” had potentially broader connotations than the modern
term “international law” in that it was sometimes used to encom-
pass not only the rights and duties of nations, but also rules gov-
erning private international relationships and disputes, such as
conflict of laws principles, rules for the enforcement of foreign judg-
ments, and the “law merchant.”s The British philosopher Jeremy
Bentham coined the term “international law” in 1789—the year
that the United States started operating under its Constitution.4
The first general American treatise on the subject, published in
1836, used the term “international law” rather than “law of na-
tions” and covered only the law that governed nation-states.+

Today, the two principal sources of international law are
treaties and customary international law, which is the law that
results from the practices of nations followed out of a sense of le-
gal obligation.* Roughly speaking, customary international law
is the modern version of the nation-state elements of the historic
law of nations.® That said, the comparison is not exact because
international law commentators prior to the Founding often
grounded claims about the content of the law of nations at least
partly in natural law reasoning, whereas international law today
1s more positivistic and thus based more on national practices.

It is also worth keeping in mind that the law of nations at the
time of the U.S. constitutional Founding was the construct of

44 See supra note 22 and accompanying text.

45 Jay, supra note 6, at 821-22.

46 See M.W. Janis, Jeremy Bentham and the Fashioning of “International Law”, 78
AM. J. INT'L L. 405, 408 (1984).

47 See generally WHEATON, HISTORY OF THE SCIENCE, supra note 41.

48  See RESTATEMENT (THIRD) OF THE FOREIGN RELS. L. OF THE U.S. § 102 (AM. L.
INST. 1987).

49 See Jay, supra note 6, at 822.
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European nation-states and, not surprisingly, tended to serve
their interests. In doing so, it justified some actions that would be
viewed today as highly problematic, such as territorial conquest
and colonialism.5 Thus, one should not assume that adhering to
the law of nations, even when it was clear, would always have
been normatively attractive.

2. International law’s domestic status.

The Constitution says much more about treaties than it does
about the law of nations. Article IT describes how treaties are to be
made—by Presidents, with the advice and consent of two-thirds of
the Senate.>! Article VI states that treaties are part of the supreme
law of the land binding on the states.’? And Article III provides that
the federal courts can hear cases arising under treaties.’s But the
only reference in the Constitution to the law of nations (which,
again, would be called customary international law today) is a
grant of power to Congress to define and punish offenses against
it.54 Article II states that the President is to take care that the
“Laws” are faithfully executed, but it is not clear whether or to
what extent that term includes the law of nations.

50 For critical perspectives, see, for example, ANTONY ANGHIE, IMPERIALISM,
SOVEREIGNTY, AND THE MAKING OF INTERNATIONAL LAW 17-23 (2004), and see generally
S. JAMES ANAYA, INDIGENOUS PEOPLES IN INTERNATIONAL LAW (2d ed. 2004); GREG
GRANDIN, AMERICA AMERICA: A NEW HISTORY OF THE NEW WORLD (2025).

51 U.S. CONST. art. I, § 2.

52 Id. art. VI, cl. 2.

53 Id. art. II1, § 2.

54 Id. art. I, § 8, cl. 10.

55 Id. art. II, § 3.

56 In a well-known debate between Alexander Hamilton and James Madison in 1793
over President George Washington’s authority to issue a neutrality proclamation, Hamilton
claimed—and Madison did not dispute—that the President was “charged with the execu-
tion of all laws, the laws of Nations as well as the Municipal law, which recognises and
adopts those laws.” Alexander Hamilton, Pacificus No. I (June 29, 1793), reprinted in 15
THE PAPERS OF ALEXANDER HAMILTON 33, 40 (Harold C. Syrett ed., 1969) [hereinafter
Hamilton, Pacificus No. I]. But there is also evidence that “Laws” in the Take Care Clause
was not intended to include the law of nations. See, e.g., John Harrison, The Constitution
and the Law of Nations, 106 GEO. L.J. 1659, 1671-77 (2018); Arthur M. Weisburd, The
Executive Branch and International Law, 41 VAND. L. REV. 1206, 1209-14 (1998). It is
possible that the President, as the chief executive officer of the United States, would have
had the authority to execute a broader range of laws than those implicitly referenced in
the Take Care Clause. See Restoration of a Danish Slave, 1 Op. Att’ys Gen. 566, 570 (1822)
(“The President is the executive officer of the laws of the country; these laws are not merely
the constitution, statutes, and treaties of the United States, but those general laws of na-
tions which govern the intercourse between the United States and foreign nations.”).
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There has been significant debate about how, precisely, the
law of nations was supposed to operate within the U.S. legal sys-
tem in the absence of congressional codification.?” Both before and
after the Constitution took effect, U.S. courts often referred to the
law of nations as being part of the common law.5 That treatment
was consistent with the law of nations’ status in England, where,
as Blackstone had noted, the law of nations was “adopted in its
full extent by the common law, and [ ] held to be a part of the law
of the land.”® Consistent with Blackstone’s phrasing, courts and
other interpreters in the United States sometimes referred to the
law of nations as part of “the law of the land.”s> For the most part,
U.S. courts during the nineteenth century appear to have treated
the law of nations as having the status of “general law”—that is,
“legal norms that were not the law of any one sovereign and that
courts applied in default of local law provided by the sovereign
with jurisdiction.”s!

3. Reliance on the law of nations.

Whatever its precise domestic status, the Founders were very
familiar with the law of nations, as it was described in leading
treatises written by European jurists. As historian Bernard Bailyn
noted, during the Revolution, “In pamphlet after pamphlet the

57 For various perspectives, see generally, for example, Harrison, supra note 56; Bellia
& Clark, Federal Common Law, supra note 6; Jay, supra note 6; Edwin D. Dickinson, The
Law of Nations as Part of the National Law of the United States (pt. 1), 101 U. PA. L. REV.
26 (1952); David M. Golove & Daniel J. Hulsebosch, A Civilized Nation: The Early American
Constitution, the Law of Nations, and the Pursuit of International Recognition, 85 N.Y.U.
L. REV. 932 (2010) [hereinafter Golove & Hulsebosch, A Civilized Nation].

58 FE.g., Smith, 18 U.S. (5 Wheat.) at 161 (referring to “the law of nations, (which is
part of the common law][ ])”).

59 4 BLACKSTONE, supra note 43, at *67.

60 See, e.g., The Nereide, 13 U.S. (9 Cranch) 388, 423 (1815) (“[T]he Court is bound
by the law of nations which is a part of the law of the land.”).

61 Harrison, supra note 56, at 1661; see also, e.g., Jay, supra note 6, at 832 (“The law
of nations was classified as ‘general law’ in the sense that Swift v. T'yson later employed
the term.” (citing Swift v. Tyson, 41 U.S. (16 Pet.) 1 (1842))). There has been substantial
debate about the modern status of customary international law in light of the Supreme
Court’s abolition of general common law in Erie Railroad Co. v. Tompkins, 304 U.S. 64 (1938).
Compare generally, e.g., Curtis A. Bradley & Jack L. Goldsmith, Customary International
Law as Federal Common Law: A Critique of the Modern Position, 110 HARV. L. REV. 815
(1997) (arguing against a post-Erie federal common law of customary international law),
with Harold Hongju Koh, Is International Law Really State Law?, 111 HARV. L. REV. 1824
(1998) (arguing in favor of such a federal common law). Some commentators have suggested
that, notwithstanding Erie, it might be appropriate to continue applying customary interna-
tional law today as general (nonfederal) law. See, e.g., Ernest A. Young, Sorting Out the Debate
over Customary International Law, 42 VA. J. INT'L L. 365, 467—84 (2002).
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American writers cited . .. Grotius, Pufendorf, Burlamaqui, and
Vattel on the laws of nature and of nations, and on the principles
of civil government.”s2 In a letter in 1775, Benjamin Franklin said
that a copy of Vattel’s international law treatise had “been con-
tinually in the hands of the members of our [Continental] Congress
now sitting.”s3 In 1795, Alexander Hamilton observed that “[e]ver
since we have been an Independent nation we have appealed to
and acted upon the modern law of Nations as understood in
Europe.”s

As an example of how reliant early generations of Americans
were on the law of nations in their legal reasoning, consider a de-
bate in President George Washington’s cabinet in 1793. The de-
bate concerned whether the United States should view itself as
bound by treaties of alliance with France now that France had
undergone a violent revolution—a question governed by the law
of nations. The issue was pressing because revolutionary France
was waging war with much of Europe and the Washington admin-
istration desperately wished to avoid being dragged into the con-
flict.ss Hamilton (the Secretary of the Treasury) and Henry Knox
(the Secretary of War) maintained that the United States was not
bound by the treaties, whereas Thomas Jefferson (the Secretary
of State) maintained that it was. Both sides in the debate referred
extensively to European treatises on international law, with
Hamilton emphasizing a passage in Vattel.s Jefferson went so far

62 BERNARD BAILYN, THE IDEOLOGICAL ORIGINS OF THE AMERICAN REVOLUTION
27 (1992).

63 Letter from Benjamin Franklin to Charles Dumas (Dec. 19, 1775), in 2 THE
REVOLUTIONARY DIPLOMATIC CORRESPONDENCE OF THE UNITED STATES 64 (Francis
Wharton ed., Washington, Gov’t Printing Off. 1889). Vattel’s treatise, which was published
in 1758 and first translated into English in 1760, was especially influential in early U.S.
thinking about the law of nations. See PETER ONUF & NICOLAS ONUF, FEDERAL UNION,
MODERN WORLD 11 (1993) (contending that Vattel’s work was “unrivaled among such trea-
tises in its influence on the American Founders”); c¢f. Brian Richardson, The Use of Vattel
in the American Law of Nations, 106 AM. J. INT'L L. 547, 570 (2012) (“The Founders . ..
had in their hands a classical legal theory of the law of nations drawn from writers like
Grotius and Pufendorf, not solely from Vattel.”).

64 Alexander Hamilton, The Defence No. XX (Oct. 23-24, 1795), reprinted in 19 THE
PAPERS OF ALEXANDER HAMILTON 329, 341 (Harold C. Syrett ed., 1973) (one of thirty-eight
“Defence” articles written in support of the Jay Treaty, mainly by Hamilton).

65  President Washington noted that, if the United States became involved in the war,
“our weight could be but Small—tho’ the loss to ourselves would be certain.” Letter from
George Washington to Gouverneur Morris (Mar. 25, 1793), in 12 THE PAPERS OF GEORGE
WASHINGTON: PRESIDENTIAL SERIES 380, 380 (Christine Sternberg Patrick & John C.
Pinheiro eds., 2005).

66 Vattel stated that treaties of alliance generally continue after a change in govern-
ment, but that “if these changes are such as to render the alliance useless, dangerous, or
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as to prepare a table with four columns, comparing what was said
about the subject by four European treatise writers: Grotius,
Vattel, Samuel von Pufendorf, and Christian Wolff.s” President
Washington was persuaded by Jefferson’s argument and accepted
that the treaties remained in effect.

Early opinions by Supreme Court Justices also emphasized
the importance of the law of nations. For example, in Chisholm v.
Georgia,s® decided in 1793, Chief Justice John Jay observed that
the United States “had, by taking a place among the nations of
the earth, become amenable to the laws of nations.”s® In Ware v.
Hylton,” decided in 1796, Justice James Wilson insisted that
“[w]hen the United States declared their independence, they were
bound to receive the law of nations, in its modern state of purity
and refinement.”” In instructing juries in the 1790s in cases in-
volving the prosecution of individuals for violating law of nations
rules concerning neutrality, Supreme Court Justices referred to
the law of nations as forming part of the laws of the United States.™
In an 1804 decision, Chief Justice John Marshall stated for the
Court that “an act of Congress ought never to be construed to vio-
late the law of nations if any other possible construction remains.”?

unsatisfactory to [the other party], he is at liberty to disclaim it.” VATTEL, supra note 22,
bk. II, § 197, at 175.

67 See Opinion on the Treaties with France (April 28, 1793), in 25 THE PAPERS OF
THOMAS JEFFERSON, 1 JANUARY TO 10 MAY 1793, at 608, 614 (John Catanzariti ed., 1992)
(opinion submitted by Jefferson to President Washington). Jefferson expressed frustration
to Madison that this issue even needed to be addressed: “Would you suppose it possible
that it should have been seriously proposed to declare our treaties with France void on the
authority of an ill-understood scrap in Vattel . . . and that it should be necessary to discuss
it?” Letter from Thomas Jefferson to James Madison (Apr. 28, 1793), in 25 THE PAPERS OF
THOMAS JEFFERSON, supra, at 619, 619.

68 2 1U.S. (2 Dall.) 419 (1793).

69 Id. at 474 (opinion of Jay, C.J.).

70 3 U.S. (3 Dall.) 199 (1796).

71 Id. at 281 (opinion of Wilson, J.) (emphasis omitted).

72 See, e.g., Henfield’s Case, 11 F. Cas. 1099, 1100-01 (Jay, Circuit Justice, C.C.D.
Pa. 1793) (No. 6,360). These prosecutions were controversial, in part because they were
based on nonstatutory law. See 5 JOHN MARSHALL, THE LIFE OF GEORGE WASHINGTON 359
(Philadelphia, C.P. Wayne 1807). The Supreme Court later held that federal criminal pros-
ecutions could not be based on the common law. See United States v. Hudson, 11 U.S. (7
Cranch) 32, 32-33 (1812).

73 Murray v. Schooner Charming Betsy, 6 U.S. (2 Cranch) 64, 118 (1804); see also
Douglas J. Sylvester, International Law as Sword or Shield? Early American Foreign Policy
and the Law of Nations, 32 N.Y.U. J. INT'L L. & POL. 1, 67 (1999) (noting that in U.S.
judicial decisions in the 1780s and 1790s, “there were nine citations to Pufendorf, sixteen
to Grotius, twenty-five to Bynkershoek, and a staggering ninety-two to Vattel”).
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Of course, invoking and citing the law of nations are not the
same as being influenced by it. It is worth remembering, however,
that the United States was very weak at the Founding and thus
had strong incentives not to deviate from European understand-
ings of the international law duties of nations. As Jay noted in
Federalist No. 3, “It 1s of high importance to the peace of America
that she observe the law of nations.”” The United States was also
seeking to be accepted as a fully-fledged member of the interna-
tional community, which would have required respect for the pre-
vailing international norms.” For example, it was understood
that nations had an obligation under the law of nations to protect
foreign ambassadors,’ and, as discussed below, the United States
took a number of steps to meet this obligation.

That said, the European commentators often disagreed
among themselves on key issues, and what was said in the trea-
tises did not always line up with actual European practice. This
was 1n part because the treatises differed in the extent to which
they were oriented around natural law reasoning or positivist rea-
soning.”” By necessity, then, U.S. interpreters had to choose
among differing claims about, and conceptions of, international
law. Relatedly, the reason that the Constitution gave Congress
the power to “define” as well as punish offences against the law of
nations appears to have been the perception, as statesman
Gouverneur Morris stated at the Federal Convention, that “the
law of (nations) [is] often too vague and deficient to be a rule.”?

74 THE FEDERALIST NO. 3, at 43 (John Jay) (Clinton Rossiter ed., 1961).

75 See, e.g., Golove & Hulsebosch, A Civilized Nation, supra note 57, at 936 (“The fram-
ers believed that the republic could not expect equal membership unless it demonstrated its
respectability as defined by contemporary norms, which in turn depended on whether it
could, or would, comply with its international duties.”).

76 See, e.g., VATTEL, supra note 22, bk. IV, § 81, at 371 (“{Almbassadors and other
public ministers should be put in a position of perfect safety and inviolability.”).

77 See STEPHEN C. NEFF, JUSTICE AMONG NATIONS 143-214 (2014) (discussing the
mix of natural law and positivist reasoning at the time); ARTHUR NUSSBAUM, A CONCISE
HISTORY OF THE LAW OF NATIONS 147-85 (1947) (same). But cf. Jesse Reeves, The Influ-
ence of the Law of Nature upon International Law in the United States, 3 AM. J. INT'L L.
547, 560 (1909) (noting that “[s]pecific instances of the incorporation of the law of nature
into the law of nations, as interpreted by Americans, are few,” in part because “the spirit
of the law of nature, the jus naturce, was really alien to lawyers whose thought lay within
the common law”).

78 2 THE RECORDS OF THE FEDERAL CONVENTION OF 1787, at 615 (Max Farrand ed.,
rev. ed. 1966). In the debate over whether to add the word “define,” Wilson objected that
“[t]o pretend to define the law of nations which depended on the authority of all the Civi-
lized Nations of the World, would have a look of arrogance. [T]hat would make us ridicu-
lous.” Id. (emphasis in original). But his objection did not carry the day.
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In part for that reason, even when there was agreement about
general principles, the treatises often did not provide clear guid-
ance about how the principles applied in specific situations.?

Moreover, early generations of Americans were not naive
about the relationship between national power and international
law. The following observations in 1797 by a member of the House
of Representatives (in a debate over whether to amend a neutral-
ity statute) capture a more realist perspective that surfaced at
times:

[TThis Law of Nations, of which they heard so much, was so
flexible a thing, that it was [ ] difficult to know what it was.
It seemed to be a law of force, which a strong Power always
interpreted for a weak one. . . . If a gentleman could not find
his opinions supported by Vattel, he turned to Marten, and if
not by him, it would not be difficult to find some other author
[to] agree with him in sentiment.s0

Even when not espousing this hard-edged realism, early gen-
erations of Americans understood that the law of nations was sub-
ject to interpretation, and they staked out positions that they
viewed as consistent with both U.S. interests and the nature of
the U.S. constitutional system.s! Indeed, it is easy to forget that
the United States was often an international law innovator in the
early Republic, articulating influential positions on matters such
as the recognition of foreign governments, the law of neutrality,
the extent of the territorial sea, sovereign immunity, and the per-
missibility of treaty reservations.s?

7  See The Nereide, 13 U.S. (9 Cranch) at 437 (Story, dJ., dissenting) (noting that
“le]llementary writers rarely explain the principles of public law with the minute distinc-
tions which legal precision requires”).

80 6 ANNALS OF CONG. 2230-31 (1797) (emphasis omitted) (statement of Rep.
Swanwick). The reference to “Marten” here is to Georg Friedrich von Martens, a German
scholar, whose treatise on the law of nations was published in 1788 and first translated
into English in 1795. See generally GEORG FRIEDRICH VON MARTENS, SUMMARY OF THE
LAW OF NATIONS, FOUNDED ON THE TREATIES AND CUSTOMS OF THE MODERN NATIONS OF
EUROPE (William Cobbett trans., Philadelphia, Thomas Bradford 1795) (1788).

81 See Jay, supra note 6, at 845:

Despite the prominent references by eighteenth-century treatise writers and
jurists to the natural law origins of the law of nations, Americans did not al-
ways depict it as a static body of rules. Neither did Americans feel compelled
to follow slavishly the interpretation of the law of nations set down in the
treatises.

82 See, e.g., BRADLEY, HISTORICAL GLOSS, supra note 1, at 38, 53, 148-49 (recogni-
tion, neutrality, treaty reservations); Bradley, Sovereign Power, supra note 10, at 1827,
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Furthermore, even when international law was clear, there
were sometimes conflicts among international law obligations—
between multiple treaty commitments, for example, or between
treaty commitments and the law of nations—and the United
States had to choose which obligations to follow. Indeed, the
Washington administration was faced with such conflicts when
interpreting and applying its treaties with France, discussed
above.®? In short, although early generations of Americans took
international law seriously, it is too simplistic to view interna-
tional law as a fixed input in their decision-making, let alone as
an inflexible constraint.

D. External and Internal Affairs

A final piece of the conceptual backdrop relevant to under-
standing the early U.S. extradition cases concerns the distinction
between external and internal affairs. In part because the affairs
of nations in relation to each other were governed by interna-
tional law, the authority to conduct such affairs was sometimes
viewed as distinct from the authority to conduct internal affairs,
especially with respect to whether it needed to be enumerated in
the text of the Constitution. This distinction can become blurry at
the margins, but it nevertheless informed thinking about the
Constitution, both before and after the Founding.

Recalling the revolutionary period prior to the Constitution,
Justice William Paterson (one of the signers of the Constitution)
observed in a case holding that the Continental Congress had not
exceeded its authority in establishing an appellate prize court:

Congress raised armies, fitted out a navy, and prescribed
rules for their government: Congress conducted all military
operations both by land and sea: Congress emitted bills of
credit, received and sent ambassadors, and made treaties:
Congress commissioned privateers to cruize against the en-
emy, directed what vessels should be liable to capture, and
prescribed rules for the distribution of prizes. These high acts

1837 (sovereign immunity, territorial sea); JACK L. GOLDSMITH & ERIC A. POSNER, THE
LIMITS OF INTERNATIONAL LAW 46-47, 59—-60 (2005) (neutrality, territorial sea); Ian Sinclair,
The Law of Sovereign Immunity: Recent Developments, 167 RECUEIL DES COURS 113, 121—
22 (1980) (sovereign immunity).

83 See supra notes 65—67 and accompanying text.
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of sovereignty were submitted to, acquiesced in, and approved
of, by the people of America.s

Justice James Iredell dissented from the holding in that case but
agreed that “it seems to have been the sense of all the states, that
Congress should possess all the incidents to external sovereignty.”ss

Advocates of the Constitution, such as James Madison, drew
upon an external-versus-internal distinction in explaining why
the national government should, in a federal system, have broad
power over foreign affairs. “If we are to be one nation in any re-
spect,” Madison claimed, “it clearly ought to be in respect to other
nations.”s¢ Importantly, even the Anti-Federalists seemed to ac-
cept the distinction.s” It was also reflected in early Supreme Court
opinions.s8

Nineteenth-century American commentators also invoked this
distinction between external and internal affairs, in part because
they viewed the former as the domain of international law. For ex-
ample, Professor James Kent, in his 1826 Commentaries on
American Law, referred to “the external rights and duties of

84 Penhallow v. Doane’s Adm’rs, 3 U.S. (3 Dall.) 54, 80 (1795) (opinion of Paterson,
J.) (emphasis omitted). Justice Paterson appears to have believed that the national gov-
ernment continued to have these rights of external sovereignty after the Constitution was
adopted. See William Paterson, Draft Opinion (c. 1794), in William R. Casto, The Federal
Courts’ Protective Jurisdiction over Torts Committed in Violation of the Law of Nations,
18 CONN. L. REV. 467, 527 (1986) (“It must be agreed, that the United States, under the
existing const[itution], form a complete, sovereign, and independent nation, to which the
rights of sovereigns and the law of nations attach.”).

85  Penhallow, 3 U.S. (3 Dall.) at 95 (opinion of Iredell, J.).

86 THE FEDERALIST NO. 42, at 264 (James Madison) (Clinton Rossiter ed., 1961).

87  See, e.g., FEDERAL FARMER, Letter III, in LETTERS FROM THE FEDERAL FARMER TO
THE REPUBLICAN (1787), reprinted in 19 THE DOCUMENTARY HISTORY OF THE
RATIFICATION OF THE CONSTITUTION 203, 224 (John P. Kaminski et al. eds., 2003) (“Those
[powers] respecting external objects, as all foreign concerns, commerce, impost, all causes
arising on the seas, peace and war, and Indian affairs, can be lodged no where else, with
any propriety, but in this [national] government.”); see also HERBERT J. STORING, WHAT
THE ANTI-FEDERALISTS WERE FOR 27 (1981) (“The Anti-Federalists agreed with Publius
[i.e., James Madison] that ‘if we are to be one nation in any respect, it clearly ought to be
in respect to other nations.” (quoting THE FEDERALIST NO. 42, supra note 86, at 264)).

88  See, e.g., McCulloch v. Maryland, 17 U.S. (4 Wheat.) 316, 407 (1819) (“The sword
and the purse, all the external relations, and no inconsiderable portion of the industry of
the nation, are entrusted to its government.” (emphasis added)); Hylton, 3 U.S. (3 Dall.)
at 232 (opinion of Chase, J.) (“I entertain this general idea, that the several States retained
all internal sovereignty; and that Congress properly possessed the great rights of external
sovereignty.” (emphasis in original)); see also Robert J. Reinstein, The Aggregate and Implied
Powers of the United States, 69 AM. U. L. REV. 3, 89 (2019) (“When Marshall wrote that
‘all the external relations’ of the United States are entrusted to the national government,
he expressed the view of the founding generation.” (quoting McCulloch, 17 U.S. (4 Wheat.)
at 407)).
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nations in peace.”® Jurist Henry Wheaton’s treatise on interna-
tional law, first published in 1836 and subsequently reissued in
many editions, distinguished between internal and external sov-
ereignty and explained that “[t]he law by which [the latter] is reg-
ulated has . . . been called external public law, droit public externe,
but may more properly be termed international law.”

Much later, something like this distinction was reflected in
Justice George Sutherland’s opinion for the Supreme Court in
United States v. Curtiss-Wright Export Corp.°' In upholding a
broad delegation of authority from Congress to the President to
impose an arms embargo, Justice Sutherland reasoned that there
were fundamental “differences between the powers of the federal
government in respect of foreign or external affairs and those in
respect of domestic or internal affairs.”#2 This was because, he
contended, the United States on becoming a nation automatically
acquired authority “equal to the right and power of the other
members of the international family.”#3 This authority, said Justice
Sutherland, “did not depend upon the affirmative grants of the
Constitution.”®* Rather, in his view these powers came from the
law of nations and “exist as inherently inseparable from the con-
ception of nationality.”®> Justice Sutherland’s opinion has been
heavily criticized in academic commentary, although often for
reasons unrelated to his claim about nationhood.?

89 1 JAMES KENT, COMMENTARIES ON AMERICAN LAW 21 (New York, O. Halsted
1826); see also, e.g., 1 ST. GEORGE TUCKER, BLACKSTONE’S COMMENTARIES: WITH NOTES
OF REFERENCE, TO THE CONSTITUTION AND LAWS, OF THE FEDERAL GOVERNMENT OF THE
UNITED STATES; AND OF THE COMMONWEALTH OF VIRGINIA app. at 10 (Philadelphia,
William Young Birch & Abraham Small 1803) (“In the United States of America the people
have. . .1in each state distributed the government, or administrative authority of the state,
into two distinct branches, internal, and external; the former of these, they have confided,
with some few exceptions, to the state government; the latter to the federal government.”).

90 HENRY WHEATON, ELEMENTS OF INTERNATIONAL LAW 55 (Philadelphia, Lea &
Blanchard rev. 3d ed. 1846).

91 299 U.S. 304 (1936).

92 Jd. at 315.

93 Id. at 318.

9 Id.

95 Id. Justice Sutherland had previously developed these ideas in pre-judicial writ-
ings, first in a law review article written when he was a senator and then in a series of
lectures at Columbia University that he published as a book. See George Sutherland, The
Internal and External Powers of the National Government, 191 N. AM. REV. 373, 373-86
(1910); GEORGE SUTHERLAND, CONSTITUTIONAL POWER AND WORLD AFFAIRS 64 (1919).

96 See, e.g., HAROLD HONGJU KOH, THE NATIONAL SECURITY CONSTITUTION IN THE
TWENTY-FIRST CENTURY 37 (2024) (referring to the “withering criticism” of the reasoning
in Curtiss-Wright); Jack L. Goldsmith, Federal Courts, Foreign Affairs, and Federalism,
83 VA. L. REV. 1617, 1659 (1997) (describing Curtiss-Wright as the “béte noire of U.S. foreign
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As has been documented elsewhere, the Supreme Court had,
long before Curtiss-Wright, already relied on the idea of power
inherent in nationhood to inform the federal government’s au-
thority over immigration law, Indian law, and the law governing
the acquisition of territory.*” In these contexts, the Court was less
insistent than usual on tracing exercises of governmental author-
ity to the constitutional text, and it also treated federalism as less
of a constraint on federal power.

A similar approach eventually emerged with respect to extra-
dition. Over time, extradition became a more pressing legal issue
as the country grew and there was greater mobility of people.9
The United States was also becoming a more powerful player in
international relations, which increased the perceived need for
centralized control over foreign affairs. In other words, the project
of defining U.S. nationhood—for this and other aspects of foreign
relations—was one that unfolded throughout the nineteenth cen-
tury as both the country and the world changed.? The external-
versus-internal distinction that helped justify part of this project,
while more difficult to sustain today in an age of globalization,
continues to resonate in modern debates in foreign relations law,
including in debates over deference to the Executive, the scope of
the treaty power, and the applicability of the political question
doctrine.100

relations law”). Much of the criticism has concerned the opinion’s expansive conception of
presidential power over foreign affairs, including its description of the President as the
“sole organ.” Curtiss-Wright, 299 U.S. at 320.

97 See Bradley, Sovereign Power, supra note 10, at 1824-26; Cleveland, Powers Inherent
in Sovereignty, supra note 10, at 273-77; see also Edwin Dewitt Dickinson, The Law of
Nations as Part of the National Law of the United States (pt. 2), 101 U. PA. L. REV. 792,
831 (1953) (“Over the years the Supreme Court has affirmed many times a conception of
nationhood which enables the national government to do generally the ‘acts and things
which Independent States may of right do.” (quoting THE DECLARATION OF INDEPENDENCE
§ 32 (U.S. 1776))).

98  See MICHAEL ABBELL, EXTRADITION TO AND FROM THE UNITED STATES 4 (2010)
(“During the second half of the 19th century, the United States gradually extended its extra-
dition network to 23 additional countries—primarily in Western Europe, the Caribbean,
Central America, and northwestern South America.”).

99 Cf. KEVIN KENNY, THE PROBLEM OF IMMIGRATION IN A SLAVEHOLDING REPUBLIC
219 (2023) (“The transition from a loosely federated state in the antebellum era to a more
unified nation-state with overseas imperial ambitions after the Civil War necessarily in-
volved a redefinition of sovereignty. The United States could not assert its international
power without defining its powers as a nation-state.”).

100 See, e.g., Noem v. Abrego Garcia, 145 S. Ct. 1017, 1018 (2025) (referring to “the
deference owed to the Executive Branch in the conduct of foreign affairs”); Bond v. United
States, 572 U.S. 844, 884 (2014) (Thomas, J., dissenting) (arguing, along with two other
Justices, that “the Treaty Power can be used to arrange intercourse with other nations,
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II. LONGCHAMPS AND ROBBINS

This Part examines two foundational extradition episodes
of the early Republic—the Longchamps Affair (1784) and the
Jonathan Robbins case (1799-1800). This discussion shows how
these highly publicized controversies helped shape early American
understandings of both international law obligations and the do-
mestic allocation of extradition authority. The Longchamps Affair
revealed the weak nature of the Confederation system, the poten-
tial for controversy when the law of nations was thought to un-
dermine American independence, and the uncertain meaning of
citizenship. The Robbins case, arising under the Jay Treaty, gen-
erated even greater national controversy, centering on issues of
executive power and the role of the judiciary. Through these dis-
putes, the Part shows, political actors and courts began articulat-
ing principles that later informed not only the constitutional law
of extradition but also other foreign relations law doctrines.

A. The Longchamps Affair

A few years before the Constitution was drafted, the issue of
extradition became the subject of national debate, as part of the
Longchamps Affair.101 In the fall of 1783, Charles Julian de
Longchamps, a French citizen who had falsely given himself the
title “chevalier” (the French equivalent of a knight), arrived in
Philadelphia. Longchamps is described in some accounts as an
“adventurer,”’102 by which it is meant that he was a scoundrel.10
He soon married a well-to-do Quaker orphan without the consent
of her guardians.ot Suspicious of Longchamps and his motives,

but not to regulate purely domestic affairs”); Goldwater v. Carter, 444 U.S. 996, 1005
(1979) (Rehnquist, J., concurring in the judgment) (concluding that a challenge to a pres-
idential termination of a mutual defense treaty presented a nonjusticiable political ques-
tion, in part because the effect of the action was “entirely external to the United States”
(quotation marks omitted) (quoting Curtiss-Wright, 299 U.S. at 315)).

101 See Casto, supra note 84, at 492 (noting that the affair “was a national sensation
that attracted the concern of virtually every public figure in America”).

102 Alfred Rosenthal, The Marbois-Longchamps Affair, 63 PA. MAG. HIST. &
BIOGRAPHY 294, 294 (1939).

103 Jefferson described Longchamps as “[a] Frenchman of obscure and worthless char-
acter” and a “scoundrel.” Letter from Thomas Jefferson to James Madison (May 25, 1784),
in 7 THE PAPERS OF THOMAS JEFFERSON 288, 289 (Julian P. Boyd ed., 1953). According to
one account, Longchamps “had stolen fifty guineas from the captain of the ship in which
he arrived, he had been involved in an altercation with a Philadelphia policeman, and he
had been accused of the theft of a watch chain.” Rosenthal, supra note 102, at 294.

104 4 THE SELECTED PAPERS OF JOHN JAY 43 (Elizabeth M. Nuxoll ed., 2015).
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the guardians responded by publishing warnings to young women
about shifty foreign suitors.1% Longchamps subsequently went to
the house of the French foreign minister in Philadelphia,
Anne-César de La Luzerne (an actual chevalier), seeking to get a
verification of Longchamps’s rank and status. While at the house,
he met with the secretary of the legation and consul general,
Francois Barbé-Marbois. When Marbois refused to give him the
requested verification, Longchamps insulted and threatened
Marbois and stormed away.¢ Two days later, he assaulted
Marbois on the streets of Philadelphia.1o7

In between the confrontation at the house and the assault on
the street, Longchamps took an oath of allegiance to Pennsylvania
and on that basis claimed to be a U.S. citizen.1*¢ Pennsylvania’s
constitution at the time, which dated to 1776, said that a for-
eigner “of good character” could become a “free denizen” of the
state “entitled to all the rights of a natural born subject of this
state” by taking an oath of allegiance.?® But the constitution spec-
ified that it took a year’s residence in addition to the oath to acquire
this status, and Longchamps had been in the state for only eight
months.1° One could also reasonably doubt whether Longchamps
was someone of good character.

1. France’s demands for extradition.

In response to these events, Luzerne wrote to John Dickinson,
the president of Pennsylvania’s Supreme Executive Council,
asking that Longchamps be arrested and extradited to France
for trial for what Luzerne maintained was a violation of the law
of nations protections for ambassadors.!'! Luzerne also wrote to

105 Id.

106 See Rosenthal, supra note 102, at 294.

107 Longchamps struck Marbois’s cane, forcing Marbois to defend himself. See Letter
from Thomas Jefferson to Charles Thomson (May 21, 1784), in 7 THE PAPERS OF THOMAS
JEFFERSON, supra note 103, at 281, 282 (noting that Marbois had been “obliged [] in his
own defence to box in the streets like a porter”). Marbois apparently defended himself well,
using his own cane against Longchamps “with great severity.” Longchamps, 1 U.S. (1
Dall.) at 112. For background on these events, see 4 THE SELECTED PAPERS OF JOHN JAY,
supra note 104, at 43-50.

108 See Rosenthal, supra note 102, at 294-96.

109 PA. CONST. of 1776, § 42.

110 Connie Thomas, “If They Send Him Off, I Think I Shall Not Long Be Safe Myself”:
Contesting Early American Citizenship in the Longchamps Affair, 1784-1786, 43 J. EARLY
REPUBLIC 399, 409 (2023).

111 See Letter from Chevalier de la Luzerne to John Dickinson (May 19, 1784), in 2
THE EMERGING NATION: A DOCUMENTARY HISTORY OF THE FOREIGN RELATIONS OF THE
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the Continental Congress, requesting that it recommend to
Pennsylvania and other states that they “take effectual measures
conformable to the laws of Nations for the solemn reparation of
the Offence committed on the person of the Consul General.”112
Meanwhile, other foreign ministers in Philadelphia indicated
that they would not remain in the city unless justice was done in
the Longchamps case.113

Congress quickly passed a resolution recommending that the
states offer a reward of $500 for Longchamps’s apprehension, to
be reimbursed by the national government, and that the states
direct their officers to arrest him.* At about the same time,
Pennsylvania’s Supreme Executive Council sent a letter to
Congress informing it of the matter, noting that Pennsylvania au-
thorities had obtained custody of Longchamps, and asking
Congress for guidance about how to proceed.1’» The Council told
Congress that it was seeking “to maintain the Dignity of The
United States, to preserve the public Repose, to assert the Law of
Nations, and to manifest our entire Regard for the Representa-
tives of the Sovereignty of the Union.”11¢ In response, Congress
praised the sentiments of the Pennsylvania Supreme Executive
Council but did not offer any guidance.!'” Luzerne (the French for-
eign minister) also wrote to Congress at that point, noting that he
was satisfied with how Pennsylvania was handling the matter
so far and that he hoped that the affair would culminate in the
extradition of Longchamps to France.!1s

There were no national courts at that time. Instead, the matter
was heard in a Pennsylvania state court. There were apparently

UNITED STATES UNDER THE ARTICLES OF CONFEDERATION, 1780-1789, at 374, 374-76
(Mary A. Giunta ed., 1996) [hereinafter 2 THE EMERGING NATION].

112 Letter from Chevalier de la Luzerne to Congress (May 20, 1784), in 2 THE
EMERGING NATION, supra note 111, at 377, 377-78.

113 See G. S. Rowe & Alexander W. Knott, The Longchamps Affair (1784-86), the Law
of Nations, and the Shaping of Early American Foreign Policy, 10 DIPLOMATIC HIST. 199,
202-03 (1986) [hereinafter Rowe & Knott, The Longchamps Affair].

114 See 27 JOURNALS OF THE CONTINENTAL CONGRESS 1774-1789, at 478 (Gaillard
Hunt ed., 1928).

115 See Letter from John Dickinson to the President of Congress (May 28, 1784), in
2 THE EMERGING NATION, supra note 111, at 380, 380—81. The Philadelphia police had
apprehended Longchamps earlier, but he had managed to escape, to the embarrassment
of state officials. See Rosenthal, supra note 102, at 295.

116 Letter from John Dickinson to the President of Congress, supra note 115, at 381.

117 See 27 JOURNALS OF THE CONTINENTAL CONGRESS 1774-1789, supra note 114, at
502-03, 564—65.

118 See Letter from Chevalier de la Luzerne to the President of Congress (May 28,
1784), in 2 THE EMERGING NATION, supra note 111, at 381, 381.
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no norms barring communications between the Executive and the
court, and Dickinson wrote to the court asking for its guidance
about whether he could extradite Longchamps to France. The
court, which was riding circuit, concluded (without explanation)
that extradition was not proper at that point, and it agreed to
move up its scheduled proceedings in Philadelphia to hear the
case.l19

Pennsylvania hired the prominent attorney (and subsequent
constitutional Founder) James Wilson to assist the state’s Attorney
General William Bradford with prosecuting the case. Shortly af-
ter Longchamps’s detention, Wilson wrote a memorandum argu-
ing that extradition was proper.'2 The main thrust of the memo-
randum was that Longchamps was a citizen of France and that
he therefore should be tried by France, which had a particular
interest in punishing what was a “crime of State.”12t Wilson also
noted:

The Conduct of the executive Council [of Pennsylvania]
must be governed by the Common Law of this Country, but
the Law of nations in its full extent is a part of the Law of
Pennsylvania, and the Law of nations is to be collected from
the Practice of nations and the authority of writers.122

Longchamps was tried before a jury, and he was (after some
nudging of the jury by the court) convicted of assault and battery
on a foreign minister, in violation of the law of nations.123 At
Dickinson’s request, the court delayed sentencing to consider
whether extradition was now proper, and it heard oral argument
on that question. In an opinion by Chief Justice Thomas McKean,

119 When the judges received Dickinson’s letter, they were in Sunbury, Pennsylvania
and “were forced to consider the legal dilemma posed by Dickinson without recourse to
their law books.” G.S. ROWE, THOMAS MCKEAN: THE SHAPING OF AN AMERICAN
REPUBLICANISM 211 (1978).

120 See generally Memorandum from James Wilson to William Bradford (May 23,
1784) (on file with the University of Michigan William L. Clements Library, Duane N.
Diedrich Collection, Frangois Barbé-Marbois Papers, 1784—-1790, M-2694).

121 [d. at 5.

122 [d. at 1.

123 The jury initially returned a verdict of guilty only on the second count (concerning
the assault on the street), but the court urged the jury to reconsider, and it then returned
a verdict of guilty on the first count as well (concerning the earlier incident at the foreign
minister’s house). See G. S. Rowe with Alexander W. Knott, Power, Justice, and Foreign
Relations in the Confederation Period: The Marbois-Longchamps Affair, 1784-1786, 104
PA. MAG. HIST. & BIOGRAPHY 275, 292 (1980) [hereinafter Rowe & Knott, Power, Justice,
and Foreign Relations].
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the court concluded (without explanation) that extradition was
not warranted.'2¢ The court said, however, that “cases may occur,
where [the Pennsylvania Executive] Council could, pro bono
publica, and to prevent attrocious offenders evading punishment,
deliver them up to the Justice of the Country to which they be-
long, or where the offences were committed.”'2> The decision was
therefore an early example of the view that it might be appropri-
ate to engage in some comity-based extraditions independent of
treaty obligations. The court sentenced Longchamps to twenty-
one months in jail (in addition to the time already served), fined
him a hundred French crowns, and required that he post a bond
to guarantee his good behavior for seven years after his release.!2¢

After the decision, Marbois continued to demand that
Longchamps be extradited.'?” By that point, John Jay had become
the Secretary for Foreign Affairs. Jay sent the correspondence to
Congress, explaining that he thought that the extradition request
was premature because Longchamps was serving his Pennsylvania
sentence.!2¢ He also expressed uncertainty about whether the U.S.
government could demand that the state of Pennsylvania carry
out an extradition.'?® Congress responded by directing Jay to in-
form Marbois that Congress was still considering the matter, and
to explain

the difficulties that may arise on this head from the nature
of a federal union in which each State retains a distinct and
absolute sovereignty in all matter not expressly delegated to
Congress leaving to them only that of advising in many of
those cases in which other governments decree.13

Congress did, however, recommend that states adopt laws to en-
sure “the exemplary punishment of such persons as may in future
offer by violence te or by insult attack the dignity of sovereign

124 See Longchamps, 1 U.S. (1 Dall.) at 116.

125 Id. (emphasis omitted).

126 Rosenthal, supra note 102, at 299.

127 See, e.g., Letter from Francois de Barbé-Marbois to John Jay (Feb. 10, 1785), in 4
THE SELECTED PAPERS OF JOHN JAY, supra note 104, at 50, 50-52.

128 See John Jay’s Report on the Longchamps Affair (Feb. 16, 1785), in 2 THE
EMERGING NATION, supra note 111, at 554, 554-56.

129 Id.

130 28 JOURNALS OF THE CONTINENTAL CONGRESS 1774-1789, at 314 (John C. Fitzpatrick
ed., 1933).
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powers in the person of their ministers or servants.”:st Congress
subsequently directed Jay to suggest model legislation on the sub-
ject to the states, but there is no indication that he did so.1s2

France eventually gave up on its extradition request.!ss
Longchamps was released from custody and, soon thereafter, was
killed in Philadelphia in a duel with a French officer.3* Reports
do not mention what happened to his wife.

2. Domestic controversy.

The Longchamps Affair was widely discussed in American
newspapers, triggering debates over the meaning of American cit-
izenship and over whether application of the law of nations was
appropriate in a republic.’®s Among other things, it was unclear
to observers how the law of nations interacted with the authority
of a state that was not itself a nation-state.136 Moreover, if follow-
ing the law of nations meant turning someone over to a monarchy
under these circumstances, some argued that the law of nations
had no place in America.'s” For example, an author operating un-
der the pseudonym “An Independent Patriot” argued in The
Freeman’s Journal (a Philadelphia newspaper) that “[w]e ought
to prize our liberty more than to allow any freeman to be delivered
to any other country at their pleasure, especially when we are
disposed ourselves, and our laws are equal to punish him.”:38 An

131 [d. at 315 (alterations in original). South Carolina enacted such a law. See Act of Feb.
22, 1785, in ACTS, ORDINANCES & RESOLVES OF THE GENERAL ASSEMBLY OF THE STATE OF
SOUTH CAROLINA 10, 10-11 (1785). The state of Virginia enacted a general extradition
statute (at the urging of James Madison). See Act of Oct. 18, 1784, in ACTS PASSED AT A
GENERAL ASSEMBLY OF THE COMMONWEALTH OF VIRGINIA 14, 14 (1785).

132 See 29 JOURNALS OF THE CONTINENTAL CONGRESS 1774-1789, at 655 (John C.
Fitzpatrick ed., 1933).

133 See id. at 598-99, 651 (note from John Jay on Aug. 2, 1785, indicating that France
had decided not to persist in its extradition request).

134 See Thomas, supra note 110, at 423.

135 See id. at 419-20; see also generally Rowe & Knott, The Longchamps Affair, supra
note 113.

136 See Rowe & Knott, Power, Justice, and Foreign Relations, supra note 123, at 289
(“[Blecause Vattel invariably used ‘state’ to mean ‘nation-state,” his assumptions about
‘state’ powers under the law of nations did not shed much light on options available to
Pennsylvania, a state within a nation-state.”).

137 See id. (“The Longchamps incident ... convinced many Pennsylvanians that if
American standards were not part of an international law, they wanted no part of the law
of nations.”).

138 An Independent Patriot, To the Real Patriots and Supporters of American Inde-
pendence, THE FREEMAN’S J.; OR, THE NORTH-AMERICAN INTELLIGENCER (Phila.), June 28,
1784.
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Independent Patriot later made the point more critically in a let-
ter published in a New York newspaper, asking, “Would not a
compliance with this cruel, arbitrary request, betray a pusilani-
mous disposition, and be considered as a surrender of our laws,
constitution and liberties?”139

Underlying these critiques were contested notions of citizen-
ship, with some observers suggesting that citizenship should be
viewed as stemming from shared values rather than formal legal
criteria such as place of birth or a naturalization period.!4 Viewed
that way, extraditing Longchamps could be seen as a threat to the
entire American community. As one observer noted, in language
that is likely to resonate today, “If they send [Longchamps] off, I
think I shall not long be safe myself.”141

The importance of citizenship to debates over international
criminal justice became evident a few years later, when a New
York police officer entered the house of a Dutch minister, Pieter
Johan van Berckel, and arrested one of his domestic servants.142
Although van Berckel complained to Jay about the invasion of
ambassadorial privileges, there was never any suggestion that
the United States should extradite the officer, someone who was
indisputably a U.S. citizen.#s Instead, without much fanfare, the
officer was convicted in a New York state court of violating the
law of nations, as incorporated into New York common law, and
sentenced to three months in jail.14

3. Influence on the Constitution.

For many observers, the most important lesson from epi-
sodes like these was the need for greater national control over
foreign relations.'> After the Longchamps Affair, a number of

139 An Independent Patriot, N.Y. J. & STATE GAZETTE, Feb. 10, 1785.

140 See Thomas, supra note 110, at 424.

141 Anecdote, INDEP. GAZETTEER (Phila.), July 3, 1784 (reporting a statement by a
member of Pennsylvania’s Council of Censors, an elected body that was charged with help-
ing to ensure that the state executive and legislative branches complied with the state
constitution).

142 34 JOURNALS OF THE CONTINENTAL CONGRESS 1774-1789, at 24-25, 109-11
(Roscoe R. Hill ed., 1937).

143 [d. at 109.

144 Thomas H. Lee, The Safe-Conduct Theory of the Alien Tort Statute, 106 COLUM. L.
REV. 830, 861 (2006).

145 See Rowe & Knott, The Longchamps Affair, supra note 113, at 200 (“These devel-
opments helped to swell the demand for a stronger central government capable of deter-
mining and implementing a unified and coherent foreign policy.”).
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amendments were proposed to the Articles of Confederation, one
of which would have allowed Congress to create various federal
courts, including one that could hear appeals from the state
courts concerning “the meaning and construction of Treaties en-
tered into by the United States with any foreign power, or on the
Law of Nations.”146 These proposals were soon overtaken, how-
ever, by efforts to create a constitution.

Proponents of the Constitution emphasized the need for
greater national control over foreign affairs. As noted earlier,
James Madison observed in Federalist No. 42 that “[i]f we are to
be one nation in any respect, it clearly ought to be in respect to
other nations.”4” The Constitution addressed the limits on federal
power illustrated by the Longchamps affair in a number of ways.
At the outset of the Constitutional Convention, delegate Edmund
Randolph noted that “[i]f the rights of an ambassador be invaded
by any citizen it is only in a few States that any laws exist to pun-
ish the offender.”#s To address this deficiency, the Constitution
gives Congress the power to “define and punish ... Offences
against the Law of Nations,”#9 which Congress quickly used (in
its first general crimes bill) to criminalize assaults on ambassa-
dors.5 The Constitution also specifies that there shall be a na-
tional Supreme Court that will have original jurisdiction over
cases involving ambassadors.15!

The Constitution does not, however, mention international
extradition. As a result, the Constitution does not provide guid-
ance about the process for determining whether someone should
be extradited, including the role of both the President and the

146 31 JOURNALS OF THE CONTINENTAL CONGRESS 1774—1789, at 497 (John C. Fitzpatrick
ed., 1934). Congress had previously established a national prize court, first as a committee
and then as a stand-alone court that heard appeals from state admiralty courts. In its
decisions, the court applied the law of nations concerning the taking of naval prizes. See
HENRY J. BOURGUIGNON, THE FIRST FEDERAL COURT 100, 131 (1977).

147 THE FEDERALIST NO. 42, supra note 86, at 264.

148 1 THE RECORDS OF THE FEDERAL CONVENTION OF 1787, at 25 (Max Farrand ed., 1911).

149 U.S. CONST. art. I, § 8, cl. 10.

150 See Act of Apr. 30, 1790, ch. 9, §§ 25-28, 1 Stat. 112, 117-18. For discussion of the
connection between the Longchamps affair and this legislation, see Curtis A. Bradley, The
Alien Tort Statute and Article 111, 42 VA. J. INT'L L. 587, 638—-44 (2002).

151 See U.S. CONST. art. III, § 2. The Judiciary Act of 1789 gave the Supreme Court
exclusive jurisdiction over “suits or proceedings against ambassadors, or other public min-
isters, or their domestics, or domestic servants, as a court of law can have or exercise
consistently with the law of nations” and original but not exclusive jurisdiction “of all suits
brought by ambassadors, or other public ministers, or in which a consul, or vice consul,
shall be a party.” Judiciary Act of 1789, ch. 20, § 13, 1 Stat. 73, 80-81.
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federal courts in that process. Nor does it address whether U.S.
states may themselves engage in international extradition.
Article I, § 10 of the Constitution prohibits states from engaging
in certain foreign-affairs-related activities, but it does not men-
tion extradition.!52

About ten years after the Constitution took effect, the issue of
extradition would once again become a topic of national discussion.

B. The Jonathan Robbins Case

After the adoption of the Constitution, the first treaty provi-
sion agreed to by the United States that provided for extradition
of criminal suspects to another country was in the 1794 Jay
Treaty with Great Britain.»s Under Article 27 of the treaty, the
two countries agreed to extradite individuals suspected of murder
or forgery in the other country.’5* This provision was at issue in
the controversial Jonathan Robbins case during the administra-
tion of President John Adams.

152 See U.S. CONST. art. I, § 10 (prohibiting states from, among other things, making
treaties and engaging in war without Congress’s consent). This Section also does not prohibit
states from sending or receiving ambassadors, but it has always been assumed that such
acts are implicitly disallowed. See Anthony J. Bellia Jr. & Bradford R. Clark, Constitutional
Federalism and the Nature of the Union, 66 WM. & MARY L. REV. 281, 343 (2024); see also
Holmes v. Jennison, 39 U.S. (14 Pet.) 540, 577 (1840) (Taney, C.J.) (plurality opinion).

153 See Treaty of Amity, Commerce, and Navigation, Gr. Brit.—U.S., Nov. 19, 1794, 8
Stat. 116. Although not an extradition treaty per se, the United States agreed in a 1788
consular convention to return deserting sailors to France. See Convention Between His
Most Christian Majesty and the United States of America, for the Purpose of Defining and
Establishing the Functions and Privileges of Their Respective Consuls and Vice-Consuls
art. 9, Fr.—U.S., Nov. 14, 1788, 8 Stat. 106, 106—07. The United States also sometimes
entered into treaties with Indian tribes that provided for extradition. See, e.g., Treaty with
the Cherokees art. 2, Cherokee Nation—U.S., Aug. 6, 1846, 9 Stat. 871, 872 (providing that
“all fugitives from justice . . . seeking refuge in the territory of the United States, shall be
delivered up by the authorities of the United States to the Cherokee nation for trial and
punishment”). Early Indian treaties generally provided only for extradition by the tribes
to the United States, not the other way around. See, e.g., Treaty with the Chickasaws
art. 5, Chickasaw Nation—-U.S., Jan. 10, 1786, 7 Stat. 24, 25; Treaty with the Choctaws
art. 5, Choctaw Nation—U.S., Jan. 3, 1786, 7 Stat. 21, 22; Treaty with the Cherokees art. 6.,
Cherokee Nation—U.S., Nov. 28, 1785, 7 Stat. 18, 19; see also 3 NATL INDIAN AM. CT.
JUDGES ASS'N, JUSTICE AND THE AMERICAN INDIAN: THE EFFECT OF HAVING NO
EXTRADITION PROCEDURES FOR INDIAN RESERVATIONS 7-8 (1974) (“Clearly the United
States was concerned with getting its fugitives back from their Indian asylums in order to
properly punish them. However, this right was seldom afforded on the same basis to Indian
tribes.”). Today, some U.S. states have extradition agreements with tribes. It has been
assumed that tribes have a power to extradite “as an aspect of their retained sovereignty.”
COHEN’S HANDBOOK OF FEDERAL INDIAN LAW § 11.07, at 776 (Nell Jessup Newton & Kevin
K. Washburn eds., 2024).

154 Treaty of Amity, Commerce, and Navigation art. 27, 8 Stat. 116, 128-29.
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1. Executive and judicial involvement.

Robbins concerned a mutiny on a British naval vessel, the
Hermione, in which the crew killed ten of the officers (including
its overbearing and abusive captain) and then took the vessel to
what is now Venezuela, where they turned it over to Spain.15
Great Britain carried out an extensive manhunt for the crew and
started apprehending them.!s¢ Eventually, some of the crew
started showing up in the United States.!5

The Adams administration had previously declined to turn
over a member of the crew found in Delaware, on the ground that
the administration had not been given any evidence that he had
taken part in the mutiny.'ss And it had been content to let several
other members of the crew, at least some of whom were U.S. citi-
zens, be tried in a federal court in New Jersey, where they were
acquitted by a jury.1s

In Robbins, Great Britain was seeking the extradition of
Thomas Nash, alias Jonathan Robbins, contending that he had
participated in the mutiny. Upon discovering that Robbins was in
Charleston, South Carolina, British authorities applied to the
federal district judge—Judge Thomas Bee—for a warrant to hold
Robbins. Judge Bee granted the warrant, and Robbins was taken
into custody.!60

Judge Bee initially declined to turn Robbins over to British
authorities, apparently because he believed that he needed execu-
tive authorization to do so.16! Secretary of State Timothy Pickering

155 See generally Robbins, 27 F. Cas. 825. For detailed accounts of the case, see A.
ROGER EKIRCH, AMERICAN SANCTUARY 90-110 (2017); Larry D. Cress, The Jonathan
Robbins Incident: Extradition and the Separation of Powers in the Adams Administration,
111 ESSEX INST. HIST. COLLECTIONS 99, 99 (1975); Wedgwood, supra note 11, at 235—-38.

156 Wedgwood, supra note 11, at 237.

157 Id.

158 See Note from Timothy Pickering to Robert Liston, (Feb. 21, 1798) (on file with
National Archives, Domestic Letters of the Department of State, 1784—1861, microfilm
M40, roll 10).

159 See Wedgwood, supra note 11, at 268-86.

160 See Robbins, 27 F. Cas. at 833. It is not clear what jurisdictional basis Judge Bee
had for hearing the detention request. There was no general federal question jurisdiction
statute at that time, and there was no other statutory grant of jurisdiction covering extra-
dition cases. Perhaps either (1) the judge did not view the detention as an exercise of the
Article III judicial power, (2) he thought that a treaty could vest federal court jurisdiction,
or (3) he thought (contrary to modern understandings) that the Article III federal question
provision was self-executing.

161 See Letter from Timothy Pickering to John Adams (May 15, 1799), FOUNDERS
ONLINE, https://perma.cc/M2XN-Z4FE (noting that the British minister had informed him
that Nash had been detained in South Carolina but that the judge had declined to turn
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considered the issue and concluded that extradition was proper.
Pickering thought that the only legal question was whether
Article 27 extended to conduct on a government vessel on the high
seas, and he concluded that it did.1s2 He suggested to President
Adams “that the Judge of the District of South-Carolina should
be directed to deliver up the offender in question, on the demand
of the British Government, by its Minister.”163

President Adams agreed that Article 27 applied but was un-
sure how to proceed. He told Pickering that “[hJow far the presi-
dent of the US. would be justifiable in directing the judge, to de-
liver up the offender, is not clear.”16¢ But he said that he had “no
objection to advice and request him to do it.”165 Pickering then
wrote to the judge stating that the administration was giving its
“advice and request” that the suspect be extradited, “provided
such evidence of his criminality be produced, as by the laws of the
United States, or of South Carolina, would justify his apprehen-
sion and commitment for trial.”166 The latter part of the admin-
istration’s message is often omitted from accounts of the case.

After challenges were brought by lawyers for Robbins, Judge
Bee held a habeas corpus hearing to decide whether extradition
was warranted.'6” British authorities submitted affidavits in sup-
port of the claim that Robbins had been involved in the mutiny.!6s
Robbins submitted an affidavit claiming that he was a U.S. citizen
who had been impressed into service on the Hermione and that he
had not taken part in the mutiny.'¢* His counsel also argued that,

him over); Note from Robert Liston to Timothy Pickering (May 23, 1799), in 4 STATE
PAPERS AND PUBLICK DOCUMENTS OF THE UNITED STATES 303 (Boston, T.B. Wait & Sons
2d ed. 1817):

[O]n the application of the consul for the restoration of Nash, in conformity to

the treaty of 1794, judge Bee, and the federal attorney, were of opinion that

he could not with propriety be delivered up without a previous requisition on

my part made to the executive government of the United States.

162 Here Pickering was departing from an earlier (and dubious) contrary view expressed
by Attorney General Charles Lee. See Extradition, 1 Op. Att’ys Gen. 83 (1798) (reasoning
that the extradition provision in the Jay Treaty did not apply on the high seas).

163 Letter from Timothy Pickering to John Adams (May 15, 1799), supra note 161.

164 Letter from John Adams to Timothy Pickering May 21, 1799), FOUNDERS ONLINE,
https://[perma.cc/SW6L-DAPQ.

165 Jd.

166 Letter from the Secretary of State to Judge Bee (June 3, 1799), in 4 STATE PAPERS
AND PUBLICK DOCUMENTS OF THE UNITED STATES, supra note 161, at 304, 304 (emphasis
omitted).

167 Wedgwood, supra note 11, at 294.

168 Jd. at 269-71.

169 [d. at 299-310.
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as an impressed seaman, he would have had a right to resist his
captors, and as a citizen, he had a right to be tried in the United
States before a jury of his peers.17

Judge Bee concluded that there was sufficient evidence that
Robbins had committed murder and that the court was therefore
bound by the terms of the treaty to deliver him to British author-
ities.'”t Judge Bee explained that he had initially thought that this
was a matter for the executive branch, because the statute imple-
menting the Interstate Extradition Clause directs action by state
governors.'”? But he said that he had changed his mind and de-
cided that, under Article III of the Constitution, this was actually
a matter for the judiciary.”s Judge Bee also said that he doubted
that Robbins was a U.S. citizen, and he reasoned that it did not
matter in any event since the treaty did not disallow extradition of
a country’s nationals.'” Robbins was transferred to British cus-
tody, tried by a court martial on a naval ship lying off Port Royal,
Jamaica, and hanged and gibbeted (that is, his body was hung in
chains on public display).17

2. Domestic controversy.

The extradition of Robbins was controversial in the United
States because some believed, as Robbins had claimed, that he was
a U.S. citizen who had been impressed into naval service by the
British.17 (In fact, the evidence suggests that he was an Irish citi-
zen and was one of the ringleaders of the mutiny.””) Impressment

170 Id. at 296.

171 Robbins, 27 F. Cas. at 832-33. Materials relating to the case are printed in
FRANCIS WHARTON, STATE TRIALS OF THE UNITED STATES 392—457 (Philadelphia, Carey &
Hart 1849).

172 Robbins, 27 F. Cas. at 833.

173 Id.

174 See id. at 831-33.

175 Wedgwood, supra note 11, at 237.

176 One of the public critics of President Adams’s actions was statesman Charles
Pinckney, then serving in the Senate from South Carolina, who published several letters
condemning the extradition. After seeing the first letter, Jefferson complimented it and said
that he thought that “no one circumstance since the establishment of our government has
affected the popular mind more [than the Robbins case].” Letter from Jefferson to Charles
Pinckney (Oct. 29, 1799), in 31 THE PAPERS OF THOMAS JEFFERSON 226, 227 (Barbara B.
Oberg ed., 2004).

177 See EKIRCH, supra note 155, at 135. Robbins claimed (late in the case, after he had
been in jail for months) that he was from Danbury, Connecticut, but longstanding resi-
dents of the town and the town clerk certified that they had never heard of such a person.
In addition, at his court martial, witnesses testified that Robbins was in fact Nash and
that he had participated in the mutiny. And, before he was executed, he allegedly confessed
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by the British was a highly sensitive subject in the United States,
and Republicans made much of that issue in criticizing the Adams
administration.!s

The case also arose on the heels of controversies over the
Alien and Sedition Acts!™ and during a naval war against France,
so President Adams was already politically vulnerable.:®0 More
generally, controversy surrounding the case was part of the lead
up to the highly contested election of 1800, which ended up being
the first time that power in the United States was transferred
from one political party to another.:8! Here is historian Albert
Beveridge’s colorful description of the broader political context,
from his Pulitzer Prize—winning biography of Chief Justice
Marshall:

The land rang with Republican denunciation of the President.
What servile truckling to Great Britain! Nay, more, what a
crime against the Constitution! Think of it! An innocent
American citizen delivered over to British cruelty. Where
now were our free institutions? When President Adams thus
surrendered the Connecticut “Yankee,” Robins [sic], he not

to being an Irish citizen. Id. at 133—-34; see also Wedgwood, supra note 11, at 310 (“Was
‘Robbins’ an American? From the record available to us, rather clearly he was not.”). But
cf. Cress, supra note 155, at 116 (“No evidence presented at Robbins’ hearing disproved
his claim to American citizenship.”).

178 EKIRCH, supra note 155, at 115.

179 Naturalization Act of 1798, ch. 54, 1 Stat. 566 (repealed 1802); Alien Friends Act
of 1798, ch. 58, 1 Stat. 570 (expired 1800); Alien Enemies Act of 1798, ch. 66, 1 Stat. 577
(codified as amended at 50 U.S.C. §§ 21-24); Sedition Act of 1798, ch. 74, 1 Stat. 596 (ex-
pired 1801).

180 One of the Alien and Sedition Acts—the Alien Enemies Act—survives to this day,
see 50 U.S.C. §§ 21-24, and has controversially been invoked by the Trump administration
to deport allegedly dangerous noncitizens. See Sofia Ferreira Santos, What Is the 1798
Law That Trump Used to Deport Migrants?, BBC (Sept. 3, 2025), https://perma.cc/CA8G
-QSJY. During the original debates over the Alien and Sedition Acts, critics generally ac-
cepted that Congress had the authority to enact the Alien Enemies Act, in part because
the law of nations was understood to allow countries the sovereign authority to expel citizens
from countries with which they were at war. See Gerald L. Neuman, Whose Constitution?,
100 YALE L.J. 909, 936-37 (1991); David M. Golove & Daniel J. Hulsebosch, The Law of
Nations and the Constitution: An Early Modern Perspective, 106 GEO. L.J. 1593, 1637—38
(2018); see also JAMES MADISON, THE REPORT OF 1800 (Jan. 7, 1800), reprinted in 17 THE
PAPERS OF JAMES MADISON 303, 321 (David B. Mattern et al. eds., 1991) (“The general
practice of nations, distinguishes between alien friends and alien enemies. The latter it
has proceeded against, according to the law of nations, by expelling them as enemies. The
former it has considered as under a local and temporary allegiance, and entitled to a cor-
respondent protection.”).

181 For an account of that fraught election, see generally EDWARD J. LARSON, A
MAGNIFICENT CATASTROPHE: THE TUMULTUOUS ELECTION OF 1800, AMERICA’S FIRST
PRESIDENTIAL CAMPAIGN (2007).
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only prostituted patriotism, showed himself a tool of British
tyranny, but also usurped the functions of the courts and
struck a fatal blow at the Constitution.s2

Republicans in the House first demanded that President
Adams send copies of the materials relating to the case, which he
did.’ss Pickering included a short report with the materials em-
phasizing that the person extradited was in fact an Irish citizen,
Thomas Nash, and that Jonathan Robbins was simply an as-
sumed name.!s* Nevertheless, Representative Edward Livingston
proceeded to introduce a resolution to censure Adams for “a dan-
gerous interference of the Executive with Judicial decisions.”185

3. Marshall’s defense.

In a lengthy speech defending Adams, Marshall (at that time
serving as a member of the House) argued that, under the law of
nations, Britain properly had jurisdiction over a murder commit-
ted on board a British naval vessel on the high seas, and that
Article 27 of the Jay Treaty therefore required extradition. He
also questioned whether the United States would have jurisdic-
tion over the offense, given that, although Robbins was charged
with piracy, it was mere “statute piracy” (i.e., piracy under British
statutory law), not piracy under the law of nations.ss Marshall
then proceeded to argue that there was nothing improper about a
President seeking to carry out the terms of a treaty. Indeed, he
suggested that in this instance the President was obligated to do
so, explaining, in words that would one day be invoked by the
Supreme Court in Curtiss-Wright:

The President is the sole organ of the nation in its external
relations, and its sole representative with foreign nations.

182 2 ALBERT J. BEVERIDGE, THE LIFE OF JOHN MARSHALL 459 (1916).

183 See 10 ANNALS OF CONG. 511 (1800); Message from President John Adams to the
House of Representatives (Feb. 7, 1800), in 4 STATE PAPERS AND PUBLICK DOCUMENTS OF
THE UNITED STATES, supra note 161, at 302. It was also proposed in the House that a law
be enacted to carry into effect Article 27 of the Jay Treaty, but no such legislation was
adopted. Wedgwood, supra note 11, at 263.

184 See 10 ANNALS OF CONG., supra note 183, at 515.

185 Id. at 533 (resolution by Rep. Livingston).

186 10 ANNALS OF CONG., supra note 183, at 600. Marshall argued that piracy under
the law of nations would require an intent to commit a course of robbery on the seas, which
would be a threat to the international community—something that was not alleged in this
case. Id. at 602.
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He is charged to execute the laws. A treaty is declared to be
a law. He must then execute a treaty, where he, and he alone,
possesses the means of executing 1it.187

It is worth noting that Marshall’s defense of presidential au-
thority was broader than was necessary to defend Adams’s action.
All that Adams did was inform the court that the executive
branch supported extradition, and it left the matter ultimately in
the hands of the judiciary.'ss Yet Marshall went further, arguing
that “the case was a case for Executive and not Judicial deci-
sion.”18 Moreover, he suggested that an extradition treaty was a
“political compact[]” and thus was not a proper subject for the
judiciary.'** His reasoning here hints of a political question doc-
trine, something that he also suggested a few years later as Chief
Justice in Marbury v. Madison'** when he observed that some
issues are matters of executive discretion, such that their “sub-
jects are political”’; “[t]hey respect the nation, not individual
rights, and being entrusted to the executive, the decision of the
executive is conclusive.”1?2 One can also see here the seeds of a
related distinction between self-executing and non-self-executing

187 Id. at 613. Marshall had previously defended Adams’s actions anonymously in an
article first published in the Virginia Federalist, a Richmond newspaper. See John Marshall,
Communication (Sept. 7, 1799), reprinted in 4 THE PAPERS OF JOHN MARSHALL, JANUARY
1799—0OCTOBER 1800, at 23, 23—-26 (Charles T. Cullen ed., 1984). Marshall was responding
to an article in the Examiner (a Republican-oriented Richmond newspaper) that may have
been written by James Madison, although no surviving copy of that issue of the Examiner
has been found. See id. at 23 n.4; see also WHARTON, supra note 171, at 404 (stating that
Marshall was answering an article in the Examiner by Madison). As in his later speech in
Congress, Marshall’s newspaper article did not envision much of a role for the judiciary in
the extradition process.

188 See Michael P. Van Alstine, Taking Care of John Marshall’s Political Ghost, 53 ST.
Louis U. L.J. 93, 105-07 (2008).

189 10 ANNALS OF CONG., supra note 183, at 605. Marshall also correctly noted, how-
ever, that Adams had directed that Robbins be extradited “if satisfactory evidence of the
murder should be adduced” and that “[t]he sufficiency of the evidence was submitted en-
tirely to the Judge.” Id. at 617. Marshall further accepted that someone being detained for
extradition “may perhaps bring the question of the legality of his arrest before a judge, by
a writ of habeas corpus.” Id. at 615. It is possible, therefore, that Marshall simply meant
that the ultimate decision to extradite was for the executive but that courts could be in-
volved in determining whether someone was eligible for extradition.

190 [d. at 607.

191 5 U.S. (1 Cranch) 137 (1803).

192 Id. at 166; see also JEAN EDWARD SMITH, JOHN MARSHALL: DEFINER OF A NATION 261
(1996) (noting that in his speech, “Marshall was drawing a distinction between legal issues
and political questions”). For discussion of historic connections between international law
and the political question doctrine, see generally Curtis A. Bradley, The Political Question
Doctrine and International Law, 91 GEO. WASH. L. REV. 1555 (2023).
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treaties—a distinction that Marshall controversially developed as
Chief Justice in the 1829 decision Foster v. Neilson.!9

Treaty non-self-execution, it should be noted, can mean more
than one thing—something evident in Marshall’s speech. It could
simply mean not judicially enforceable, which was what Marshall
was suggesting with respect to the extradition provision. In his
view, the provision was still self-executing in the sense that it did
not require legislation for its enforcement. Indeed, as noted, he
suggested that the President had an obligation to execute the
treaty.19¢ A different meaning of non-self-execution is that a treaty
has no domestic legal effect whatsoever until Congress imple-
ments it, something suggested by some of the congressional critics
of Adams’s actions.’% Such uncertainties about treaty non-self-
execution persist to the present day.1%

Marshall’s speech was considered masterful, even by some of
his political opponents. When Republicans in the House urged
Representative Albert Gallatin to respond, he told them,

193 27 U.S. (2 Pet.) 253 (1829); see 10 ANNALS OF CONG., supra note 183, at 606-07
(arguing that some treaties can be enforced by courts and some cannot, and giving as an
example of the latter “the case of the delivery of a murderer under the twenty-seventh
article of our present Treaty with Britain”); see also Foster, 27 U.S. (2 Pet.) at 314 (1829).
In Hylton, which was decided several years before Marshall’s speech, both Justice Samuel
Chase and Justice James Iredell distinguished between self-executing and non-self-
executing treaties. See 3 U.S. (3 Dall.) at 244 (opinion of Chase, J.); id. at 272 (opinion of
Iredell, J.); see also John T. Parry, Congress, the Supremacy Clause, and the Implementation
of Treaties, 32 FORDHAM INT’L L.J. 1209, 1270 (2008) [hereinafter Parry, Implementation
of Treaties]:

[Hylton] confirmed that the Supremacy Clause makes provisions of some trea-
ties self-executing without legislation, but Chase and Iredell made clear dis-
tinctions between types of treaty provisions, and Chase also stated that some
treaty provisions would require implementation by Congress or the President
and could not be implemented directly by courts.

194 See Wedgwood, supra note 11, at 340.

195 See id. at 336 (describing the arguments of Representative Albert Gallatin in
which he acknowledged that the Jay Treaty was the supreme law of the land but won-
dered, “[C]an a law be executed when the means & manner of executing it are not pointed
out by law?”).

196 For discussion of some of the uncertainties, see Curtis A. Bradley, Self-Execution and
Treaty Duality, 2008 SUP. CT. REV. 131, 136; Carlos Manuel Vazquez, The Four Doctrines of
Self-Executing Treaties, 89 AM. J. INT’L L. 695, 698—701 (1995). The Court’s most extensive
modern discussion of treaty non-self-execution, in Medellin v. Texas, 552 U.S. 491 (2008),
is not clear about the implications of non-self-execution, sometimes suggesting that a non-
self-executing treaty merely “is not a directive to domestic courts,” id. at 508, and other
times suggesting more broadly that it “does not by itself give rise to domestically enforce-
able federal law,” id. at 505 n.2.
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“[Alnswer it yourselves; for my part I think it unanswerable.”197
The next day, the motion to censure Adams was defeated by a
vote of 61-35, with six Republicans voting with Marshall and the
other Federalists.s Two days later, the Federalists introduced a
resolution approving of Adams’ conduct, and it passed 62—36.19
But the controversy continued and may have been a factor in
Adams’s failure to obtain reelection. More than a decade later,
Adams was still smarting over how he was treated during the
controversy, complaining to Thomas Jefferson that Livingston “is
a naughty lad as well as a Saucy one. I have not forgotten his
lying Villany in his fictitious fabricated Case of a Jonathan
Robbins who never existed.”200

4. Subsequent descriptions.

Robbins has often been misdescribed by later courts and com-
mentators. In an 1852 decision, In re Kaine,?! the Supreme Court
critically described the events in Robbins and contended that “a
great majority of the people of this country were opposed to the
doctrine that the President could arrest, imprison, and surrender,
a fugitive, and thereby execute the treaty himself.”202 This de-
scription is not an accurate representation of the facts of the case,
which involved substantial judicial involvement at all stages.
More than fifty years later, in the immigration decision Fong Yue
Ting v. United States,?3 the Court noted its approval of the han-
dling of the Robbins case, based on a similar misdescription.2o4
Chief Justice Fred Vinson repeated that misdescription in his

197 HENRY ADAMS, THE LIFE OF ALBERT GALLATIN 232 (Philadelphia, J.B. Lippincott
& Co. 1879) (emphasis omitted).

198 See Wedgwood, supra note 11, at 354.

199 Marshall’s speech was sufficiently prominent that it was eventually published as
an appendix to Wheaton’s collection of Supreme Court opinions. See 18 U.S. (5 Wheat.)
app. 3 (1820).

200 Letter from John Adams to Thomas Jefferson (May 1, 1812), in 5 THE PAPERS OF
THOMAS JEFFERSON: RETIREMENT SERIES 3, 3 (J. Jefferson Looney ed., 2008).

201 55 U.S. (14 How.) 103 (1852).

202 Jd. at 112.

203 149 U.S. 698 (1893).

204 See id. at 714 (citing the Robbins case as an example of how “the surrender, pur-
suant to treaty stipulations, of persons residing or found in this country, and charged with
crime in another, may be made by the executive authority of the President alone, when no
provision has been made by treaty or by statute for an examination of the case by a judge
or magistrate”).
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dissent in the Youngstown Sheet & Tube Co. v. Sawyer2s steel sei-
zure case.206

Marshall’s speech in defense of President Adams’s handling
of Robbins is most famous for its use of the phrase “sole organ” to
describe presidential authority over foreign affairs.2o” That lan-
guage, like the decision, has been distorted. In Curtiss-Wright,
Justice Sutherland invoked it for the proposition that the President
has broad authority over foreign affairs, and the executive branch
has often recited Justice Sutherland’s characterization.20s In con-
text, in using the “sole organ” characterization, Marshall was not
claiming broad substantive authority for the President; rather, he
was making the claim that in diplomacy the United States acts
through its President. At least today, this is not a controversial
proposition.2?® Moreover, in defending Adams’s effort to carry out
the treaty obligation, Marshall was arguing only for presidential
authority in the absence of congressional action to the contrary.
Indeed, Marshall proceeded to observe that “Congress, unques-
tionably, may prescribe the mode [of executing a treaty obliga-
tion], and Congress may devolve on others the whole execution of
the contract,” but that “till this be done, it seems the duty of the
Executive department to execute the contract by any means it
possesses.”210

That said, as noted, Marshall was making an argument that
was broader than necessary to support Adams’s actions. Moreover,
other statements in his speech suggest that he had an expansive
conception of executive power. He contended, for example, that

205 343 U.S. 579 (1952).

206 See id. at 684 (Vinson, C.dJ., dissenting).

207 See 18 U.S. (5 Wheat.) app. at 26.

208 The executive branch initially took a cautious approach to the “sole organ” lan-
guage in Curtiss-Wright. See The President’s Power in the Field of Foreign Relations, 1
Op. 0.L.C. 49, 62 (1937) (noting that the reasoning was dicta and that the case did not
concern either unilateral presidential action or an effort by Congress to limit presidential
action). Eventually, the executive branch adopted a more expansive reading. See, e.g., Issues
Raised by Provisions Directing Issuance of Official or Diplomatic Passports, 16 Op. O.L.C.
18, 21 (1992) (“In exercising the ‘federal power over external affairs,” the President is not
subject to the interference of Congress.” (quoting Curtiss-Wright, 299 U.S. at 319)).

209 See, e.g., Van Alstine, supra note 188, at 128 (“In this respect, . . . Marshall’s ‘sole
organ’ observation merely stands for the unproblematic proposition that the President is
the conduit for formal interaction with foreign states.”); see also Zivotofsky ex rel. Zivotofsky
v. Kerry, 576 U.S. 1, 21 (2015) (“The President does have a unique role in communicating
with foreign governments, as then-Congressman John Marshall acknowledged. But
whether the realm is foreign or domestic, it is still the Legislative Branch, not the Executive
Branch, that makes the law.” (citation omitted)).

210 10 ANNALS OF CONG., supra note 183, at 614.
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the President “possesses the whole Executive power” and “holds
and directs the force of the nation.”?!t As a result, many commen-
tators have described Marshall’s position too narrowly.2:

* % %

It would be artificial to separate the legal deliberations from
the politics of the above episodes. A political factor lurking in the
background was one of accountability. Precisely because extradi-
tion in these cases was politically fraught, institutional actors did
not necessarily want to assume responsibility for it. In the
Longchamps incident, the Continental Congress dithered and
never ended up providing useful direction. In Robbins, President
Adams sought to at least share responsibility with a federal
judge, an effort that was not fully successful. As the next Part
makes clear, this diffidence continued in subsequent decades until
extraditions became more routinized. The key point is that the
relevant actors were navigating through significant legal uncer-
tainty, and in doing so they were creating historical precedents
that would be invoked in subsequent controversies. It is also
worth noting that the uncertainty was much more about the im-
plementation of a federal extradition power rather than the exist-
ence of such a power, which was largely taken for granted.

ITI. ISSUES OF CONSTITUTIONAL AUTHORITY

As discussed earlier, Judge Bee in Robbins eventually con-
cluded that the interstate extradition model did not fit interna-
tional extradition.2!s It is one thing for an executive to move a
criminal suspect from one U.S. state to another for a trial and
quite another, the judge apparently concluded, to send them to a
different country with an entirely different legal system. But that

211 Id. at 613; see also H. Jefferson Powell, The Founders and the President’s Authority
over Foreign Affairs, 40 WM. & MARY L. REV. 1471, 1528 (1999) (arguing that Marshall’s
speech showed that he believed that “the President ordinarily has responsibility for the
direction of United States foreign policy and the initiation of diplomatic efforts”);
Wedgwood, supra note 11, at 293 n.247 (noting that “Marshall claimed far stronger power
for the Presidency than Adams exercised in [his] correspondence”).

212 See, e.g., Louis Fisher, The Staying Power of Erroneous Dicta: From Curtiss-
Wright to Zivotofsky, 31 CONST. COMMENT. 149, 150 (2016) (contending that “[n]othing in
Marshall’s sole-organ speech promoted or advocated independent presidential authority”);
Van Alstine, supra note 188, at 127 (“In this [sole organ] aspect of his speech, Marshall
thus merely sketched out the concept that the President is the vehicle of formal commu-
nication with foreign states.”).

213 See supra notes 171-74 and accompanying text.
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conclusion leads to difficult questions about what domestic pro-
cess should be required and the extent to which Congress needs
to legislate on the subject. This Part considers three questions of
constitutional authority that had to be resolved in the wake of
Robbins: First, does the President have any inherent extradition
authority? Second, to what extent can state governments get in-
volved in international extradition? Third, can Congress author-
ize extradition in the absence of a treaty?

A. Presidential Power

Notwithstanding Marshall’s “sole organ” statement in his de-
fense of President Adams’s handling of the Robbins case, extradi-
tion is not a power that gravitated to the President alone. Because
of the liberty interests associated with extradition, the executive
branch generally assumed in the early days of the nation that it
needed authority from either a treaty or statute, and eventually
that assumption was endorsed by the Supreme Court.24 This un-
derstanding continued to hold even after the Court shifted to a
more robust conception of executive foreign affairs authority in
areas that were less connected to individual rights.

1. An international law duty to extradite?

The issue of presidential power over extradition was inter-
twined with issues of international law—in particular, whether
the United States had an international legal duty to extradite
fugitives even in the absence of a treaty. If there were such a duty,
it could be argued that Presidents had the authority, and perhaps
even the obligation, to extradite as part of their Article I duty to
“take Care that the Laws be faithfully executed.”?!5 As noted ear-
lier, although uncertain, it was arguable that the word “Laws” in
this clause included the law of nations.216

The issue of a potential U.S. obligation to extradite in the
absence of a treaty became especially salient once the Jay Treaty
provision at issue in the Robbins case expired in 1807. The

214 Cf. Henry P. Monaghan, The Protective Power of the Presidency, 93 COLUM. L. REV.
1, 10 (1993) (contending that, “except perhaps when acting pursuant to some ‘specific’
constitutional power, the President has no inherent power to invade private rights; the
President not only cannot act contra legem, he or she must point to affirmative legislative
authorization when so acting”).

215 U.S. CONST. art II, § 3.

216 See supra note 56.
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United States did not agree to another extradition provision with
a foreign nation for several decades.21”

For the most part, the executive branch maintained that
there was no international law duty to extradite absent a treaty.
Attorney General Charles Lee expressed a contrary view, but he
also concluded that, since Congress had “omitted to make a law
directing the mode of proceeding, I know not how, according to the
present system, a delivery of such offender could be effected.”2s
More typical was the view of Attorney General William Wirt, who
acknowledged in 1821 that some prominent international law
commentators had suggested that there was a duty to extradite
but pointedly observed that “we know that there is a wide differ-
ence between [the law of nations] as laid down by the received
authors, . . . and the same law as it is to be read in the practice of
nations.”21

Most state and federal courts in the early nineteenth century
concluded, like Wirt, that the United States was under no inter-
national legal obligation to extradite absent a treaty.220 Chancellor
Kent expressed a different view, however, both in his treatise on
American law and while a judge on New York’s Court of Chancery
(at that time New York’s highest state court), reasoning in 1819
that treaty provisions requiring extradition are merely “declaratory

217 See ABBELL, supra note 98, at 2.

218 Territorial Rights—Florida, 1 Op. Att’ys Gen. 68, 69—70 (1797).

219 Foreign Requisitions—Law of Nations, 1 Op. Att’ys Gen. 509, 511 (1821). It was
often said in nineteenth-century American legal treatises that the German commentator
Pufendorf had maintained that there was no duty to extradite absent a treaty. Joseph Story
described Pufendorf’s view that way, based on a characterization of Pufendorf’s work by
Jean-Jacques Burlamaqui, a Swiss commentator who had written after Pufendorf. See
STORY, supra note 37, at 521 n.4. Later, a British author, in a treatise on extradition law
published in 1867, explained that Story had perpetuated an error: “Pufendorf does not
explicitly deny the right [to demand extradition]. Burlamaqui does not say so. The passage
[that Story cited from Pufendorf] does not relate to the matter at all. . . . Story’s mistake
has been copied with persistent carelessness [in a number of other treatises].” EDWARD
CLARKE, A TREATISE UPON THE LAW OF EXTRADITION 3 n.* (London, Stevens & Hayes 1867).

220 See, e.g., United States v. Davis, 25 F. Cas. 786, 788 (C.C.D. Mass. 1837)
(No. 14,932) (reporter’s note about views of Story, J.); Ex parte Dos Santos, 7 F. Cas. 949,
956 (C.C.D. Va. 1835) (No. 4,016) (Barbour, J.); Commonwealth ex rel. Short v. Deacon, 10
Serg. & Rawle 125, 127, 131-32 (Pa. 1823) (Tilghman, C.J.) (noting that “[t]here are great
names on both sides” of the issue and relying in part on the Longchamps precedent); see
also WHEATON, HISTORY OF THE SCIENCE, supra note 41, at 160 (“No sovereign state is
bound, unless by special compact, to deliver up persons, whether its own subjects or for-
eigners, charged with or convicted of crimes committed in another country, upon the de-
mand of a foreign state or its officers of justice.”).
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of the law of nations.”?2t Eventually, the U.S. Supreme Court in-
sisted that extradition “has never been recognized as among those
obligations of one government towards another which rest upon
established principles of international law.”222

2. Comity-based extraditions.

Even if the law of nations did not require extradition in the
absence of a treaty, it certainly permitted it as a matter of comity.223
That raised the question whether Presidents could voluntarily
carry out comity-based extraditions based on authority allowed to
nations under the law of nations. Most executive officials denied
that the President could do so. Early on, that was Jefferson’s
view when he was Secretary of State, a view that was based
partly on British practice and also on the Longchamps prece-
dent.22¢ Secretary of State Pickering thought otherwise, but later
administrations returned to Jefferson’s view, apparently because
they thought that something so connected to individual liberty
should not rest with the Executive alone.22s Nevertheless, without

221 In re Washburn, 4 Johns. Ch. 106, 113 (N.Y. Ch. 1819) (Kent, C.) (emphasis omit-
ted); see also KENT, supra note 89, at 36. In his 1834 treatise on the conflict of laws, Joseph
Story noted the conflicting views. See STORY, supra note 37, at 521-22. As discussed above,
however, Story appears to have been wrong about Pufendorf. See supra note 219. But cer-
tain other international law commentators had maintained, unlike Grotius and Vattel,
that there was no obligation to extradite. See, e.g., VON MARTENS, supra note 80, at 109.

222 United States v. Rauscher, 119 U.S. 407, 412 (1886); see also Factor v. Laubenheimer,
290 U.S. 276, 287 (1933). But see CLARKE, supra note 219, at 12 (contending that there
was a duty of extradition under international law even in the absence of a treaty).

223 See WHEATON, HISTORY OF THE SCIENCE, supra note 41, at 160 (“The extradition
of persons charged with or convicted of criminal offenses affecting the general peace and
security of society is [ ] voluntarily practised by certain states as a matter of general con-
venience and comity.”).

224 See Letter from Thomas Jefferson to George Washington (Nov. 7, 1791), in 22 THE
PAPERS OF THOMAS JEFFERSON: MAIN SERIES 266, 266 (Charles T. Cullen ed., 1986) (“The
laws of the United States like those of England receive every fugitive, and no authority
has been given to our Executives to deliver them up. In the case of Longchamp[s,] a subject
of France, a formal demand was made by the Minister of France and was refused.”); Letter
from Thomas Jefferson to Edmond Charles Genet (Sept. 12, 1793), in 27 THE PAPERS OF
THOMAS JEFFERSON 97, 97-98 (John Catanzariti ed., 1997) (“The laws of this Country take
no notice of crimes committed out of their jurisdiction. The most atrocious offender coming
within their pale is viewed by them as an innocent man, and they have authorized no one
to seize or deliver him.”). French practice, by contrast, allowed for extraditions by the
executive. See 1 MOORE, TREATISE ON EXTRADITION, supra note 20, at 11-12, 49; Harvard
Rsch. in Int’l L., supra note 21, at 15, 41; Blakesley, supra note 22, at 53—-55.

225 See, e.g., 1 MOORE, TREATISE ON EXTRADITION, supra note 20, at 30-31 (noting that
“the authority of the executive of the United States or of any of the State governments, to
exercise an act of such important effect upon the rights of personal security, is more than
questionable” (quoting Letter from Secretary of State John Quincy Adams to the British
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a treaty, President Abraham Lincoln controversially extradited to
Spanish-controlled Cuba a Spanish military officer, Don Jose
Augustin Arguelles, who was involved in slave trading. When
pressed by the Senate to explain what legal authority he had to
do s0,226 Lincoln sent that body an opinion from his Secretary of
State William Seward suggesting, without further explanation,
that the authority stemmed from “the law of nations and the
Constitution.”227

Lincoln’s action was condemned in the press as well as in
Congress. An anonymous critic wrote that “[t|here was a time in
the history of nations when, as the laws then stood, alleged crim-
inals might be lawfully surrendered, and when in fact they fre-
quently were surrendered, by executive authority alone.”22s8 But
the critic noted that this practice had occurred in the age of mon-
archies, not republics. “Criminals are still surrendered by the sov-
ereign authority of each country,” the critic observed, but “in free
and constitutional governments this sovereign authority no
longer resides in the person of the Executive alone, [but rather]

Minister Charles Bagot (May 2, 1818))); Diamonds of the Princess of Orange—Surrender,
2 Op. Att’ys Gen. 452-53 (1831):

As there is no stipulation by treaty between the two governments for the mu-
tual delivery of fugitives from justice, I think the President would not be jus-
tified in directing the surrender of the person upon whom a part of the stolen
articles may have been found, in order that he may be brought to trial in the
country where he is supposed to have committed the robbery.

See also, e.g., Obligation to Surrender Fugitives from Justice, 3 Op. Att’ys Gen. 661, 661
(1841) (“[Alccording to the practice of the executive department . .. the President is not
considered as authorized, in the absence of any express provision by treaty, to order the
delivering up of fugitives from justice.”). Attorney General Hugh Legare further observed:

Whatever I might think of the power of the federal executive in the premises,
were this a new question, I consider the rules laid down by Mr. Jefferson, and
sanctioned after the lapse of upwards of thirty years by another administra-
tion, as too solemnly settled to be now departed from.

Id. at 662.

226 CONG. GLOBE, 38th Cong., 1st Sess. 2545 (1864) (Senate resolution asking President
Lincoln what legal authority he had for the extradition).

227 Report from Sec’y of State William Seward to President Abraham Lincoln (May
30, 1864), S. EXEC. DOC. NO. 38-48, at 2 (1864). The next month, Seward gave a more ex-
tensive explanation to the Chairman of the House Judiciary Committee, the gist of which
was that the person being extradited was a very bad character. See Letter from Sec’y of
State William Seward to Rep. James F. Wilson, Chairman of the House Judiciary Comm.
(June 24, 1864), H.R. EXEC. DOC. NO. 38-1, at 35-56 (1864). For a forceful argument that
Lincoln had acted unconstitutionally, see SPEAR, supra note 24, at 16 (describing Lincoln’s
action as “an enormous usurpation of power, and, as a precedent, [ ] one of the very worst
in our whole history”).

228 The Arguelles Case, WKLY. NAT'L INTELLIGENCER (Washington), June 9, 1864.
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the machinery for their legal surrender has come to partake of
the complexity resulting from the partition of powers in such
Governments.”229

Despite the Civil War incident, the generally prevailing view
throughout the nineteenth century was that the President did not
have extradition authority absent a treaty or statute, and this
was true regardless of the citizenship of the individual.2s0 There
was an enlightening discussion of this issue in the administration
of President James Monroe, as described in the diary of then—
Secretary of State John Quincy Adams.?31 An officer and some
crew members had absconded with a British schooner along with
its cargo, taking the ship from Newfoundland to Maine.232 George
Canning, the British foreign minister, asked for extradition of the
British citizens who were involved.?ss There was no extradition
treaty in place—Article 27 of the Jay Treaty had long ago expired,
and it would not in any event have applied to the acts in question.

Adams told Canning that he would look into the matter but
doubted that the executive had the authority to extradite. In
answer to Canning’s contention (based on Vattel) that nations
were obligated to extradite, Adams responded that, “In practice,
Nations did as they pleased, some did, and some did not deliver
up foreign criminals.”?3t A couple weeks later, he had another con-
versation with Canning, in which Canning once again empha-
sized the view of treatise writers on the law of nations. Adams
noted that, “With us it was a question of authority—The President

229 Jd. (emphasis in original).

230 See 1 MOORE, TREATISE ON EXTRADITION, supra note 20, at 21 & n.1 (citing extensive
executive branch materials); see also Letter from Sec’y of State Frederick T. Frelinghuysen
to President Chester Arthur (Feb. 13, 1884), S. EXEC. DOC. NO. 48-98, at 3 (1884) (“I find
a long and almost uniform course of decisions, which, while not denying [that international
law allows for extradition as a matter of comity], holds that the President, in the absence
of legislation and treaty, has not the power to enforce that doctrine.”); Parry, Lost History,
supra note 11, at 118 (noting that Arguelles was the only person ever “to have been extra-
dited by federal authorities without the authorization of a treaty, executive agreement, or
statute”).

231 See ALISON L. LACROIX, THE INTERBELLUM CONSTITUTION 77—-78 (2024).

232 Id. at 77.

233 John Quincy Adams, Diary Entry (Oct. 13, 1821), in 32 The Diaries of John Quincy
Adams: A Digital Collection 107 (on file with Massachusetts Historical Society). All fifty-
one volumes of the diaries of John Quincy Adams, which run from 1779-1848, are digitally
available through the Massachusetts Historical Society, at https:/www.masshist.org/
jgadiaries/php/. Citations to the diary in this Article are to that digital collection.

234 .
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had not the power to deliver a man up.”23> Canning responded by
noting that “he had read with much satisfaction the argument of
Chief Justice Marshall when he was a member of the house of
Representatives, in the case of Nash or Robbins.”236

Adams later delivered the relevant papers to Attorney General
Wirt and asked him for guidance on several points, including
“[w]hether we can deliver up the British subject, charged with
British Statute piracy.”?s” This entry from Adams’s diary gives a
flavor of his discussion with Wirt:

I took to Mr Wirt the Attorney General the Note I had re-
ceived last Evening from Mr Canning, and a Volume of
Burlamaqui containing precisely the same passage relating
to the delivery of fugitive criminals as that in Vattel—both
these writers, as well as Grotius do in very explicit terms as-
sert the moral obligation of Nations, to deliver up fugitives
guilty of heinous crimes. Mr. Wirt had the English transla-
tion of Grotius with a part of Barbeyrac’s Notes, and I had
sent him the French Edition of Barbeyrac; which we com-
pared together; but Wirt did not seem to be satisfied with the
authorities—He wanted a Latin Grotius; but finally came to
the denial of the President’s authority to deliver up.238

Perhaps playing devil’s advocate, Adams resisted Wirt’s con-
clusion, pointing out that “[i]t was made by the Constitution the
Duty of the President to take care that the Laws be faithfully
executed, by which may be understood the Laws of Nations as
well as the Laws of Congress,” so “if it were clearly and unques-
tionably the Law of Nations that fugitives charged with heinous
crimes should be delivered up, it would be the duty of the President
to take care that that Law should be faithfully executed as well
as others.”23® Wirt replied that such a doctrine “was too bold for
him: he was too much of a Virginian for that.”2«0 Adams retorted

235 John Quincy Adams, Diary Entry (Nov. 5, 1821), in 32 The Diaries of John Quincy
Adams: A Digital Collection, supra note 233, at 126.

236 [d.

237 John Quincy Adams, Diary Entry (Nov. 15, 1821), in 32 The Diaries of John Quincy
Adams: A Digital Collection, supra note 233, at 136. Wirt had a long and storied legal career
and was the longest-serving Attorney General in U.S. history. (He served for eleven years.)

238 John Quincy Adams, Diary Entry (Nov. 17, 1821), in 32 The Diaries of John
Quincy Adams: A Digital Collection, supra note 233, at 138. Jean Barbeyrac was an early
eighteenth-century French translator and scholar.

239 [d.

240 [d.
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that “Virginian Constitutional scruples were accommodating
things, whenever the exercise of a power did not happen to suit
them, they would allow of nothing but powers expressly written;
but when it did, they had no aversion to implied powers.”2 It
should be noted that Adams’s arguments were premised on the
existence of an international law duty to extradite; even he was
not arguing that the President would have the authority to extra-
dite based merely on comity.

A few days later, Wirt gave President Monroe an extensive
memorandum on the subject that reviewed the writings of various
international law commentators and the relevant national prac-
tice and concluded that international law did not require extradi-
tion in the absence of a treaty.2:2 Parts of his memo quote Grotius
in Latin—so Wirt must have found a Latin version—and his
quotes from Vattel are all in French.2s (It is amusing to imagine
a memorandum like this one being given to a modern President.)
The memorandum also reasoned that, even if there were a duty
under the law of nations to extradite, the President would lack
the authority to carry it out. Wirt explained that “[t]he constitu-
tion, and the treaties and acts of Congress made under its author-
ity, comprise the whole of the President’s powers” and “neither of
these contains any provision on this subject.”2¢ Wirt went on to
suggest that it would be desirable for Congress to enact a law al-
lowing for extradition based on comity, reasoning that “[t]he peo-
ple of the United States seem to have contemplated the national
government as the sole and exclusive organ of intercourse with
foreign nations” and thus that it should “be armed with power to
satisfy all fair and proper demands which foreign nations may
make on our justice and courtesy.”t5 He did not mention what
constitutional text, if any, would give Congress the authority to
enact such a law.

241 Jd. Adams gave the example of President Jefferson’s decision in 1803 to go forward
with the Louisiana Purchase, which doubled the size of the United States by treaty. Given
the massive changes wrought by that action, he suggested that “to nibble at a Bank, a
Road, a Canal, the mere mint and cummin of the Law, was but glorious inconsistency.” Id.

242 See generally Foreign Requisitions—Law of Nations, supra note 219.

243 Jd. at 513-14.

244 Id. at 521.

245 Id. at 522.
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3. Extraditing U.S. nationals.

In the latter part of the nineteenth century, the United States
entered into numerous extradition treaties, which helped put to
rest the executive power question. But a related question arose.
Some of the treaties (usually at the request of the treaty partner)
stated that the two countries were not obligated to extradite their
own nationals.24 These treaties did not say that extradition of na-
tionals was disallowed under the treaty; they simply did not re-
quire it.27 This raised the question whether these treaties could
be used to extradite U.S. nationals, and the general view within
the executive branch was that they could not, a view confirmed
by a federal district court in 1891.248

The United States proceeded to renegotiate some of the trea-
ties so that they stated specifically that each party had the dis-
cretion to extradite nationals even if it was not required.2# But
not all treaties were modified in this way, and the Supreme Court
concluded in 1936—the same year as Curtiss-Wright—that the
unmodified treaties did not provide authority for extradition of
U.S. citizens.??0 The Court more generally confirmed that extradi-
tion, “albeit a national power, [ ] is not confided to the Executive
in the absence of treaty or legislative provision.”?st The Court
cited, among other things, Jefferson’s early views on the matter.2s2
The Court also reasoned that the need for a treaty or statute
“rests upon the fundamental consideration that the Constitution
creates no executive prerogative to dispose of the liberty of the

246 See Valentine v. United States ex rel. Neidecker, 299 U.S. 5, 8 (1936).

247 [d.

248 See Ex parte McCabe, 46 F. 363 (W.D. Tex. 1891). The petitioner in that case was
being detained by state authorities, something allowed by the U.S.—Mexico extradition
treaty at that time. See infra note 293. The court put a lot of weight on the longstanding
views and practices of the executive branch. See McCabe, 46 F. at 379:

Thus it appears that, extending through a period of 17 years, 4 different admin-
istrations of the federal government have invariably held that no authority was
conferred upon the executive, by the sixth article of the treaty, either to demand
of the Mexican authorities the extradition of their subjects committing crimes in
the United States, or to surrender an American citizen upon demand made by
the republic of Mexico.

249 See generally Note, Non-Extradition of Nationals, 46 YALE L.J. 525 (1937).
250 See Valentine, 299 U.S. at 8.

251 Id.

252 Id.



2026] Extradition in the Early Republic 1135

individual.”?s3 Modern executive branch opinions continue to re-
flect this understanding.25

253 Id. at 9. The Supreme Court reached a similar conclusion with respect to presiden-
tial authority to return deserting sailors. See Tucker v. Alexandroff, 183 U.S. 424, 431,
435-36 (1902). Although not extradition treaties per se, the United States had since 1788
entered into treaties that required that it return deserting sailors to their home country.
See supra note 153. The Court in Tucker reasoned that, “[w]here the signatory powers
have themselves fixed the terms upon which deserting seamen shall be surrendered, we
have no right to enlarge those powers upon the principles of comity so as to embrace cases
not contemplated by the treaty.” 183 U.S. at 436; see also id. at 467 (Gray, J., dissenting)
(“The practice of the Executive Department, from the beginning, shows that such author-
ity does not exist, in the absence of express treaty or statute.”). Early statutes provided for
the return, pursuant to treaty agreements, of foreign seamen who deserted while their
ships were in port in the United States. See, e.g., Act of Apr. 14, 1792, ch. 24, 1 Stat. 254;
Act of Mar. 2, 1829, ch. 41, 4 Stat. 359. See also Surrender of Deserting Seamen, 6 Op.
Att’ys Gen. 148, 156 (1853) (concluding that “without such treaty, the executive or judicial
authorities of the United States have no power to arrest, detain, and deliver up a mariner
on the demand of the consuls or other agents of Denmark”).

254 See, e.g., The President’s Authority to Force the Shah to Return to Iran, 4A Op.
0.L.C. 149, 149 (1979) (“The President cannot order any person extradited unless a treaty
or statute authorizes him to do s0.”); see also Parry, Lost History, supra note 11, at 123
(“[H]istorical practice contradicts the idea that the executive branch has inherent author-
ity to extradite.”). Because the executive branch is not required to extradite, even after a
judicial finding of extraditability, some lower courts have described extradition as an
executive function. See, e.g., Lo Duca v. United States, 93 F.3d 1100, 1103 (2d Cir. 1996);
Martin v. Warden, 993 F.2d 824, 828 (11th Cir. 1993). For the reasons discussed, however,
this characterization is potentially misleading.

Another limitation on judicial review is the rule of noninquiry, pursuant to which U.S.
courts will not inquire into how the foreign country that is supposed to receive an extradi-
tion suspect will treat that person. Instead, that consideration is thought to be something
for the executive branch to consider in deciding whether to go forward with the extradition.
See Jacques Semmelman, Federal Courts, the Constitution, and the Rule of Non-Inquiry
in International Extradition Proceedings, 76 CORN. L. REV. 1198, 1203-04, 1209-10
(1991); see also Munaf v. Geren, 553 U.S. 674, 702 (2008) (“The Judiciary is not suited to
second-guess such determinations—determinations that would require federal courts to
pass judgment on foreign justice systems and undermine the Government’s ability to
speak with one voice in this area.”). As a potential limit on this discretion, Article 3 of the
U.N. Convention Against Torture and Other Cruel, Unusual and Degrading Treatment or
Punishment, Dec. 10, 1984, 1465 U.N.T.S. 85, which the United States ratified in 1994,
provides that, “No State Party shall expel, return [ ] or extradite a person to another
State where there are substantial grounds for believing that he would be in danger of
being subjected to torture.” Id. art. 3. In giving its advice and consent to the Convention,
however, the Senate declared that the Convention is not self-executing. Courts have there-
fore held that the Convention is not judicially enforceable against the government. See
generally, e.g., Mironescu v. Costner, 480 F.3d 664 (4th Cir. 2007); Hoxha v. Levi, 465 F.3d
554 (3d Cir. 2006). In 1998, Congress stated in the Foreign Affairs Reform and Restructuring
Act, that “[i]t shall be the policy of the United States not to expel, extradite, or otherwise
effect the involuntary return of any person to a country in which there are substantial
grounds for believing the person would be in danger of being subjected to torture.” Pub. L.
No. 105-277, § 2242, 112 Stat. 2681-761, 2681-822 (codified at 8 U.S.C. § 1231 note). That
legislation also states, however, that the limitation is not judicially enforceable except in
immigration removal proceedings. Id. The State Department has adopted regulations set-
ting forth a procedure for the Secretary of State to identify individuals who qualify for
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This is not the only example of an unenumerated foreign af-
fairs power that has been thought to fall within legislative rather
than executive authority. Immigration law is also generally
thought to be like this, although Congress has chosen to make
broad delegations of this authority to the President.?ss There is a
stray comment in a 1950 Supreme Court decision, United States
ex rel. Knauff v. Shaughnessy,?s¢ that might seem to indicate the
contrary (and which the Trump administration has invoked),2s”
but federal immigration regulation—starting with the Alien and
Sedition Acts—has always been based on statutes. Another ex-
ample is the power to acquire new territory for the United
States, a topic that the current Trump administration has put
back on the table with discussions of acquiring Greenland.?s The
Supreme Court has held that, although the President as
Commander in Chief can occupy foreign territory, the President
cannot make that territory part of the United States without a
treaty or legislation.2s

relief from extradition under Article 3 of the Torture Convention. But these regulations
also state that “[d]ecisions of the Secretary concerning surrender of fugitives for extradi-
tion are matters of executive discretion not subject to judicial review.” 22 C.F.R. § 95.4
(2026). For additional discussion of these issues, see CURTIS A. BRADLEY, INTERNATIONAL
LAW IN THE U.S. LEGAL SYSTEM 282—-84 (3d ed. 2021).

255 See ADAM B. COX & CRISTINA M. RODRIGUEZ, THE PRESIDENT AND IMMIGRATION
LAW 3 (2020) (“[B]y constructing an elaborate immigration code and building a sweeping
deportation state over the course of the twentieth century, Congress counterintuitively
has transferred power to the Executive Branch to determine the metes and bounds of the
polity, through discretionary judgments about whether and how to enforce the law.”). For
a suggestion that authority over extradition and immigration are related, see Grin v.
Shine, 187 U.S. 181, 184 (1902) (describing extradition treaties as “an extension of our
immigration laws”). As noted above, the Supreme Court invoked the Robbins precedent
(incorrectly) in a late nineteenth-century immigration decision, Fong Yue Ting. See supra
note 204 and accompanying text.

256 338 U.S. 537 (1950).

257 See id. at 542 (stating, in a case involving a statutory delegation of authority, that
“[t]he right to [exclude aliens] stems not alone from legislative power but is inherent in
the executive power to control the foreign affairs of the nation”); Proclamation No. 10888,
90 Fed. Reg. 8333 (Jan. 20, 2025) (invoking the language from Knaufy).

258 See David E. Sanger & Lisa Friedman, Trump’s Wish to Control Greenland and
Panama Canal: Not a Joke This Time, N.Y. TIMES (Dec. 23, 2024), https:/www.nytimes.com/
2024/12/23/us/politics/trump-greenland-panama-canal.html; Jack Goldsmith, The Danish
West Indies Precedent for U.S. Acquisition of Greenland, AM. ENTER. INST. (Jan. 13, 2025),
https://www.aei.org/op-eds/the-danish-west-indies-precedent-for-u-s-acquisition-of-greenland/.

259 See Fleming v. Page, 50 U.S. (9 How.) 603, 616-18 (1850) (discussing Mexican
territory occupied by the United States during the Mexican-American War); see also
Brown v. United States, 12 U.S. (8 Cranch) 110, 123 (1814) (noting that even though war
gave the United States the right under the law of nations to seize enemy property within
the United States, the “structure of our government” means that statutory authorization
is necessary in order for the President to effectuate this right). But cf. Legal Issues Raised
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In addition to confirming that unenumerated foreign affairs do
not necessarily go to the President, the history of U.S. extradition
practice is another piece of evidence against what is known as the
“Vesting Clause Thesis” or “Royal Residuum Thesis.” Article II of
the Constitution states, in what is known as its Vesting Clause,
that “[t]he executive Power shall be vested in a President of the
United States of America.”? Some scholars maintain that this
Clause implicitly conveys to the President all powers that either
traditionally or in their nature are “executive,” unless those pow-
ers have expressly been assigned by the Constitution to other ac-
tors.26t Hamilton made that argument in 1793, in a debate with
Madison over President Washington’s authority to issue a neu-
trality proclamation.262 The extradition power is not expressly del-
egated in the Constitution, so it would be a natural place to find
invocations of the Vesting Clause. In fact, in the various historical
debates over extradition, there is no mention of the Vesting
Clause, even by those who thought that the President had an
extradition power. That is true for other issues of foreign affairs
authority as well; the Vesting Clause generally did not make an ap-
pearance in the reasoning and debates of the nineteenth century.263

by Proposed Presidential Proclamation to Extend the Territorial Sea, 2 Op. O.L.C. 238,
249 (1988) (describing the U.S. Navy’s assertion of sovereignty over the unoccupied Midway
and Wake Islands in the nineteenth century and contending that the President “is best
situated to announce to other nations that the United States asserts sovereignty over
territory previously unclaimed by another nation”).

260 U.S. CONST. art. IT, § 1.

261 See, e.g., MICHAEL W. MCCONNELL, THE PRESIDENT WHO WOULD NOT BE KING
250-52 (2020); Saikrishna B. Prakash & Michael D. Ramsey, The Executive Power over
Foreign Affairs, 111 YALE L.J. 231, 253-54 (2001). For critiques of this thesis, see gener-
ally, for example, Curtis A. Bradley & Martin S. Flaherty, Executive Power Essentialism
and Foreign Affairs, 102 MICH. L. REV. 545 (2004); Julian Davis Mortenson, Article IT
Vests the Executive Power, Not the Royal Prerogative, 119 COLUM. L. REV. 1169 (2019);
Andrew Kent, Executive Power, the Royal Prerogative, and the Founders’ Presidency, 2 J.
AM. CONST. HIST. 403 (2024); Robert J. Reinstein, The Limits of Executive Power, 59 AM.
U. L. REV. 259 (2009). Cf. Illan Wurman, In Search of Prerogative, 70 DUKE L.J. 93, 103—
04 (2020) (concluding that the Article II Vesting Clause conveys only a power to execute
the laws but advancing a thick understanding of that power).

262 See generally Hamilton, Pacificus No. 1, supra note 56. Madison responded by sug-
gesting that Hamilton was trying to replicate a version of King George III. See generally
James Madison, “Helvidius” No. 1 (Aug. 24, 1793), reprinted in 15 THE PAPERS OF JAMES
MADISON, 24 MARCH 1793—20 APRIL 1795, at 66 (Thomas A. Mason et al. eds., 1985). The
Supreme Court has never endorsed the Vesting Clause Thesis, and on the current Court
only Justice Clarence Thomas has expressed support for it. See Zivotofsky, 576 U.S. at 33
(Thomas, J., concurring in the judgment in part and dissenting in part).

263 See BRADLEY, HISTORICAL GLOSS, supra note 1, at 118 (noting that if the Vesting
Clause implicitly conveyed to Presidents the authority to terminate treaties, as is sometimes
argued, “it is surprising that no one (including Presidents and their legal advisers) seemed
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B. Foreign Affairs Federalism

Another significant issue that had to be worked out during
the nineteenth century was whether and to what extent the states
could be involved in international extradition.

1. State extraditions.

Article I, § 10 of the Constitution disallows states from en-
gaging in various foreign relations—related actions, but it does not
mention extradition. Seizing on this silence, state governors
sometimes handled international extradition requests in the
nineteenth century, often with the encouragement of the federal
government. Executive power over the issue was accepted at the
state level, just as it was for interstate extradition.

In 1796, for example, the Governor of Canada asked the
Governor of Vermont to surrender two fugitives who were
charged with highway robbery and horse stealing—crimes not
covered by the extradition provision in the Jay Treaty.26¢ Secretary
of State Pickering concluded that the treaty did not preclude extra-
ditions outside the treaty,265 and he communicated this view to
the Governor of Vermont.2s6 The federal government, in other
words, seemed to accept that states could engage in international
extradition, and that this might be done through state executive
action.

After the expiration of the provision in the Jay Treaty, U.S.
extraditions were done entirely at the state level, and the U.S.
State Department would refer foreign ministers seeking an extra-
dition to the appropriate state authorities.?6” In 1822, the New
York State Legislature passed a law authorizing the Governor to
surrender to foreign nations persons charged with crimes in those

to be aware of it for a hundred years”). Advocates of the Vesting Clause Thesis sometimes
connect it to the prerogative powers of the Crown in prerevolutionary Great Britain. See,
e.g., MCCONNELL, supra note 261, at 257. It might be argued that, since extradition was
not viewed as a royal prerogative, it would not necessarily have come within the Vesting
Clause Thesis. Even if so, that argument would not explain why the Vesting Clause was
never discussed in the extradition context, even to make this point.

264 See Letter from Timothy Pickering to George Washington (June 3, 1796), in 20
THE PAPERS OF GEORGE WASHINGTON: PRESIDENTIAL SERIES 237, 238 (David R. Hoth &
William M. Ferraro eds., 2019).

265 See id.

266 See Letter from Timothy Pickering to the Governor of Vermont (June 3, 1796) (on
file with Massachusetts Historical Society, Timothy Pickering Papers, reel 36, at 85).

267 See 4 JOHN BASSETT MOORE, A DIGEST OF INTERNATIONAL LAW 246-52 (1906)
[hereinafter 4 MOORE, DIGEST OF INTERNATIONAL LAW].
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nations if the crimes with which they were charged were also pun-
ishable either by imprisonment or death under New York state
law.268 A treaty was not an option for such extraditions given that
the Constitution expressly disallows states from entering into
treaties. In the late 1830s and early 1840s, some states extradited
suspects to the Republic of Texas while it was an independent na-
tion—with the support of the federal government.269

In 1839, however, New York Governor Seward (who would
much later go on to become Abraham Lincoln’s Secretary of State)
suspended the operation of the New York extradition statute be-
cause he thought something so “intimately connected with the for-
eign relations of the United States . . . should be exclusively under
the control of the general government.”?”0 He said, however, that
he would be willing to extradite “upon receiving the requisition of
the President.”?” President Martin Van Buren expressed the view
that the state could extradite unless prohibited by the federal gov-
ernment, but he declined to mandate that it do so0.272

This federalism issue came to a head in 1840, in Holmes v.
Jennison.?s The issue there was whether the State of Vermont
had the authority to extradite a Canadian citizen to Canada after
he had been indicted in Quebec for murder.2’* This question arose
at a time when there was no operative extradition treaty between
the United States and Great Britain, which handled Canada’s for-
eign policy.2”s Van Buren had declined to extradite the individual,
reasoning that he could not do so in the absence of a treaty.2?
British authorities then asked Vermont to extradite the suspect.27?

The Supreme Court in Holmes was unable to produce a ma-
jority opinion, but four Justices, in an opinion by Chief Justice
Roger Taney, concluded that Vermont lacked the authority to
extradite.2’¢ Although Taney was normally sympathetic to states’
rights, he began his analysis by contending that no one would

268 Act of Apr. 5, 1822, ch. 148, 1822 N.Y. Laws 139.

269 See 4 MOORE, DIGEST OF INTERNATIONAL LAW, supra note 267, at 241.

270 See 1 MOORE, TREATISE ON EXTRADITION, supra note 20, at 67 (quotation marks
omitted) (quoting correspondence).

271 Jd. (quotation marks omitted) (quoting correspondence).

272 1 MOORE, TREATISE ON EXTRADITION, supra note 20, at 67-68 & n.2.

273 39 U.S. (14 Pet.) 540 (1840).

274 Id. at 561.

275 Id. at 574.

276 See SPEAR, supra note 24, at 4.

277 See id.

278 Holmes, 39 U.S. at 569.
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dispute that the federal government has an extradition power.27
As he explained it, the “whole frame” of the Constitution showed
that “[a]ll the powers which relate to our foreign intercourse are
confided to the general government.”2s Thus, “[t]he power of de-
ciding whether a fugitive from a foreign nation should or should
not be surrendered, was, necessarily, a part of the powers thus
granted.”2s1

Taney next reasoned that states are precluded from engaging
in extradition for two reasons. First, he reasoned that extraditing
someone involves making an agreement with a foreign nation,
and Article I, § 10 of the Constitution says that states may not
make an “agreement or compact” without Congress’s approval.2e2
Second, he reasoned, in what today would be called dormant
preemption terms, that the exercise of extradition authority by
the states would be “totally contradictory and repugnant to the
power granted to the United States.”?s3 Taney’s nationalistic ap-
proach to this issue, which may seem surprising coming from him,
has generally been applauded.2s

A fifth Justice in Holmes agreed that an actual extradition
agreement between Vermont and Quebec would violate Article I,
§ 10, but he doubted that there had been such an agreement.2ss
The case was remanded to the Vermont Supreme Court for fur-
ther consideration.?ss8 On remand, the Vermont court concluded

279 Id. at 569-70.

280 Jd. at 570. The lawyer for Holmes had similarly argued: “[W]hether a matter of
obligation, or of comity, [international extradition] appertains exclusively to the national
government.

From the very nature and organization of the general or national government, it is vested
with the sole jurisdiction over all matters of a national character, and of external concern.”
Id. at 549-50.

281 Id. at 570.

282 Holmes, 39 U.S. at 571-73.

283 Id. at 574. Taney seemed to accept, however, that a state could engage in interna-
tional extradition if authorized to do so by Congress. See id. at 570.

284 See, e.g., DAVID P. CURRIE, THE CONSTITUTION IN THE SUPREME COURT: THE FIRST
HUNDRED YEARS, 1789-1888, at 247—-48 (1985) (praising Chief Justice Taney’s “well-
crafted opinion” and contrasting it with his states’ rights decisions); 2 CHARLES WARREN,
THE SUPREME COURT IN UNITED STATES HISTORY, 1821-1855, at 340 (1922) (“The most
striking feature . . . of Taney’s notable opinion [in Holmes] was the fact that it sustained
the supremacy of the powers of the Federal Government, with a breadth and completeness
which had been excelled by no one of Marshall’s opinions.”). Taney had a more states’
rights view of interstate extradition, authoring the Court’s anticommandeering opinion in
Dennison. See supra note 18 and accompanying text.

285 Holmes, 39 U.S. at 584 (Thompson, dJ.).

286 Id. at 579.
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that the extradition was improper, reasoning that (1) interna-
tional extradition is best understood as a legislative prerogative
and thus falls outside the authority of the state governor; (2) even
if extradition were required by the law of nations, that would be
a duty for the national government, not the state governments;
and (3) an extradition is a type of agreement with a foreign gov-
ernment and thus is prohibited to the states in Article I, § 10 ab-
sent congressional approval.2s” This outcome, along with Taney’s
plurality opinion, suggested that states lacked the authority to
engage in international extradition, but the matter was not en-
tirely settled.2ss

2. A national prerogative.

The unsettled nature of the issue was evident the following
year in 1841, when Secretary of State Daniel Webster urged
Governor Seward to extradite a suspect to Canada. Webster
noted that “[t]he government of the United States . .. would see
with entire approbation the exercise of the power understood to
be vested in your Excellency, by the laws of New York.”2s® But
the next month, the U.S. Attorney General reached the opposite

287 See generally Ex parte Holmes, 12 Vt. 631 (1840). The court also noted that “[t]he
governor [of Vermont] is not, like the governor of Canada, invested with the powers which
appertain to sovereignty.” Id. at 640.

288 Although not involving an extradition request, another important cross-border
criminal dispute in this period that implicated U.S. federalism was the 1840-1841 case,
People v. McLeod, 25 Wend. 483 (N.Y. Sup. Ct. 1841). Alexander McLeod, a British na-
tional, was arrested in New York and charged with having participated in the British
military’s destruction of an American steamboat, the Caroline, which had been supplying
arms to rebels in Canada. During the attack, a U.S. citizen was killed, and McLeod was
charged with murder. See id. at 483—-86. Great Britain argued that McLeod was immune
from prosecution under the law of nations because he had merely been following official
orders in carrying out the operation. See id. at 552-53. A New York court rejected this
argument on the ground that the United States and Great Britain had not been in a state
of war at the time of the incident. See id. at 575. McLeod was subsequently acquitted by a
jury. Id. at 603 n.*. In 1842, Congress enacted a statute providing for federal habeas corpus
review of cases in which a foreign citizen is being detained for an act done under the au-
thority of a foreign nation, “the validity and effect whereof depend upon the law of nations,
or under color thereof.” Habeas Corpus Act of 1842, ch. 252, 5 Stat. 539 (1842) (codified as
amended at 28 U.S.C. § 2241(c)(4)). For an account of the case, see generally David J.
Bederman, The Cautionary Tale of Alexander McLeod: Superior Orders and the American
Writ of Habeas Corpus, 41 EMORY L.J. 515 (1992).

289 See 1 MOORE, TREATISE ON EXTRADITION, supra note 20, at 69 (quoting Letter from
Sec’y of State Daniel Webster to Gov. William Seward (Sept. 16, 1841)).
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conclusion about the propriety of state extradition, in part be-
cause of the Holmes decision.2

As late as 1872, Secretary of State Hamilton Fish advised
Belgium that it could directly request the extradition of a fugitive
from the State of New York.2st In response, however, the New
York Court of Appeals held that the state’s fifty-year-old extradi-
tion law conflicted with the federal Constitution, reasoning (like
the plurality opinion in Holmes): “The whole subject of foreign in-
tercourse is committed to the federal government. Indeed, this
was one of the principal purposes of the Union. As to foreign coun-
tries, the States, as such, are unknown.”292

By the late nineteenth century, after this back-and-forth, it
seemed settled that extradition was exclusively a national prerog-
ative.293 In 1886, a Supreme Court majority endorsed Chief Justice
Taney’s reasoning from Holmes.?*t Five years later, international
law scholar John Bassett Moore observed in his widely referenced
treatise on extradition law that there was “a general consensus of
judicial and executive opinion that the States do not possess the
power to surrender fugitive criminals to foreign governments.”29
This nationalistic conception of the extradition power continued
to be reflected in Supreme Court opinions. In 1936, the same year
as Curtiss-Wright, the Supreme Court reasoned that “[i]t cannot

290 See Obligation to Surrender Fugitives from Justice, 3 Op. Att’ys Gen. 661, 661
(1841) (“I think, from the whole argument of the bench in the case of Holmes|[,] . . . we may
consider it as law [that states may not extradite].” (emphasis added)).

291 See 4 MOORE, DIGEST OF INTERNATIONAL LAW, supra note 267, at 242—43.

292 People ex rel. Barlow v. Curtis, 50 N.Y. 321, 326 (1872).

293 That said, the 1866 and 1899 extradition treaties between the United States and
Mexico allowed the border states and territories of the two countries to engage in extradi-
tion. See, e.g., Treaty Between the United States of America and the Republic of Mexico
for the Extradition of Criminals art. II, Mex.—U.S., Dec. 11, 1861, 12 Stat. 1199. See also
DANIEL S. MARGOLIES, SPACES OF LAW IN AMERICAN FOREIGN RELATIONS: EXTRADITION
AND EXTRATERRITORIALITY IN THE BORDERLANDS AND BEYOND, 1877-1898, at 153—66
(2011) (describing the use of this “border states clause”); 1 MOORE, TREATISE ON
EXTRADITION, supra note 20, at 75 (describing this as “[t]he only instance in which power
has been conferred by the Federal government, either by law or by treaty, upon the au-
thorities of a State or a Territory of the United States, to practice extradition with foreign
countries”). State actions under these treaties were subject to federal supervision; for ex-
ample, if a state refused to extradite a suspect, Mexico could seek a new determination
from the federal government. See id. at 76.

294 See Rauscher, 119 U.S. at 414 (stating that “there can be little doubt of the sound-
ness of the opinion of Chief Justice Taney”).

295 1 MOORE, TREATISE ON EXTRADITION, supra note 20, at 53; see also, e.g., JOHN G.
HAWLEY, THE LAW AND PRACTICE OF INTERNATIONAL EXTRADITION 1-2 (Chicago, Callaghan
& Co. 1893) (insisting that international extradition is exclusively under the control of the
national government).
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be doubted that the power to provide for extradition is a national
power; it pertains to the national government and not to the
States.”2%

3. Seeds of dormant preemption.

The early U.S. extradition practice was an inversion of our
modern view of foreign-affairs federalism. Because of the lack of
federal law on the subject, the states were on the front lines of
international extradition—just as they were in the preconstitu-
tional period in cases like Longchamps. The state practice, more-
over, complicated the federal separation of powers analysis: If it
was acceptable for state governors to extradite, why was it not
acceptable for the federal executive to extradite? This potential
connection between state and federal separation of powers was
evident as early as the Robbins case, in which Judge Bee initially
thought that the federal process should be like the one for inter-
state extraditions (which are handled by state governors).297

Eventually, the seeds of federal preemption planted by the
Supreme Court’s 1840 decision in Holmes took root, and the role
of the states receded. This was true across the board in foreign
affairs—not only in extradition. The retreat also happened, for
example, in the area of immigration—something that states reg-
ulated until the late nineteenth century.2e¢ A year after Curtiss-
Wright, in a decision upholding preemption of state law through
an executive agreement, the Court (speaking through Justice
Sutherland) stated that, “In respect of all international negotia-
tions and compacts, and in respect of our foreign relations gener-
ally, state lines disappear.”» Today, dormant foreign affairs

296 Valentine, 299 U.S. at 8.

297 See Wedgwood, supra note 11, at 303.

298 See generally Gerald L. Neuman, The Lost Century of American Immigration Law
(1776-1875), 93 COLUM. L. REV. 833 (1993); see also, e.g., Chy Lung v. Freeman, 92 U.S.
275, 280 (1876) (“The passage of laws which concern the admission of citizens and subjects
of foreign nations to our shores belongs to Congress, and not to the States.”).

299 United States v. Belmont, 301 U.S. 324, 331 (1937); see also, e.g., United States v.
Pink, 315 U.S. 203, 233 (1942) (“Power over external affairs is not shared by the States; it
is vested in the national government exclusively.”); Hines v. Davidowitz, 312 U.S. 52, 63
(1941) (“The Federal Government, representing as it does the collective interests of the
forty-eight states, is entrusted with full and exclusive responsibility for the conduct of
affairs with foreign sovereignties.”); Missouri v. Holland, 252 U.S. 416, 433 (1920) (reject-
ing a federalism objection to a treaty and observing that “it is not lightly to be assumed
that, in matters requiring national action, ‘a power which must belong to and somewhere
reside in every civilized government’ is not to be found” (quoting Andrews v. Andrews, 188
U.S. 14, 33 (1903))). For discussions of the shift toward treating foreign affairs as exclusively
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preemption is often traced to the 1968 Supreme Court decision
Zschernig v. Miller,* but the example of extradition shows that
the idea has a much longer history.

C. Congressional Power

There were two issues concerning congressional power over
extradition that had to be worked out. First, to what extent is
congressional action necessary in order to effectuate extradition
treaties? Second, can Congress authorize extradition even in the
absence of a treaty?

1. Treaty self-execution?

Even when there is an extradition treaty in place, difficult
issues can arise with respect to its status in the U.S. legal system.
As background, it is worth noting that treaties are generally not
given direct legal effect in the British legal system.30t This rule
stems in part from the fact that in Britain the executive branch
does not need parliamentary approval to conclude treaties.302 By
contrast, the treaty power in the United States is shared with the
legislative branch, and treaties are listed as a type of supreme
law of the land in the Supremacy Clause.?3 As a result, treaties
are at least sometimes given direct effect in the U.S. legal system.

The British Parliament passed legislation implementing the
Jay Treaty, including Article 27, in 1797.30¢ But there was no leg-
islation in the United States implementing this provision. In

a national prerogative, see, for example, G. Edward White, The Transformation of the
Constitutional Regime of Foreign Relations, 85 VA. L. REV. 1, 114-15 (1999); Peter J. Spiro,
Foreign Relations Federalism, 70 U. COLO. L. REV. 1223, 122728, 1270-75 (1999).

300 389 U.S. 429 (1968). In Zschernig, the Court held that an Oregon statute that lim-
ited the ability of citizens in Communist-bloc countries to inherit Oregon property was
preempted by the dormant foreign affairs powers of the national government. For the sug-
gestion that dormant foreign affairs preemption originated in Zschernig, see, for example,
Ryan Baasch & Saikrishna Bangalore Prakash, Congress and the Reconstruction of Foreign
Affairs Federalism, 115 MICH. L. REV. 47, 66 (2016); Curtis A. Bradley, Chevron Deference
and Foreign Affairs, 86 VA. L. REV. 649, 721-22 (2000); Sarah H. Cleveland, Crosby and
the “One-Voice” Myth in U.S. Foreign Relations, 46 VILL. L. REV. 975, 981-82 (2001); John
C. Yoo, Foreign Affairs Federalism and the Separation of Powers, 46 VILL. L. REV. 1341,
1342 (2001).

301 See JAMES CRAWFORD, BROWNLIE’S PRINCIPLES OF PUBLIC INTERNATIONAL LAW
59 (9th ed. 2019); SAMUEL B. CRANDALL, TREATIES: THEIR MAKING AND ENFORCEMENT
284 (2d ed. 1916).

302 Constitutional Reform and Governance Act 2010, c. 25, § 20 (U.K.).

303 U.S. CONST. art. VI, cl. 2.

304 See Treaty with United States Act 1797, 37 Geo. 3 c. 97, § 26 (U.K.).
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Robbins, Judge Bee nevertheless thought that the treaty could be
enforced in the United States as a result of the Supremacy
Clause.30

After the Jay Treaty provision expired, the United States did
not agree to another extradition provision with a foreign country
until the Webster-Ashburton Treaty with Great Britain in
1842.306 A provision in the Webster-Ashburton Treaty not only
called for extradition but also specifically directed the use of a ju-
dicial process in making determinations of extraditability.so7 A
treaty containing an extradition provision that the United States
concluded the following year with France contained no such di-
rective, but the courts nevertheless participated in applying that
treaty.os Contrary to Marshall’s argument in Congress in 1800,
there seems to have been a general sense in this period that the
courts should be involved.30?

Litigation concerning the French treaty prompted another
question: Even if courts are involved, is a treaty authorization of
extradition enough to support turning someone over, or does
Congress also need to implement the obligation in a statute? That
question was in essence about whether extradition treaties were
self-executing within the U.S. legal system. After Robbins, the
Supreme Court had held in Foster (which did not involve extradi-
tion) that treaty obligations are not self-executing if they “import
a contract”—that is, “when either of the parties engages to per-
form a particular act.”s

It could be argued that an extradition treaty entails an obliga-
tion to perform a particular act and thus falls within the carveout

305 See Robbins, 27 F. Cas. at 833 (“[R]ecurrence must be had to the general powers
vested in the judiciary by law and the constitution, the 3d article of which declares the
judicial power shall extend to treaties, by express words.”). For discussion of debates in
Congress over whether the commercial provisions in the Jay Treaty could be self-executing,
given their overlap with Congress’s legislative authority, see Jean Galbraith, Congress’s
Treaty-Implementing Power in Historical Practice, 56 WM. & MARY L. REV. 59, 83-87
(2014); Parry, Implementation of Treaties, supra note 193, at 1280-94.

306 Webster-Ashburton Treaty, Gr. Brit.—U.S., Aug. 9, 1842, 8 Stat. 572. See also
Parry, Lost History, supra note 11, at 115.

307 Parry, Lost History, supra note 11, at 115 n.115.

308 See generally In re Metzger, 17 F. Cas. 232 (S.D.N.Y. 1847) (No. 9,511).

309 See Gerald L. Neuman, Habeas Corpus, Executive Detention, and the Removal of
Aliens, 98 COLUM. L. REV. 961, 1003 (1998) (noting that “in extradition cases the courts
have consistently afforded habeas inquiry to examine the lawfulness of magistrates’ deci-
sions permitting the executive to detain aliens for removal to another country at the re-
quest of its government”).

310 Foster, 27 U.S. (2 Pet.) at 314.
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from self-execution in Foster. A federal district court in New York
was not persuaded by that argument and concluded that the
French extradition treaty was self-executing despite Foster.s!t
The court also reasoned, however, that an extradition could not
be carried out under the treaty without judicial involvement, even
though such involvement was not specified in the treaty. Among
other things, the court reasoned that “the prohibition in the con-
stitution against issuing a warrant to seize any person except on
probable cause first proved necessarily imports that issuing such
warrant is a judicial act.”s2 The court invoked the Robbins case
as precedent for this point.313

Complicating matters, the New York Supreme Court subse-
quently concluded that the French treaty was not self-executing,
and it ordered the prisoner released.'* Once he was released, he
managed to evade recapture by federal authorities.?'s Partly in
response to these developments, Congress in 1848 passed a general
extradition statute.31¢ The statute allowed judges to issue arrest
warrants for individuals alleged by the government to be subject
to extradition under an applicable treaty, and to hold a hearing
to determine whether there was sufficient evidence to support
extradition.?!” Upon such a judicial determination, the statute
provided that the Secretary of State would have the authority to
transfer the person to foreign custody.ss A version of this statute
is still in effect today.31

311 Metzger, 17 F. Cas. at 234 (“The engagements of this treaty are accordingly to be
accepted by the courts the same as if they were incorporated in a statute.”). A federal
circuit court held that the British treaty was self-executing. See In re Sheazle, 21 F. Cas.
1214, 1217 (C.C.D. Mass. 1845) (No. 12,734).

312 Metzger, 17 F. Cas. at 233.

313 See id. at 238.

314 See In re Metzger, 1 Barb. 248, 255-56 (N.Y. Gen. Term. 1847). See also SPEAR,
supra note 24, at 52—53 (arguing that extradition treaties are not self-executing and thus
require implementing legislation).

315 See CARL B. SWISHER, 5 THE HISTORY OF THE SUPREME COURT OF THE UNITED
STATES: THE TANEY PERIOD, 183664, at 179-80 (1974).

316 See Act of Aug. 12, 1848, ch. 167, 9 Stat. 302; see also CONG. GLOBE, 30th Cong.,
1st Sess. 1008 (1848) (remarks of Sen. William Dayton) (suggesting that the statute was
a response to the Metzger litigation). By its terms, the statute would “continue in force
during the existence of any treaty of extradition with any foreign government, and no
longer.” Act of Aug. 12, 1848 § 5, 9 Stat. at 303.

317 Act of Aug. 12, 1848 §§ 1-2, 9 Stat. at 302.

318 Jd. § 3, 9 Stat. at 302-03.

319 See 18 U.S.C. § 3184. Because the extradition statute does not require the President
to extradite even if a court finds that extradition is proper, there have sometimes been
questions about whether extradition decisions constitute improper advisory opinions in
violation of Article III of the Constitution. See generally Parry, Lost History, supra note 11.
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The existence of this statute has largely rendered moot the
question whether extradition treaties are self-executing (and
what that might or might not mean). Courts sometimes recite
that these treaties are self-executing, by which they generally
mean that if the government tries to extradite someone in violation
of the terms of the treaty, a court can order a halt to the extradi-
tion.320 But this could just be another way of saying that the exec-
utive branch lacks the constitutional authority to extradite in the
absence of authorization in a treaty or statute.32!

In any event, there is no dispute that Congress had the au-
thority to enact the 1848 extradition statute as part of its author-
ity under the Necessary and Proper Clause to help effectuate U.S.
treaty commitments.322 More difficult questions about congres-
sional authority arise in the absence of a treaty.

2. Statutory extraditions?

Most extraditions from the United States have been based on
treaty arrangements. From the early days of the nation, however,
the executive branch has assumed that statutory authorization
would be sufficient. For example, Jefferson said in his early opin-
ion on the subject that “the legislature of the United States” could
“establish a Convention for the mutual delivery of fugitives.”32s In
1821, Attorney General Wirt specifically suggested that Congress
should delegate comity-based extradition authority to the

Several lower courts have held that this scheme does not violate Article III. See, e.g., DeSilva
v. DiLieonardi, 125 F.3d 1110, 1113 (7th Cir. 1997) (Easterbrook, J.) (“A certificate of extra-
dition is no different from a search warrant or an order approving a deportation: it author-
izes, but does not compel, the executive branch of government to act in a certain way.”).

320 See, e.g., Terlinden v. Ames, 184 U.S. 270, 288 (1902); Cheung v. United States,
213 F.3d 82, 95 (2d Cir. 2000).

321 Extradition treaties can also limit the circumstances under which a receiving na-
tion may try a suspect who has been extradited to it. In Rauscher, the Supreme Court
disallowed the prosecution of someone for an offense not covered by the United States’s
extradition request, an action that the Court concluded was implicitly disallowed by the
relevant treaty as well as by the federal extradition statute. 119 U.S. at 422-24. In that
context, the Court described the extradition treaty as “the supreme law of the land, which
the courts are bound to take judicial notice of, and to enforce in any appropriate proceeding
the rights of persons growing out of that treaty.” Id. at 419.

322 See Holland, 252 U.S. at 432 (“If the treaty is valid there can be no dispute about
the validity of the statute under Article I, § 8, as a necessary and proper means to execute
the powers of the Government.”).

323 Letter from Thomas Jefferson to George Washington (Nov. 7, 1791), supra
note 224, at 267.
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President.?2¢ In 1833, Taney, when he was Attorney General, rea-
soned that the President could not extradite a suspect to another
nation absent either statutory or treaty authority.s?s The execu-
tive branch’s views were not perfectly consistent. For example,
Attorney General Caleb Cushing suggested in an 1853 opinion
that the national government could extradite only when acting
through a treaty.’?6 But, in general, executive officials assumed
that a statute would suffice.

When making this assumption, these officials did not point to
any particular clause in the Constitution that would support such
a congressional enactment. As previously discussed, the text does
not confer an extradition power on Congress.??” It seems unlikely
that extradition would have been understood as a form of com-
merce. As for the Necessary and Proper Clause, in the absence of
a treaty it is not clear what authority the Clause would be linked
to in order to support extradition. If there were a law of nations duty
to extradite even in the absence of a treaty, and if the President’s
take care responsibility extended to the law of nations, then per-
haps a statute could be seen as necessary and proper to facilitate
that responsibility. But, as discussed, most executive officials de-
nied that there was such a law of nations duty.32s

324 See Foreign Requisition—Law of Nations, 1 Op. Att’ys Gen. at 521 (“A treaty or an
act of Congress might clothe [the President] with the power to arrest and deliver up fugi-
tive criminals from abroad.”).

325 See Extradition, 2 Op. Att’ys Gen. 559, 559 (1833) (“There is no law of Congress
which authorizes the President to deliver up any one found in the United States who is
charged with having committed a crime against a foreign nation; and we have no treaty
stipulations with Portugal for the delivery of offenders.”).

326 See Surrender of Deserting Seamen, 6 Op. Att’ys Gen. 148, 155 (1853).

327 See supra text accompanying note 14.

328 See supra Part III.A.1; see also QUINCY WRIGHT, THE CONTROL OF AMERICAN
FOREIGN RELATIONS 195 (1922) (“[S]ince international law does not require such extradi-
tion it is hard to locate the source of such a power of Congress.”). The Supreme Court
stated in The Paquete Habana, 175 U.S. 677 (1900):

[W]here there is no . . . controlling executive . . . act . . . resort must be had to
the customs and usages of civilized nations; and, as evidence of these, to the
works of jurists and commentators, who by years of labor, research and expe-
rience, have made themselves peculiarly well acquainted with the subjects of
which they treat.

Id. at 700 (emphasis added). The italicized language has generally been thought to mean
that courts should not apply the law of nations to overturn presidential actions. See Curtis
A. Bradley & Jack L. Goldsmith, Presidential Control over International Law, 131 HARV.
L. REV. 1201, 1234 (2018). If so, that reading seems to cut against the idea that the law of
nations is binding on the President under the Take Care Clause.
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The answer that the Supreme Court settled on for a some-
what related congressional power—immigration—is that the au-
thority comes from national sovereignty. The Court reasoned:

It is an accepted maxim of international law, that every sov-
ereign nation has the power, as inherent in sovereignty, and
essential to self-preservation, to forbid the entrance of for-
eigners within its dominions, or to admit them only in such
cases and upon such conditions as it may see fit to prescribe.
In the United States this power is vested in the national gov-
ernment, to which the Constitution has committed the entire
control of international relations, in peace as well as in war.329

The modern Court has continued to emphasize this sovereignty
basis for immigration authority.3s

The Court has not had occasion to decide whether this ra-
tionale also applies to statute-based extraditions. In 1900, the
United States was an occupying power following its success in the
Spanish-American War. At that point, Congress authorized extra-
dition of individuals who had committed crimes within a country
or territory occupied by the United States.33! The Supreme Court
upheld an extradition under that statute to U.S.-occupied Cuba,
reasoning that the statute was a necessary and proper implemen-
tation of the treaty ending the Spanish-American War.332 The
Court “express[ed] no opinion” on whether Congress would have
had the power to provide for this extradition in the absence of the
treaty.333

Soon thereafter, however, the Supreme Court accepted in dicta
that extradition could be based purely on statutory authorization.

329 Nishimura Ekiu v. United States, 142 U.S. 651, 659 (1892) (citations omitted).

330 See Arizona v. United States, 567 U.S. 387, 394-95 (2012) (noting that the govern-
ment’s authority to regulate immigration “rests, in part, on ... its inherent power as
sovereign to control and conduct relations with foreign nations”); id. at 422 (Scalia, J.,
concurring in part and dissenting in part) (“I accept [Congress’s authority to regulate im-
migration] as a valid exercise of federal power—not because of the Naturalization Clause
(it has no necessary connection to citizenship) but because it is an inherent attribute of
sovereignty.”); ¢f. Haaland v. Brackeen, 143 S. Ct. 1609, 1627 (2023) (noting that, although
the federal government’s authority over Indian affairs may derive in part from national
sovereignty, “Congress’s authority to regulate Indians must derive from the Constitution,
not the atmosphere”).

331 See Act of June 6, 1900, ch. 793, 31 Stat. 656.

332 See Neely v. Henkel, 180 U.S. 109, 121-22 (1901).

333 See id. at 122. In 1913, President Woodrow Wilson entered into a sole executive
agreement with Great Britain allowing for extradition between British North Borneo and
the U.S. territorial possessions of the Philippine Islands and Guam. See WRIGHT, supra
note 328, at 237.
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It stated, for example, that “Congress has a perfect right to pro-
vide for the extradition of criminals in its own way, with or with-
out a treaty to that effect, and to declare that foreign criminals
shall be surrendered upon such proofs of criminality as it may
judge sufficient.”334

One modern lower court upheld congressional power to au-
thorize extraditions, based largely on post-Founding historical
understandings. Congress in 1996 authorized extraditions to the
international criminal tribunals for both Rwanda and the former
Yugoslavia.?® In upholding an extradition under this legislation,
the Fifth Circuit reasoned that “[e]ven if Congress has rarely exer-
cised the power to extradite by statute, a historical understanding
exists nonetheless that it may do so.”336

Since 1990, a federal statute has also provided that the exec-
utive branch may extradite U.S. nationals even under treaties
that do not specifically authorize the extradition of nationals, as
long as the other requirements in the treaty are met.37 Lower
courts have upheld extraditions under this statute on the theory
that Congress has its own power to authorize extradition, inde-
pendent of the treaty power.33s

The current extradition statute also allows for extradition
without a treaty of noncitizens “who have committed crimes of
violence against nationals of the United States in foreign coun-
tries.”s3® The constitutionality of this provision does not appear to
have been litigated. It seems to be a form of protection for U.S.
citizens. Somewhat relatedly, Congress has enacted a number of
criminal laws that apply to acts of violence against U.S. citizens
abroad, exercising what is known under international law as

334 Grin, 187 U.S. at 191; see also Terlinden, 184 U.S. at 289 (“In the United States,
the general opinion and practice have been that extradition should be declined in the ab-
sence of a conventional or legislative provision.” (emphasis added)).

335 See National Defense Authorization Act for Fiscal Year 1996, Pub. L. No. 104-106,
§ 1342, 110 Stat. 186, 486—87 (1996) (codified at 18 U.S.C. § 3181 note).

336 Ntakirutimana v. Reno, 184 F.3d 419, 426 (5th Cir. 1999).

337 See 18 U.S.C. § 3196. For an early article arguing for the enactment of such a
statute, see Arthur K. Kuhn, Extradition from the United States of American Citizens
Under Existing Treaties, 31 AM. J. INT’L L. 476, 480 (1937).

338 See, e.g., United States v. Knotek, 925 F.3d 1118, 1127 (9th Cir. 2019); Basié v.
Steck, 819 F.3d 897, 899-900 (6th Cir. 2016).

339 18 U.S.C. § 3181(b).
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“passive personality” jurisdiction.3® It is not clear what provision
in Article I of the Constitution gives Congress that authority.34

The rise of congressional-executive agreements provides fur-
ther historical support for using statutes in lieu of treaties for
extradition. Although the Treaty Clause of the Constitution re-
quires that the President obtain the advice and consent of two-
thirds of the Senate in order to conclude treaties,32 Presidents
have long concluded a variety of international agreements with
either the ex ante authorization or ex post approval of a majority
of both houses of Congress rather than two-thirds of the Senate.34
These congressional-executive agreements have become so com-
mon, especially since World War II, that many observers consider
them to be nearly a complete alternative to the supermajority
Senate consent process.34 If so, then Congress should be able to
authorize extradition agreements in lieu of formal treaties. And,
in fact, a congressional-executive agreement served as the basis
for the U.S. extradition to the Rwandan international criminal
tribunal, discussed above.345

340 See Geoffrey R. Watson, The Passive Personality Principle, 28 TEX. INT'L L.J. 1, 9—
10 (1993).

341 Most of the crimes are not offenses against the law of nations and thus do not fall
within Congress’s power to define and punish such offenses. But see id. at 31 (concluding
that “the unenumerated foreign affairs power probably authorizes Congress to establish
passive personality jurisdiction”).

342 U.S. CONST. art. I, § 2, cl. 2.

343 See Oona A. Hathaway, Treaties’ End: The Past, Present, and Future of International
Lawmaking in the United States, 117 YALE L.J. 1236, 1238—-39 (2008).

344 See, e.g., HENKIN, supra note 1, at 217 (“[I]t is now widely accepted that the
Congressional-Executive agreement is available for wide use, even general use, and is a
complete alternative to a treaty.”); Hathaway, supra note 343, at 1244—45. For a historical
account of the rise of executive agreements, see BRADLEY, HISTORICAL GLOSS, supra note 1
at 72-98.

345 See National Defense Authorization Act of Fiscal Year 1996 § 1342(a), 110 Stat. at
486-87 (extending the federal extradition statute to the surrender of persons to the inter-
national tribunals for Yugoslavia and Rwanda, pursuant to executive agreements made
with those tribunals). The international agreement concerning the International Space
Station, which the United States concluded as a congressional-executive agreement, also
allows for extradition. See Space Station Agreement Between United States and Other
Governments art. 22(3), Jan. 29, 1998, T.I.A.S. No. 12927. The dissent in Ntakirutimana
had a skeptical view of the rise of congressional-executive agreements. See 184 F.3d at 435
(DeMoss, J., dissenting) (“[T]he fact of the matter is that while the Constitution has no
provisions explicitly relating to extradition, it likewise has no provisions explicitly relating
to executive agreements. It only mentions treaties.”). Despite generally favoring the rise
of congressional-executive agreements, Professor Oona Hathaway suggests that extradi-
tion, at least of U.S. citizens, “likely” requires a treaty. Hathaway, supra note 343, at 1346.
She notes, among other things, that extradition can have a significant effect on the liberty of
an individual. While that is true, it is not clear why that fact supports allowing treaty-based



1152 The University of Chicago Law Review [93:1083

Finally, it is worth keeping in mind two other background
points. First, non-nationals located in the United States and be-
ing sought for prosecution by other countries are subject to depor-
tation under immigration law, which requires only a statute, not
a treaty.3* Second, under Article I, § 10 of the Constitution, U.S.
states are allowed to make agreements with foreign nations if
they have Congress’s consent, so in theory Congress could author-
ize states to make extradition agreements, something that even
Chief Justice Taney acknowledged in Holmes.?" But if that is
true, it is not clear why Congress cannot also authorize the fed-
eral executive branch to do so.34

CONCLUSION

Extradition is an example of a national government power
that has always been assumed to exist despite the lack of any con-
stitutional text specifically conferring it. Although there was un-
certainty in the early days of the nation about whether the United
States had an international law obligation to extradite fugitives,
there was never any doubt that the government had the authority
to do so if it wished. There were, however, difficult questions re-
lating to the exercise of this authority. The executive branch, the
treaty makers, the courts, and eventually Congress helped re-
solve these questions over the course of the nineteenth century.
As 1s true of much of the constitutional law of foreign affairs, sep-
aration of powers and federalism issues had to be worked out over
time.

As modern interpreters, we may be tempted to superimpose a
textual account onto this history. The Treaty Clause could explain
a lot of the national government’s authority. Statutory extradi-
tions are harder to explain, but perhaps they can be justified by a
broad reading of the Necessary and Proper Clause combined with
a broad reading of other provisions such as the Foreign Commerce

extraditions but not statute-based extraditions. If anything, the concern about liberty in-
terests might cut the other way. It is generally assumed, for example, that the federal
government can criminally prosecute individuals only based on statutes approved by both
houses of Congress, not treaties, which are approved only by the Senate. See HENKIN,
supra note 1, at 203.

346 See 8 U.S.C. § 1227 (setting out various grounds for deportation, including when the
Secretary of State has reasonable grounds for believing that the presence of the individual
in the United States “would have potentially serious adverse foreign policy consequences”).

347 See Holmes, 39 U.S. at 570.

348 See WALLACE MCCLURE, INTERNATIONAL EXECUTIVE AGREEMENTS 334 (1941).
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Clause or the Define and Punish Clause. As for the eventual ex-
clusion of state authority over extradition, this is certainly not the
only example of dormant preemptive force being inferred from the
Constitution’s text and structure, and in any event the federal
extradition statute could be deemed to be preemptive. Importantly,
though, we should recognize that what we are doing is distinct
from the practice of early Americans; they built up the law, some-
times in fits and starts, and we are now looking backward, seek-
ing to rationalize their efforts.

This early practice also illustrates how U.S. views about the
content of international law can affect understandings of govern-
mental authority. If the United States had accepted that interna-
tional law required extradition even in the absence of a treaty (as
Chancellor Kent urged), it likely would have provided for statute-
based extraditions much earlier in its history, and it might have
even accepted (contra Jefferson) executive-based extraditions, as
Pickering and Lincoln urged. As it happens, a mix of state law
and the Treaty Clause provided the basis for U.S. extraditions
during much of its early history. But state involvement eventu-
ally seemed inconsistent with nationhood and was eliminated.
Meanwhile, the executive branch and the courts long assumed
that Congress could provide for extradition, and eventually it did.



