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Not all of America’s courts have judicial review. This Article is the first to dis-
cuss a body of judicial review case law in which this extraordinary judicial power
has been rejected, is a recent development, or is not yet a settled question—judicial
review cases from tribal courts. In a time when skepticism about the power that ju-
dicial review gives to the federal courts is at an all-time high, it is that much more
important that we look to other examples of government systems wrestling with
whether to give their courts the power of judicial review—to other courts that are
wrestling with the scope of their own power and how to wield it.

This Article is a thorough review of approximately fifty tribal court opinions
on judicial review from twenty-six different tribal nations. It makes four contribu-
tions. First, it provides insights about the institution of judicial review and its rela-
tionship to governance, namely that judicial review is a choice that must be made
with careful attention to the law on the source and scope of judicial power, and to
public opinion. Second, it helps us understand what tribal courts are and how they
fit into their tribal government systems. Third, it demonstrates how this better un-
derstanding of tribal courts is essential to the rights questions that preoccupy main-
stream discussion of and lawmaking about tribal courts. Policymakers and judges
have argued that because some tribal courts have different structural power, they
are unable to protect rights or prevent other tribal government actors from abusing
their power. This Article demonstrates that making assumptions about tribal court
power or capacity can lead federal policymakers and judges to misdiagnose prob-
lems or devise solutions that are ineffectual. The final, and perhaps most important,
contribution of this Article is what it evidences about the complexity of legal dis-
course in tribal courts. As I have written about previously, the delegitimization of
tribal law has played an important role in justifying American colonialism. This
Article is yet another data point in a growing body of tribal law scholarship proving
that tribal laws and tribal courts are not primitive, underdeveloped, or somehow
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unworthy of wielding legal power in the United States. Tribal courts are, instead,
doing exactly what we want them to be doing: thinking deeply about the law and the
way that the law structures their governments and can limit or protect the rights of
their citizens.

Tribal courts are not infallible, but they are—I challenge anyone to defy after
reading this Article—courts, real courts. With their own Marbury v. Madisons.
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INTRODUCTION

In the United States, it is easy to forget that judicial review—
that is, the power to declare the work of another branch of gov-
ernment unconstitutional—is not an inherent part of having a
court. We take for granted that judicial review is a necessary
power of a court system because it is so deeply enshrined in both
the federal and state court systems. Unquestionably one of the
most important cases American lawyers read in law school is
Marbury v. Madison,' the case establishing judicial review in the
federal courts. In Marbury, Chief Justice John Marshall claimed
a tremendous new power for the third branch: to authoritatively
interpret the Constitution and invalidate acts of Congress, the
President, or the states that the federal courts deem unconstitu-
tional.2 However, judicial review was not always a given, in either
the state or federal courts.? There were fervent debates about
whether to have judicial review in the early days of America’s
founding .+

1 5U.S. (1 Cranch) 137 (1803).

2 Id. at 177-80.

3 The practice of judicial review arose in various states during the Founding era in
spite of the fact that only a single state—Kentucky—had a constitution that explicitly
provided courts with this power. See JEFFREY S. SUTTON, WHO DECIDES? STATES AS
LABORATORIES OF CONSTITUTIONAL EXPERIMENTATION 40-68 (2021); see also Saikrishna
B. Prakash & John C. Yoo, The Origins of Judicial Review, 70 U. CHI. L. REV. 887, 929-39
(2003) (arguing that judicial review was a valuable institutional mechanism that checked
state legislatures, ensured the supremacy of federal laws, and helped establish a norm of
courts at a time of uncertainty over where this power would rest); William Michael
Treanor, Judicial Review Before Marbury, 58 STAN. L. REV. 455, 474-517 (2005) (detailing
a “broad [pre-Marbury] concept[ ] of judicial review,” with emphasis on statutes affecting
judicial or state constitutional matters).

4 See LARRY D. KRAMER, THE PEOPLE THEMSELVES: POPULAR CONSTITUTIONALISM
AND JUDICIAL REVIEW 58-72, 92-127 (2004) [hereinafter KRAMER, THE PEOPLE
THEMSELVES].
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Beyond the United States, judicial review is not a necessary
or universal fact of a constitutional democracy. New Zealand and
the Netherlands both famously forbid the practice.> England,
Sweden, and France all lack robust, American-style judicial re-
view.¢ The decision to have a court system—even an American
court system’—does not answer the question about the scope of
that court’s power or its function within a system of government.s

Judicial review is a choice. It can be made in a moment—by
the drafters of a constitution, by the legislature, or in a bold court
opinion—or it can arise and evolve over longer periods as the
courts interpret the scope of their own power one case at a time.?
In a time when skepticism about the power that judicial review
has given to the federal courts is at an all-time high, it is that
much more important that we look to other examples of govern-
ment systems wrestling with the question of whether to give their
courts the power of judicial review—to other examples of courts
that are wrestling with the scope of their own power and how to
wield it.

As it turns out, beyond the state and federal courts, there are
hundreds of American courts that have been wrestling with judi-
cial review over the last fifty years: tribal courts. This Article is
the first to examine judicial review in the third sovereign’s
courts.’ Through a thorough review of approximately fifty tribal
court opinions on judicial review from twenty-six different tribal
nations, this Article discusses a body of judicial review case law
in which this court power has been rejected, is a recent develop-
ment, or is not yet a settled question.

This Article has five Parts. In Part I, I discuss the renais-
sance of tribal courts and tribal lawmaking since 1975. I explore
the differences between tribal courts and federal or state courts
that are relevant to tribal courts’ decisions on whether to adopt

5 New Zealand Bill of Rights Act 1990, s 4; GW. [CONSTITUTION] art. 120 (Neth.).

6 Larry D. Kramer, Popular Constitutionalism, Circa 2004, 92 CALIF. L. REV. 959,
997 (2004).

7 See Elizabeth A. Reese, The Other American Law, 73 STAN. L. REV. 555, 560—62
(2021) [hereinafter Reese, Other American Law].

8  See SANFORD LEVINSON, FRAMED: AMERICA’S 51 CONSTITUTIONS AND THE CRISIS
OF GOVERNANCE 263-65 (2012).

9 See generally William E. Nelson, Commentary, Changing Conceptions of Judicial
Review: The Evolution of Constitutional Theory in the States, 1790-1860, 120 U. PA. L.
REV. 1166 (1972) (arguing that judicial review gained widespread acceptance among states
by the early nineteenth century despite the limited scope of review in this era).

10 See generally Sandra Day O’Connor, Lessons from the Third Sovereign: Indian
Tribal Courts, 33 TULSA L.J. 1 (1997).
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judicial review, how to apply it, and what having judicial review
means for their court system. In particular, tribal court sover-
eignty is separate from state and federal sovereignty, tribes are
not bound by the same constitutional limits as state and federal
courts, and tribal jurisdiction is more limited.

In Part II, T explain methodology as well as provide a few
brief notes on terminology and capitalization. Part III turns its
focus to cataloging and comparing the different sources of law
that tribal courts cite as the basis for their power of judicial re-
view—or lack thereof. Tribal courts, as this Part illustrates, rely
on both the expected sources of law (tribal constitutions, tribal
legislation, and tribal fundamental law) as well as the unex-
pected—inherent tribal sovereignty and the Indian Civil Rights
Act of 196811 (ICRA).

In Part IV, I discuss what these tribal court opinions reveal
about the role of judicial review within tribal systems. Judicial
review helps build both external and internal legitimacy for tribal
governments and tribal courts, and it can be an important mech-
anism for a tribe to navigate structural conflicts and separation
of powers. Even the tribal courts that hold they do not have judi-
cial review are able to do important work policing the boundaries
of their governments’ branches—including their own branch—as
they confront judicial review questions. And tribal courts can be
creative and notably humble: Several cases revealed tribal courts
choosing to dismiss or remand a case to remedy underlying issues
when they could have used the case to bolster their own power.

Finally, in Part V, I turn to the relationship between tribal
judicial review and federal law. Tribal courts have to decide how
much to let federal doctrine on judicial review or separation of
powers influence their court systems. And tribal courts have to
tread carefully, though urgently, over mixed questions of federal
and tribal law that often come up in judicial review cases involv-
ing tribal jurisdiction or tribal sovereign immunity. Federal law,
unsurprisingly, looms large over tribal courts. Yet tribal courts
demonstrate clear awareness of the competing pressures they are
under to appear legitimate to both tribal citizens and the federal
government, and a clear desire to arrive at the jurisprudential
solution that is the best fit for their community and consistent
with their tribe’s laws.

11 Pub. L. No. 90-284, tit. II, 82 Stat. 77 (codified as amended at 25 U.S.C. §§ 1301-1304).
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This Article makes four contributions. First, in keeping with
my prior work,2 I suggest this analysis can give us some general-
izable insights about the institution of judicial review itself and
its relationship to governance. Tribal courts are potential labora-
tories of governance structure,’® which produce wisdom that is
helpful for state and federal systems as they navigate similar le-
gal and political situations.!* At a time when the legitimacy of the
U.S. Supreme Court is at an all-time low, it is even more im-
portant that we look for insights across the entire American fam-
ily of governments. I do not mean to overstate the comparative
law value here. These cases cannot teach us if judicial review is a
good idea for all sovereigns, or even for all tribal sovereigns. Ra-
ther, as the discussion below shows, they can teach us the many
different considerations a modern court system would bring to the
fore when thinking about judicial review for the first time in the
twentieth century and with the benefit of hindsight on federal and
state systems. Tribal governments can provide insight on how to
think carefully about the role of judicial review in a society, about
weighing the function and perception of judicial power and con-
straint, and about the complex relationships that courts must
navigate with the other branches of government, other govern-
ments, and their own people.

Second, and also in keeping with my earlier work, this Article
makes a descriptive contribution that I argue is valuable even ab-
sent any comparative value.’s Tribal courts are too often ignored
in discussions of American jurisprudence, and this is yet another
contribution seeking to end that phenomenon. Articles centering
tribal courts are all the more salient given the tribal court renais-
sance in the last half century. The number of tribal courts has
more than doubled, and over 90% of tribal court systems have an
appellate court or some kind of appellate process.’¢ This Article

12 See Reese, Other American Law, supra note 7, at 559 (“If American legal scholars
want to understand, learn from, and evaluate American law, we must include all of
America’s laws.” (emphasis in original)).

13 See New State Ice Co. v. Liebmann, 285 U.S. 262, 311 (1932) (Brandeis, J., dis-
senting); Elizabeth Kronk Warner & Jensen Lillquist, Laboratories of the Future: Tribes and
Rights of Nature, 111 CALIF. L. REV. 325, 375-79 (2023); Morgan Hepler & Elizabeth Ann
Kronk Warner, Learning from Tribal Innovations: Lessons in Climate Change Adaptation,
49 ENVTL. L. REP. 11130, 11135-38 (2019); Reese, Other American Law, supra note 7, at 621.

14 See Reese, Other American Law, supra note 7, at 584—86.

15 Id. at 595.

16 Compare STEVEN W. PERRY, MICHAEL B. FIELD & AMY D. LAUGER, BUREAU OF
JUST. STATS., U.S. DEP'T OF JUST., TRIBAL COURTS IN THE UNITED STATES, 2014—
STATISTICAL TABLES 1-2 (2021) (describing the 234 tribal courts in operation in 2014),
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helps us understand what tribal courts are and how they fit into
their tribal government systems. Just as the federal and state
courts play a unique and important role in the structure of our
federal and state systems, tribal courts are foundational institu-
tions within tribal communities. And they are confronting struc-
tural questions like those that reach the federal and state sys-
tems: Where does court power come from? What role should
courts play in election disputes? Can the court stop legislative at-
tempts to limit their power? The various answers that tribal
courts are arriving at—Ilike the similar and different answers that
states have for structuring themselves and their courts—are im-
portant to know and study in their own right.

Third, our understanding of tribal courts and judicial review
is essential to our proper understanding of the questions about
rights that tend to preoccupy mainstream discussion of tribal
courts. The rare moments when tribal courts have made it into
mainstream legal discourse typically feature questions, or con-
cerns, about rights. Whether it is concern for the rights of non-
Indians who find themselves in tribal courts or concern for the
rights of Indians, the focus of these questions is either the compe-
tency of tribal courts or the comprehensiveness of the tribal law
protections they enforce.l” These concerns are similar to our fed-
eral constitutional rights jurisprudence or analogous parts of
state constitutional law. We ask whether these courts are provid-
ing the kinds of protections we have come to expect in the federal
and state systems. Legislators have even used the fact that tribal
courts have different structures to sound alarm bells about their
ability to protect rights, and to undermine expansions of tribal
court power. Tribal courts being different, so they argue, makes

with NAT'L AM. INDIAN CT. JUDGES ASS'N, INDIAN COURTS AND THE FUTURE 42 (1978) (not-
ing that there were seventy-one tribal courts in 1977).

17 These concerns have included doubt about the ability of tribal courts to treat non-
Indians fairly, see S. REP. NO. 112-153, at 50 (2012) (Minority Views on the Senate
Judiciary Committee from Senators Jon Kyl, Orrin Hatch, Jeff Sessions, and Tom Coburn
on the Violence Against Women Reauthorization Act of 2011) (“This lack of civil-rights
guarantees and avenues for their meaningful enforcement has resulted in tribal criminal-
justice systems that fail to provide due process.”); about the procedural protections for non-
Indians, id. at 48 (“A non-Indian subject to tribal jurisdiction would enjoy few meaningful
civil-rights protections.”); see also, e.g., 25 U.S.C. §§ 1302(a)(10), 1302(c)(1), 1304(d)
(providing additional procedural and rights requirements that apply to tribal prosecutions
of non-Indians); and about whether tribal courts can be trusted to protect the rights of their
own citizens under ICRA from being violated by tribal legislatures or executives, see, e.g.,
CATHARINE A. MACKINNON, Whose Culture? A Case Note on Martinez v. Santa Clara Pueblo
(1983), in FEMINISM UNMODIFIED 63, 65—66 (1987); Judith Resnik, Dependent Sovereigns:
Indian Tribes, States, and the Federal Courts, 56 U. CHI. L. REV. 671, 727-42 (1989).
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them scary or untrustworthy. Senate Republicans said as much
in 2012 to justify their refusal to support a bill expanding tribal
criminal jurisdiction: “[T]he absence of separation of powers and
an independent judiciary in most tribal governments makes them
an unsuitable vehicle for ensuring the protection of civil rights.”s
What we do not ask—and what this Article suggests we should be
asking instead—is what tribal courts are, how tribal courts fit
into their tribal government systems, and how they navigate their
own powers. Our preoccupation with rights has left aside ques-
tions of tribal government structure—the kinds of questions that
sound analogous to federal or state structural constitutional law.

What is more, most discussions of tribal courts either assume
they are somehow less developed or legitimate than state and fed-
eral courts or assume they have become carbon copies of them.
This Article demonstrates that neither is the case across the
board, even on basic questions like what fundamental power
tribal courts have—and so making those assumptions can lead to
misdiagnosing problems or devising solutions that are ineffectual.
Many tribal courts have different structural roles within their
governments than the role that we associate with federal and
state courts.

This Article also discusses two poignant examples of this mis-
diagnosis that affect tribal court judicial review. First, consider
ICRA.» Congress passed ICRA, and the Supreme Court upheld it
in Santa Clara Pueblo v. Martinez,?0 with the assumption that
they were creating a set of federal rights that tribal citizens could
use to protect themselves from tribal legislative or executive gov-
ernment abuses in tribal courts. Key to the function of ICRA,
therefore, were the assumptions (1) that all tribal governments
have tribal courts, and (2) that these tribal courts have judicial
review—the ability to tell the legislature and the executive when
they have overstepped. Neither was true. This makes ICRA po-
tentially both a greater imposition on the very structure of tribal
self-governance than Congress thought and less effectual.

Second, consider federal court doctrine on the scope of tribal
court civil jurisdiction. That jurisprudence has created an unfore-
seen catch-22 for tribes who are asked to weigh in on the scope of

18 S.REP. NO. 112-153, supra note 17, at 49.

19 For further discussion of ICRA’s history and subsequent role in federal discourse
and tribal law, see generally THE INDIAN CIVIL RIGHTS ACT AT FORTY (Kristen A. Carpenter
et al. eds., 2012) [hereinafter ICRA FORTY].

20 436 U.S. 49 (1978).
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their jurisdiction or utilize judicial review to protect federal rights
in cases involving non-tribal members (nonmembers). The
Supreme Court held that tribal court adjudicatory jurisdiction is
no broader than its regulatory jurisdiction over nonmembers.2!
Paradoxically, that may well mean that tribal courts do not have
adjudicatory jurisdiction over cases in which they would find that
their legislature had exceeded its regulatory jurisdiction over
nonmembers—in other words, they cannot initially weigh in on
challenges to tribal jurisdiction as the Supreme Court once re-
quired them to do in the first instance. Moreover, Supreme Court
dicta suggesting that tribal courts cannot hear federal questions??
can undermine both tribal courts’ application of ICRA and their
ability to hear any case challenging their jurisdiction under fed-
eral law—a truly bizarre result given that just a few decades ago,
there was a tribal court exhaustion doctrine that required tribal
courts to weigh in on their jurisdiction before federal courts did.2s
A U.S. Congress or a Supreme Court mindful of these jurisdic-
tional complexities and how they interact with federal and tribal
law may well be inclined to allow tribal courts to do their jobs
without one hand tied behind their backs.

The final, and perhaps most important, contribution of this
Article is what it evidences about the complexity of legal discourse
in tribal courts. As I have written about previously, the delegiti-
mization of tribal law has played an important role in justifying
American colonialism.2* This Article is yet another data point in
a growing body of tribal law scholarship proving that tribal laws
and tribal courts are not primitive, underdeveloped, or somehow
unworthy of wielding legal power in the United States. Tribal
courts are, instead, doing exactly what we would want them to be
doing: thinking deeply about the law and the way that the law
structures their governments and can limit or protect the rights
of their citizens. They are not infallible, but they are—I challenge
anyone to defy after reading this Article—courts, real courts.
With their own Marbury v. Madisons.

21 Strate v. A-1 Contractors, 520 U.S. 438, 453 (1997).

22 Nevada v. Hicks, 533 U.S. 353, 367—68 (2001); see also Amy R. Pivetta Hoffman,
Nevada v. Hicks and Tribal Civil Liberties Jurisdiction: A Plea for Federal Consistency,
24 PUB. LAND & RES. L. REV. 99, 112-20 (2004) (pointing out the Supreme Court’s incon-
sistent reasoning about the scope of tribal court jurisdiction and federal questions).

23 Nat’l Farmers Union Ins. Cos. v. Crow Tribe of Indians, 471 U.S. 845, 85457 (1985).

24 Reese, Other American Law, supra note 7, at 572-78.
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I. BACKGROUND

A. The Rise of Tribal Courts

As of 2026, there are 575 federally recognized tribal nations
in the United States.?s Tribal nations represent a great diversity
of legal cultures and structures and have undergone tremendous
constitutional changes over the last two hundred years.26 While
some tribes have constitutions and institutions that closely mir-
ror the United States’,?” others have different structures entirely.
These include traditional precolonial government structures that
can be theocratic, be organized by familial clans, or follow a con-
sensus model of governance.2s That diversity of tribal government
structure reflects the precolonial diversity of tribal governance.

In recent years, tribal governance has been partly homoge-
nized by the Indian Reorganization Act of 193420 (IRA), which en-
couraged tribes across the country to adopt written constitutions
modeled on the federal Constitution. Often, though, these consti-
tutions were adapted to give more power to legislative tribal coun-
cils, making them more parliamentary than the United States
federal government.* One hundred eighty-one tribes accepted the
IRA, while seventy-seven rejected it.3* Of the 181 tribes that ini-
tially adopted IRA constitutions, many have kept them. Other
tribes that did not initially accept the IRA have also subsequently
adopted U.S.-style written constitutions.’> But for many tribes,
these “boilerplate” U.S.-style systems did not fit their communi-
ties and therefore lacked legitimacy, support, and effectiveness,
so these tribes jettisoned or significantly reformed their IRA-style

25 See Indian Entities Recognized by and Eligible to Receive Services from the United
States Bureau of Indian Affairs, 91 Fed. Reg. 4102, 4102 (Jan. 30, 2026).

26 THE HARVARD PROJECT ON AM. INDIAN ECON. DEV, THE STATE OF THE NATIVE
NATIONS 1-6 (2008).

27 Id. at 18-19; NAT'L CONG. OF AM. INDIANS, TRIBAL NATIONS AND THE UNITED
STATES 24 (2020).

28  Many of the Pueblo Indian tribes have religious leaders who appoint their secular
political leadership. JOE S. SANDO, PUEBLO NATIONS: EIGHT CENTURIES OF PUEBLO INDIAN
HISTORY 13 (1992).

29 Pub. L. No. 73-383, 48 Stat. 984 (codified as amended at 25 U.S.C. § 5101 et seq.).

30 THE HARVARD PROJECT ON AM. INDIAN ECON. DEV., supra note 26, at 18-19. See
also generally ELMER R. RUSCO, A FATEFUL TIME: THE BACKGROUND AND LEGISLATIVE
HISTORY OF THE INDIAN REORGANIZATION ACT (2000).

31 THEODORE H. HAAS, U.S. INDIAN SERV., DEP'T OF THE INTERIOR, TEN YEARS OF
TRIBAL GOVERNMENT UNDER I.R.A. 3 (1947).

32 Tribal Constitutions, BETH REDBIRD, https://perma.cc/LJ3E-M3JK (presenting a
graph of tribal constitution passage and amendment dates since 1934).
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or initial written constitutions.? Today, around 60% of tribes
have governments based on IRA constitutions.3

Following the IRA, federal policy changed. In the 1940s, ’50s,
and ’'60s, the federal government’s policy was to legally terminate
tribes and encourage the relocation and assimilation of tribal cit-
izens.? This led to a new wave of tribal activism and tribal leaders
fighting for more independence and less federal control of tribal
governments and services.’ In response, Congress passed the
Indian Self-Determination and Education Assistance Act of
1975.37 This Act, Public Law 638, let tribes take over the services
the federal government was providing to Indian people by con-
tracting with the federal government.3s This widely utilized pro-
gram, along with the many similar ones that followed in its wake,
ushered in a new self-determination era.

The self-determination era has ushered in a renaissance of
tribal institutional growth and economic development. For exam-
ple, median household income for tribes grew by 33% between
1990 and 2000, far outstripping the 4% growth nationally.?® Since
per capita federal spending has not increased, research suggests
self-determination is behind the economic growth.«

The self-determination era is marked not only by tribes tak-
ing over formerly federally run government services, but also an
explosion of new government programs and tribal lawmaking. In
the last fifty years, tribal governments established, reinvigorated,
or reassumed control of tribal courts both as a part of this tribal

33 THE HARVARD PROJECT ON AM. INDIAN ECON. DEV., supra note 26, at 19—20 (con-
trasting several Apache nations who made IRA constitutions work with several Lakota
tribes who continue to struggle with political instability).

34 NAT'L CONG. OF AM. INDIANS, supra note 27, at 24.

35 See The Indian Relocation Act of 1956, Pub. L. No. 84-959, 70 Stat. 986 (codified
as amended at 18 U.S.C. § 1162, 25 U.S.C. §§ 1321-1326, and 28 U.S.C. § 1360) (creating
an assimilationist federal program offering reservation Indians assistance if they moved
to cities); H.R. Con. Res. 108, 83d Cong., 67 Stat. B132 (1953) (committing Congress to a
policy of terminating Indian tribes); Michael C. Walch, Terminating the Indian Termination
Policy, 35 STAN. L. REV. 1181, 1187 (1983) (collecting termination statutes); Act of Aug.
15, 1953, Pub. L. No. 83-280, 67 Stat. 588 (codified as amended at 18 U.S.C. § 1162 and 28
U.S.C. § 1360). As the Supreme Court has described it, the Act of Aug. 15 established “a
method whereby States may assume jurisdiction over reservation Indians.” McClanahan
v. Arizona State Tax Comm’n, 411 U.S. 164, 177 (1973).

36 For an extensive and well-done history of this movement, see generally CHARLES
WILKINSON, BLOOD STRUGGLE: THE RISE OF MODERN INDIAN NATIONS (2005).

37 Pub. L. No. 93-638, 88 Stat. 2203 (codified as amended at 25 U.S.C. § 5301 et seq.);
see also THE HARVARD PROJECT ON AM. INDIAN ECON. DEV., supra note 26, at 20.

38  THE HARVARD PROJECT ON AM. INDIAN ECON. DEV., supra note 26, at 21.

39 Id. at 8.

40 Jd. at 8-9.
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governance renaissance and to meet the increased demands for a
legal system.4t In 1975, the Department of Justice estimated that
there were 110 tribal courts.4 As of 2014, there were 234 tribal
courts serving the 337 federally recognized tribes in the lower
forty-eight states,’ and approximately 10% of these tribal court
systems had an intertribal court that served multiple tribes.4

Today’s tribal courts can vary widely in size. Many of these
courts are quite small, with 80% serving fewer than ten thousand
residents.®s The largest court system, operated by the Navajo
Nation, serves approximately 165,000 residents# and hears over
fifty thousand cases a year.4” But the vast majority of tribal courts
would look somewhat familiar to most Americans. In a 2014 sur-
vey, 99% of tribal court systems report having a “[flormal tribal
court,” defined as a court presided over by a judge or magistrate
and created after the IRA.4 Ninety-one percent of tribal court sys-
tems have a tribal appellate court or appellate system in place.+
Twenty-three percent report additionally having a traditional
tribal court to resolve certain disputes.®® Only 3% of tribal court
systems report relying on the tribal council to resolve certain dis-
putes.’t Only 1 tribal court system hears exclusively criminal
cases, 50 hear exclusively civil cases, and 176 (or 77%) hear both
civil and criminal cases.5?

B. Tribal vs. Federal vs. State Courts

Tribes are unique American sovereigns. And because of
their unique features, tribal courts are unlike federal or state
courts for several reasons relevant to this piece. First, tribes rely

41 For an overview of the history of tribal courts, see Christine Zuni, Strengthening
What Remains, 7 KAN. J.L. & PUB. POL’Y 17, 19-22 (1998).

42 DORIS M. MEISSNER, U.S. DEP'T OF JUST., REPORT OF THE TASK FORCE ON INDIAN
MATTERS 53 (1975).

43 See PERRY ET AL., supra note 16, at 11; Indian Entities Recognized and Eligible to
Receive Services from the United States Bureau of Indian Affairs, 79 Fed. Reg. 4748,
4749-52 (Jan. 29, 2014).

44 PERRY ET AL., supra note 16, at 1.

45 Id.

46 NAVAJO EPIDEMIOLOGY CTR., NAVAJO DEP'T OF HEALTH, NAVAJO POPULATION
PROFILE: U.S. CENSUS 2020, at 23 (2024).

47 Courts & Peacemaking in the Navajo Nation, JUD. BRANCH OF THE NAVAJO
NATION, https://perma.cc/99EB-Z67A.

48  PERRY ET AL., supra note 16, at 7.

49 Id. at 2.

50 Id. at 7.

51 Id.

52 ]Id. at 6.
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on a different source of sovereignty, and tribal sovereignty in turn
has a different relationship with federal sovereignty. As a result,
tribes are bound by different structural rules, generally pos-
sessing more flexibility and independence over their government
structures but less power within the federal system than states
do. This Section discusses the different sovereign sources, sover-
eign relationships, and constitutional provisions that govern
tribes compared to states. This Section explains how it is that,
even today, tribes are still reckoning with judicial review and the
complex limits on tribal court jurisdiction that in turn complicate
tribal exercises of judicial review.

1. The different source of tribal sovereignty.

The source of tribal sovereignty, and thus the power of tribal
courts, is unlike that of the state and federal governments. The
traditional story of the relationship between federal and state
courts is well described in Tennessee v. Davis.53 State sovereignty
is inherent and preconstitutional, but part of that sovereignty
was vested in the federal government via the Constitution.>* The
Constitution, then, created the Supreme Court and gave Congress
the ability to create lower federal courts.ss The source of sovereign
power for the federal courts is, therefore, constitutionally contem-
plated as the sum of the vested pieces of sovereignty from each of
the states. States retain the rest of their sovereignty, which in
turn supports—via state constitutions—the existence and power
of state courts. The federal and state governments each exist in
their own sovereign ecosystem. State sovereignty—individually
or collectively—supports both court systems, and the relationship
between sovereigns and courts is defined and governed by the
contract that is the U.S. Constitution. That constitutional con-
tract includes explicit limitations on both state and federal
power—many clauses, for example, say “[n]o [s]tate shall” or im-
plicitly prohibit federal action.5¢

Tribes, however, were not a part of this contract. Tribes are
preconstitutional sovereigns, just like the states, but tribes were
not a part of the constitutional compact.5” Tribal governments

53 100 U.S. 257 (1880).

54 Jd. at 266—67.

55 U.S. CONST. art. III, § 1.

56 See, e.g., id. art. I, § 10, cl. 1; id. amend. XIV, § 1.
57 Reese, Other American Law, supra note 7, at 586.
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were not admitted into the Union the way that states were.>s They
were absorbed or conquered by the United States.?® Over the
years, the Supreme Court has clarified that Congress has the
power—emanating from a combination of the Indian Commerce
Clause, the Treaty Clause, and a more holistic understanding of
the Constitution—to broadly regulate tribal nations.® This power
includes the ability to limit the scope of tribal sovereignty.st And
the Supreme Court has held that, beyond Congress’s power, the
Court has the power to decide if tribal sovereignty has also been
implicitly limited by virtue of conquest and the newly subordinate
status that Indian tribes found themselves in.62

Tribal sovereignty, therefore, independently supports tribal
courts. And the relationship between tribes and the federal govern-
ment is defined by the Constitution and federal common law as
one in which the federal government can alter the scope of tribal
sovereignty at will. Tribes may not be limited by all the explicit
prohibitions on government action contained in the Constitution,
but they are subject to federal power. Unlike state or federal sov-
ereignty, tribal sovereignty is neither delegated nor shared. It is
mediated by and dependent on federal sovereignty.ss

This different source of sovereignty—and the different rela-
tionship that tribes have with the federal government—drasti-
cally changes the position of tribal governments and tribal courts
that are thinking about adopting judicial review. The federal
Constitution is largely irrelevant. Instead, tribes must think
through what federal statutory limitations have been placed on
their sovereignty and then decide for themselves what source of
authority supports their governments and how to structure them.

2. The different constitutional status of tribal governments.

States are signatories to the constitutional compact, and
the Constitution explicitly limits the power of their courts. Two

58 Elizabeth Hidalgo Reese, Tribal Representation and Assimilative Colonialism, 76
STAN. L. REV. 771, 832 (2024) [hereinafter Reese, Tribal Representation)].

59 Id. at 782.

60 See United States v. Kagama, 118 U.S. 375, 384-85 (1886); Haaland v. Brackeen,
143 S. Ct. 1609, 1627-29 (2023) (collecting cases to support Congress’s “plenary and ex-
clusive” power to regulate tribes that “derive[s] from the Constitution, not the atmos-
phere,” specifically discussing the Indian Commerce Clause and the Treaty Clause).

61 United States v. Lara, 541 U.S. 193, 202 (2004).

62 See Oliphant v. Suquamish Indian Tribe, 435 U.S. 191, 208 (1978); Montana v. United
States, 450 U.S. 544, 564—66 (1981); United States v. Cooley, 141 S. Ct. 1638, 1643 (2021).

63 See Reese, Other American Law, supra note 7, at 630.
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provisions in the U.S. Constitution explicitly apply to state court
judges—Dboth in Article VI.6¢ First, the Supremacy Clause states
that the Constitution, federal law, and treaties are the supreme
law of the land.s> It not only establishes the supremacy of these
laws but also incorporates that supremacy against specific actors:
state judges. It clarifies that “the Judges in every State shall be
bound thereby, any Thing in the Constitution or Laws of any
State to the Contrary notwithstanding.”s In case any state judi-
cial officer was at risk of forgetting the supremacy of federal law,
the next clause of Article VI requires that they take an oath to
uphold the Constitution: “[J]udicial Officers, both of the United
States and of the several States, shall be bound by Oath or Affir-
mation, to support this Constitution.”s?

By contrast, the Constitution is silent about judicial officers
of tribal courts. The Constitution does not require that tribal
court judges follow the U.S. Constitution over their tribe’s own
laws, nor are they required to take an oath to uphold it. This is a
particularly important distinction for tribes because it allows
them to have both hard and soft freedom: hard freedom in that
tribal judges are not bound by a constitutional oath, and soft free-
dom in that tribal judges are spared from the practice of venerat-
ing the Constitution that the oath encourages.

While the Constitution does not require the existence of judi-
cial review within the federal or state court system, it strongly
suggests its necessity as part of performing the functions contem-
plated by the Supremacy and Oaths Clauses. Judicial review is
particularly important in a court system that is required—or ex-
pected—to resolve the conflicts between different governments or
government actors. Indeed, that is one way to describe judicial
review’s utility—to definitively do just that. The U.S. Constitution
explicitly contemplates the existence of these kinds of conflicts
and the role that the federal and state judiciaries play in resolving
them. As Professor Sanford Levinson described, this one-two
punch in Article VI makes an “implicit[ | authoriz[ation]” of judi-
cial review “quite easy to read [into] the Constitution’s text.”ss
Tribal courts, by contrast, are bound by no such promises or ex-
pectations of their function. This leaves tribal governments and

64 TU.S. CONST. art. VI, cls. 2-3.

65 Id. art. VI, cl. 2.

66 Id.

67 Id. art. VI, cl. 3 (emphasis added).
68 LEVINSON, supra note 8, at 266.
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tribal courts free to determine what role they want tribal courts
to play within tribal systems.5®

Finally, state courts cannot refuse to exercise judicial review
over federal law questions. State courts are courts of general ju-
risdiction.” They “have inherent authority, and are thus pre-
sumptively competent, to adjudicate claims arising under the
laws of the United States.”” State courts thus have presumptive
concurrent jurisdiction over both state and federal law questions,
except where the Constitution” or Congress has explicitly made
federal court jurisdiction exclusive.”? Moreover, state courts can-
not refuse this jurisdiction and must decide federal law questions
even if they are inconsistent with state policy.™ All of this flows
from the “axiom that, under our federal system, the States pos-
sess sovereignty concurrent with that of the Federal Government,
subject only to limitations imposed by the Supremacy Clause.”?

Put another way, state courts must exercise judicial review
where the Constitution or another federal law prohibits the ac-
tions of their legislature or executive. They could not, for example,
hold that they lack the jurisdiction to decide a challenge to one of
their laws brought on Second Amendment grounds. Cases involv-
ing important federal questions are often filed in federal courts or
removed to them, but should the litigants decide they want to
challenge a law in a state court, existing law suggests that the
state court would be required to resolve the case.” Thus, in our
current system, judicial review is built into the very foundation of
both state and federal jurisprudence.

Judicial review is not similarly required for tribal courts.
Tribal courts are not bound by the Bill of Rights, nor do they have
to abide by constitutional provisions that have been incorporated
against the states.” Setting aside ICRA, tribal courts are free to
have a system without judicial review precisely because they are
not mentioned in the Supremacy Clause.

69 See Howlett v. Salish & Kootenai Tribes, 529 F.2d 233, 240 (9th Cir. 1976).
70 See, e.g., Turner v. Bank of N. Am., 4 U.S. (4 Dall.) 8, 11 (1799).

71 Tafflin v. Levitt, 493 U.S. 455, 458 (1990).

72 See Tarble’s Case, 80 U.S. (13 Wall.) 397, 411 (1872).

73 See Gulf Offshore Co. v. Mobil Oil Corp., 453 U.S. 473, 478 (1981).

74 See Testa v. Katt, 330 U.S. 386, 394 (1947).

75 Tafflin, 493 U.S. at 458.

76 Testa, 330 U.S. at 394.

7 Santa Clara, 436 U.S. at 56.

78 For more detail on ICRA, see infra Part IILE.
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3. The more limited scope of tribal court jurisdiction.

The ideas of general and limited jurisdiction are by now be-
yond familiar. State courts are courts of general jurisdiction—
they can hear any case not prohibited by federal law. Federal
courts, by contrast, have limited personal and subject matter ju-
risdiction determined by the Constitution and federal statutes.
But the scope of tribal court personal and subject matter jurisdic-
tion does not fit neatly into either of these two familiar buckets.
Tribal powers are retained powers. As a result, they can only be
accurately described as what remains of the original whole.

Indian tribes were once completely independent nations—
with varying sizes and structures—that governed the continent.
In the earliest days of the United States, tribes were largely mil-
itary allies or enemies.”™ As the United States grew in size and
strength, tribal nations became less necessary allies, or less of a
threat, and thus became a problem for the expansionist United
States.

The still-forming United States found itself in an uncomfort-
able bind. It needed “Indian nations”# to exist enough to sell land
to the United States, but not enough to undermine the United
States’ sovereignty. Having lost much of their lands and power,
tribes became, as the Supreme Court put it, a “conquered” people,
subject to the United States by the laws of conquest.&!

But conquest was not dissolution. “[T]he settled doctrine of
the law of nations is, that a weaker power does not surrender its
independence—its right to self government, by associating with a
stronger, and taking its protection.”s2 The Supreme Court held in
the 1830s that Indian tribes were no longer independent foreign
nations, but “domestic dependent nations.”ss Tribes could not
conduct foreign relations, sell land to foreign governments, or

79 See, e.g., Gregory Ablavsky, The Savage Constitution, 63 DUKE L.J. 999, 1019-20
(2014). President George Washington feared further Indian Wars would destabilize the
United States, so he urged peace treaties instead of war since the Indians resisted con-
quest. Id. at 1018; see also Johnson v. M‘Intosh, 21 U.S. (8 Wheat.) 543, 574 (1823).

80  M‘Intosh, 21 U.S. (8 Wheat.) at 593-94, 602.

8l Id. at 589. It was “impossible” to “govern [Indians] as a distinct people” because
they were “fierce savages” and committed to fighting for “their independence.” Id. at 590.
This made conquest inevitable and thus “the law of the land, [which] cannot be ques-
tioned.” Id. at 591.

82 United States v. Wheeler, 435 U.S. 313, 326 (1978) (alteration in original) (empha-
sis added) (quotation marks omitted) (quoting Worcester v. Georgia, 31 U.S. (6 Pet.) 515,
560-61 (1832)).

83 Cherokee Nation v. Georgia, 30 U.S. (5 Pet.) 1, 17 (1831).
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maintain separate armies, but “[a]ll the rights which belong to
self government have been recognized as vested in [Native na-
tions].”s> This status meant that state law had no force within
tribal boundaries, and state citizens did not have the right to en-
ter without tribal consent.s The federal government, for its part,
retained the power to further limit tribal sovereignty.s”

Today’s tribal governments retain all of their original sover-
eign powers, subject to three significant categories of limitations.
Tribal governments do not retain powers that have been abro-
gated by treaty,® removed via federal statute, or lost by virtue
of their status as domestic dependent nations.

Federal statutes explicitly limit tribal sovereign power—in-
cluding tribal court jurisdiction—over their lands.?* These limita-
tions affect both tribal courts’ criminal and civil jurisdictions.
Though tribes retain jurisdiction over Indians who commit crimes
on their land, Congress gave the federal government concurrent
jurisdiction to prosecute “major” Indian crimes and exclusive ju-
risdiction over non-Indian—on-Indian crime.®2 Congress also
placed a $15,000 and nine-year cap (three years per offense) on
all tribal court sentencing, which makes the federal government
the de facto exclusive prosecuting authority for all serious crimes
involving Indians.?

Finally, through judicially determined implicit divestiture—
a widely criticized recent expansion of the Court’s role®—tribes
have limited ability to govern non-Indians or nonmembers: “[T|he
inherent sovereign powers of an Indian tribe do not extend to the

84 See M‘Intosh, 21 U.S. (8 Wheat.) at 573-74.

85 Worcester, 31 U.S. (6 Pet.) at 580 (emphasis added).

86  Id. at 561.

87 Kagama, 118 U.S. at 384-85.

88  See United States v. Winans, 198 U.S. 371, 381 (1905).

89 See Lone Wolf v. Hitchcock, 187 U.S. 553, 566 (1903).

90  See Oliphant, 435 U.S. at 208; Montana, 450 U.S. at 564—66.

91  The Secretary of the Interior still oversees, facilitates, and approves all tribal land
sales and purchases. See 25 U.S.C. §§ 5102-5108.

92 See Major Crimes Act of 1885, ch. 341, § 9, 23 Stat. 362, 385 (codified as amended
at 18 U.S.C. § 1153).

93 25 U.S.C. § 1302.

94 Wheeler, 435 U.S. at 326; see also Matthew L.M. Fletcher, The Supreme Court and
Federal Indian Policy, 85 NEB. L. REV. 121, 154-60 (2006); Philip P. Frickey, A Common
Law for Our Age of Colonialism: The Judicial Divestiture of Indian Tribal Authority over
Nonmembers, 109 YALE L.J. 1, 58-81 (1999); David H. Getches, Conquering the Cultural
Frontier: The New Subjectivism of the Supreme Court in Indian Law, 84 CALIF. L. REV.
1573, 1594-1630 (1996).
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activities of nonmembers of the tribe.”»s With one narrow excep-
tion, tribes cannot criminally prosecute non-Indians,* even for
committing crimes against their citizens.

On the civil side, tribes retain the power to regulate their lands
and their members as they see fit, but “[t]ribal assertion of regula-
tory authority over nonmembers must be connected to that right of
the Indians to make their own laws and be governed by them.”s
Thus, tribal regulation (including taxes)* or adjudication!® over
nonmembers is “presumptively invalid”t unless the nonmember
“enter[ed] consensual relationships with the tribe or its members,
through commercial dealing, contracts, leases, or other arrange-
ments,” or the nonmember’s “conduct threatens or has some di-
rect effect on the political integrity, the economic security, or the
health or welfare of the tribe.”102 In these cases, land ownership is
an important if not “dispositive factor.”:s Nonmember-owned
land, the Court has held, is unlikely to be the site of conduct in-
terfering with the heart of tribal sovereignty, whereas nonmember
conduct on tribally owned land often involves commercial or other
consensual arrangements. 104

In summary, tribes are limited in the powers they can exercise
over non-Indians but retain almost all their powers over Indians,
especially their citizens. With the exception of federal laws that
clearly apply to tribal governments,1% tribes operate independently

95 Montana, 450 U.S. at 565.

96  See United States v. McBratney, 104 U.S. 621, 624 (1882); Oliphant, 435 U.S.
at 195 n.6.

97 For the Violence Against Women Reauthorization Act of 2013 exception, see 25
U.S.C. § 1304.

98  Nevada v. Hicks, 533 U.S. 353, 361 (2001).

99 Though tribes are able to tax members, they rarely do, relying instead on tribal
economic ventures. See Matthew L.M. Fletcher, In Pursuit of Tribal Economic Develop-
ment as a Substitute for Reservation Tax Revenue, 80 N.D. L. REV. 759, 771-84 (2004).

100 Strate v. A-1 Contractors, 520 U.S. 438, 453 (1997) (holding that adjudicatory ju-
risdiction is no broader than regulatory jurisdiction).

101 Atkinson Trading Co. v. Shirley, 532 U.S. 645, 659 (2001) (finding no jurisdiction
to impose a hotel occupancy tax); see also, e.g., Strate, 520 U.S. at 459 (finding no jurisdic-
tion over a wrongful death action); Plains Com. Bank v. Long Fam. Land & Cattle Co., 554
U.S. 316, 330, 341 (2008) (finding no jurisdiction over the sale of fee land).

102 Montana, 450 U.S. at 565—66.

103 Hicks, 533 U.S. at 360.

104 See Merrion v. Jicarilla Apache Tribe, 455 U.S. 130, 137-38 (1982). See also gen-
erally Dolgencorp, Inc. v. Miss. Band of Choctaw Indians, 746 F.3d 167 (5th Cir. 2014),
aff'd by an equally divided court sub nom. Dollar Gen. Corp. v. Miss. Band of Choctaw
Indians, 579 U.S. 545 (2016).

105 There is a circuit split on whether federal laws of general applicability apply to
tribal governments. Compare Donovan v. Coeur d’Alene Tribal Farm, 751 F.2d 1113, 1114
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of federal, state, and local laws. Except for limits on sentencing
authority, tribes have close to full independence to make and en-
force laws for their own citizens on their land, as part of their
inherent right to self-governance.

As a result, judicial review in tribal courts is, most often, a
matter of internal self-governance that ought to fall squarely
within the scope of tribal court jurisdiction. These cases most of-
ten involve disputes between a tribal member and a branch of the
tribe’s government, or disputes between branches—the definition
of an internal conflict that fits within the scope of tribes’ more
limited jurisdiction.10s

II. METHODOLOGY

It can be quite challenging to access tribal court opinions.107
Some tribal courts’ opinions are available on a tribe’s website, but
this is more common among the larger tribes or tribes that have
more robust appellate court systems.10s Over the years, there have
been various attempts to compile tribal court opinions into report-
ers, which have then made their way to various commercial and
nonprofit databases.?® This patchwork of available materials can
make doing surveys of tribal court opinions a challenge because
these databases are not always clear about which tribal courts’
opinions they have or what date range their selection of opinions
covers.

(9th Cir. 1985) (holding that the Occupational Safety and Health Act applies to the com-
mercial activities of an enterprise wholly owned and operated by the Coeur d’Alene Tribe),
with NLRB v. Pueblo of San Juan, 276 F.3d 1186, 1200 (10th Cir. 2002) (en banc) (holding
that the National Labor Relations Act did not preempt tribal sovereign authority to enact
a “right-to-work ordinance and to enter into [a] lease agreement”).

106 Tribal court exercises of judicial review that involve federal questions are a differ-
ent, more complex matter. Unlike states, which have broad jurisdiction and a constitu-
tional requirement that they follow federal law, the scope of tribal court jurisdiction over
federal law questions remains unclear. See infra Parts I1I.LE, V.B.1.

107 See Reese, Other American Law, supra note 7, at 622—24.

108 See, e.g., Supreme Court Case Opinions and Information, CHEROKEE NATION JUD.
BRANCH, https://perma.cc/Y8Y8-FMAS; Supreme Court Opinions, JUD. BRANCH OF THE
NAVAJO NATION (last updated Feb. 18, 2025), https://perma.cc/MJX7-USXA; Tribal Court,
NOTTAWASEPPI HURON BAND OF THE POTAWATOMI, https://perma.cc/2UKY-5CHW; Tribal
Court Opinions, LITTLE RIVER BAND OF OTTAWA INDIANS, https://perma.cc/VSM9-S232.

109 See Reese, Other American Law, supra note 7, at 623—24 (discussing databases con-
taining tribal court opinions); Tribal Court Decisions, TRIBAL CT. CLEARINGHOUSE, https:/
perma.cc/4APCM-8MVX; Tribal Law Gateway, NAT'L INDIAN L. LIBR., https://perma.cc/BXA3
-Y5JU; West’s American Tribal Law Reporter, WESTLAW, https:/1.next.westlaw.com/
Browse/Home/Cases/TribalCases/WestsAmericanTribalLawReporter?originationContext=
typeAhead&transitionType=CategoryPageltem&contextData=(sc.Default).
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This Article is not a comprehensive analysis of all tribal court
stances on judicial review in each of the 234 tribal court systems.
Nor is it meant to construct a representative sample of tribal
courts. Instead, it is an effort to highlight and evaluate tribal
court opinions on judicial review across the most readily available
assortment of cases. These opinions can still reveal important
similarities and differences across a selection of tribal court sys-
tems and are an accurate snapshot of the moments when these
tribal court systems were first considering judicial review.

I have chosen to feature tribal court opinions that are the
most easily accessible—those that appear on the main commer-
cial and nonprofit databases—because there are still substantial
lessons to be learned from this sample. Nevertheless, the sample
is inherently limited. This focus on accessibility allows me to
begin this project of studying tribal governmental structure, but
it does not allow me to make sweeping or universal claims about,
for example, the percentage of tribes who have a particular stance
on judicial review or how tribes as a whole handle the issue. Fur-
ther, because of the limitations of the sample, some of these cases
may also have subsequent rulings that alter their holdings but
that were not similarly compiled by a reporter or database.

The cases represented in this sample likely skew toward larger
tribes, who are more likely to end up in these databases. For exam-
ple, the two largest tribes, the Cherokee Nation and the Navajo
Nation, are included in this set.10 Tribes with more U.S.-style
court systems are likewise more likely to end up in these data-
bases. Even with reasons to expect that this sample would be
more homogenous, in this review I have found substantial diver-
sity. A more comprehensive analysis of tribal court stances on ju-
dicial review that includes the smaller tribes with less formal
court systems would likely uncover even more diversity and un-
expected government structures.

For these reasons, a comprehensive survey of every possible
tribal decision in this area is a potentially fascinating project. But
it is not this project. Instead, this project is about opening the door
to this underinvestigated question of structural tribal law and the
scope of tribal court authority.

My survey of these databases yielded approximately fifty
cases about judicial review in tribal courts. These cases came from
twenty-six different federally recognized tribes. I include the

110 See Reese, Tribal Representation, supra note 58, at 775-76.
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tribe’s full name as recorded by the Bureau of Indian Affairs in
this initial listing,''! but use a short form identified in parenthe-
ticals in all further references for brevity. The twenty-six tribes
featured are: the Absentee-Shawnee Tribe of Indians of
Oklahoma (Absentee-Shawnee Tribe); the Apache Tribe of
Oklahoma; the Assiniboine and Sioux Tribes of the Fort Peck
Indian Reservation, Montana (Fort Peck); the Cherokee Nation;
the Cheyenne and Arapaho Tribes, Oklahoma, (Cheyenne-
Arapaho); the Chickasaw Nation; the Citizen Potawatomi Nation,
Oklahoma (Citizen Potawatomi Nation); the Confederated Tribes
of the Colville Reservation (Colville); the Confederated Tribes of
the Grand Ronde Community of Oregon (Grand Ronde); the
Delaware Nation, Oklahoma (Delaware Nation); the Eastern
Band of Cherokee Indians (Eastern Band); the Hopi Tribe of
Arizona (Hopi); the Kaw Nation, Oklahoma (Kaw Nation); the Lac
du Flambeau Band of Lake Superior Chippewa Indians of the
Lac du Flambeau Reservation of Wisconsin (Lac du Flambeau);
the Lower Elwha Tribal Community (Lower Elwha); the
Mashantucket Pequot Indian Tribe (Mashantucket Pequot); the
Mille Lacs Band, Minnesota Chippewa Tribe, Minnesota (Mille
Lacs Band); the Mohegan Tribe of Indians of Connecticut
(Mohegan Tribe); the Muscogee (Creek) Nation; the Navajo
Nation, Arizona, New Mexico, & Utah (Navajo Nation); the
Nooksack Indian Tribe (Nooksack Tribe); the Ponca Tribe of
Indians of Oklahoma (Ponca Tribe of Oklahoma); the Puyallup
Tribe of the Puyallup Reservation (Puyallup Tribe); the Quileute
Tribe of the Quileute Reservation (Quileute Tribe); the Sac & Fox
Nation, Oklahoma (Sac and Fox Nation); and the Sauk-Suiattle
Indian Tribe (Sauk-Suiattle Tribe).

I also refer generally to tribal “legislative,” “executive,” and
“judicial” branches. In fact, many tribes do not use this terminol-
ogy to refer to their branches of government—even if those
branches map closely onto the three functions outlined in the U.S.
Constitution. I do this for the sake of clarity and brevity for the
reader because this piece discusses so many tribal court systems
in quick succession. However, scholars and readers should gener-
ally be mindful and utilize the more accurate terminology when
possible. As this Article illustrates, many tribes also emphasize
how their tribe’s branches of government differ from the familiar

&

111 See Indian Entities Recognized by and Eligible to Receive Services from the United
States, 91 Fed. Reg. at 4103-05.
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three from the federal system or the ones employed by other
tribes.12 I have decided that the benefits of clarity, however, out-
weigh the imprecision in most cases discussed herein. But schol-
ars building on this work should be careful not to generalize about
tribal government structure from this clarity-driven word choice.

ITII. DIVERGENT SOURCES OF LAW AND REASONING
FOR JUDICIAL REVIEW

The prospect of judicial review raises similar questions in
tribal courts to those present in the early days of the United
States. Questions about the nature and source of legislative or
executive power within a democracy!’® and the source and scope
of judicial power!¢ abound. For a court system to have a system
of judicial review, it must identify the source of its authority to
interpret constitutional text, legislative text, or other fundamen-
tal laws and explain how and why that authority is above that of
the other branches.

Among the most notable things about the many tribal court
opinions examined for this Article was the different sources of law
tribal judges cited as granting them this supreme authority—or
confirming they lacked such authority. Predictably, the most com-
mon sources of authority cited by the tribal courts were their
tribal constitutions.!s But many other courts looked to legislative
text to confirm whether they had the specific authority to resolve
questions about the challenged statutes or executive actions.!6 A
few, including a court of the largest tribe, the Navajo Nation, cited
fundamental law as the source of judicial review authority.11”
Two sources of law, however, were unexpected: inherent tribal
sovereignty and ICRA.1s This Part discusses each of these
sources in turn, ending with a brief discussion of the seemingly

112 See infra Part V.A.2.

113 See Jack N. Rakove, The Origins of Judicial Review: A Plea for New Contexts, 49
STAN. L. REV. 1031, 1034 (1997) (“[A]cceptance of the legitimacy of judicial review reflected
a new concern with the nature and sources of legislation in a republican government.”).

114 See, e.g., KRAMER, THE PEOPLE THEMSELVES, supra note 4, at 10-29 (discussing
various sources of law and their enforcement at the time of the Founding); GORDON S.
WO0O0D, THE CREATION OF THE AMERICAN REPUBLIC, 1776-1787, at 259-305 (2d ed. 1998)
(explaining categories of eighteenth-century law and tracing the development of a written
fundamental constitutional law enforced by the courts in the early United States).

115 See infra Part I11.A.

116 See infra Part I11.B.

117 See infra Part I11.C.

118 See infra Part II1.D-E, respectively.
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unscrutinized question of judicial review in Courts of Indian
Offenses.”9 As this Part demonstrates, there is no single source
of law that supports tribal court judicial review. Instead, tribal
courts’ analyses vary by tribe based on their different government
structures and legal cultures. What unites all of these opinions,
however, is careful attention to the source of law question, as well
as to the legal boundaries and power dynamics within each of the
tribes.120

A. Tribal Constitutions

The most common source of law for judicial review across the
set of tribal law opinions examined in this Article was the tribe’s
constitution. But there was variation even with this category.
Several tribes cited explicit constitutional text granting their
tribal court systems judicial review. However, many tribal consti-
tutions, while creating and specifying the role of the tribal judici-
ary, do not explicitly address judicial review. Therefore, tribal
court judges were required to answer the judicial review question
by resorting to structural constitutional reasoning rather than
specific text—the same kind of analysis Chief Justice Marshall
employed to establish judicial review in the federal court system
in Marbury.12' This Section examines these various tribal consti-
tutional methods employed to arrive at judicial review.

1. Explicit grants of judicial review in constitutions.

Most simply, several tribal constitutions contain explicit pro-
visions granting their tribal courts judicial review. Their courts’
affirmation of judicial review is therefore quite straightforward,
even in the first instance. When it was first exercising judicial
review, for example, the Kaw Nation Supreme Court noted that
while it “had no prior occasion to opine on the judicial-review pow-
ers of this Court[, tlhe constitutional power to review the actions
of coordinate branches of government is clear.”:22 Indeed, it is.
Article VIII of the Kaw Nation Constitution states: “The courts

119 See infra Part I11.F.

120 For another account of tribal court decisions that similarly details their careful
decision-making while weighing the role that federal law should play in tribal law, see
generally Frank Pommersheim, Due Process and the Legitimacy of Tribal Courts, in ICRA
FORTY, supra note 19, at 105.

121 Marbury, 5 U.S. (1 Cranch) at 173-79.

122 In re Removal of McCauley, 8 Okla. Trib. 31, 2003 WL 24313571, at *8 (Kaw
Nation Sup. Ct. Mar. 4, 2003).
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are hereby specifically authorized to review, in any case properly
before them, the actions of the General Council, Tribal Council,
or any [of their agents] to determine whether those actions are
prohibited by Federal law, this Constitution, or the laws of the
Kaw Nation.”123

Similarly, the Cheyenne-Arapaho Supreme Court easily as-
sumed it had the power to decide a case involving a dispute be-
tween the tribal legislature and election commission, since its
tribal codes clarified it had jurisdiction over such disputes,’?* and
its constitution could not be more clear: “The Supreme Court shall
have the power to declare the laws of the Tribes void if such laws
are not in agreement with this Constitution.”12

Some tribal courts relied on explicit constitutional grants of
judicial review to do even more than give them the power of judicial
review.!26 For example, the Constitution of the Absentee-Shawnee
Tribe grants the tribal supreme court the “power of judicial review,
in appropriate cases, in order to declare that legislative enact-
ments of the Executive Committee or the Council, are unconsti-
tutional under this Constitution or prohibited by Federal statues
[sic] and void.”127 The Tribe’s supreme court relied on this author-
ity, as well as other general separation of powers and judicial au-
thority provisions of the tribal constitution, to support the power
to ensure a meaningful exercise of judicial review, including the
power to remand the case for briefing from additional parties the
court believed would be affected by the outcome in the case.!2s

And some tribal constitutions have even broader catchall ju-
dicial review provisions in their constitutions. For example, the

123 CONST. OF THE KAW NATION art. VIIL, § 7.

124 Learned v. Cheyenne-Arapaho Election Bd., 2 Okla. Trib. 445, 469-70, 1992
WL 752129, at *8 (Cheyenne-Arapaho Sup. Ct. Dec. 11, 1992) (quoting CHEYENNE-
ARAPAHO TRIBES OF OKLAHOMA LAW AND ORDER CODE, COURTS § 617 (1988)).

125 CONST. OF THE CHEYENNE AND ARAPAHO TRIBES art. VIII, § 6(d). This constitu-
tional provision is an update of the judicial review provision cited in Learned v. Cheyenne-
Arapaho Election Bd. 2 Okla. Trib. 445, 1992 WL 752129 (Cheyenne-Arapaho Sup. Ct.
Dec. 11, 1992).

126 See, e.g., CONST. AND BYLAWS OF THE NOOKSACK INDIAN TRIBE OF WASHINGTON
art. VI, § 2(a)(2)—(3). The Nooksack Tribe’s tribal court upheld its own power of judicial
review based on this provision, with the caveat that it would not have jurisdiction over
cases in which the tribe or its officials enjoyed sovereign immunity. Thus, judicial review
was limited when tribal officers were acting within the scope of their lawful authority.
Lomeli v. Kelly, 12 NICS App. 1, 8 (Nooksack Tribal Ct. App. Jan. 15, 2014), https://perma
.cc/5HSE-TF89.

127 CONST. OF THE ABSENTEE SHAWNEE TRIBE OF INDIANS OF OKLAHOMA art. IV, § 3(b).

128 In re Gen. Council Resols., 2 Okla. Trib. 1, 5-6, 1990 WL 655891, at *2 (Absentee
Shawnee Sup. Ct. Jan. 16, 1990).
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Mohegan Tribe’s constitution creates a supreme court called the
Council of Elders. The Council of Elders is given the power of ju-
dicial review explicitly in Article X, Section 2 of the Mohegan
Constitution. In a 2009 case, Mohegan Tribe of Indians of
Connecticut v. Mohegan Tribal Court,'?° the Council of Elders held
that it possesses the power of judicial review pursuant to not only
Article X of the Mohegan Constitution, but also Article II, which
specifies that the powers of the tribe generally include all the in-
herent powers of an independent, indigenous sovereign nation.!s
This meant that the Council of Elders’ power of judicial review
included not only the specifically enumerated judicial review pow-
ers but whatever form of those powers was deemed necessary to
achieve the goals in the constitution.

2. Constitutional text plus structural reasoning.

The most common method used to arrive at judicial review
was a citation to tribal constitutional text bolstered by a reliance
on structural constitutional reasoning. Often, this meant relying
on constitutional provisions that specified the powers of the tribal
judiciary.

One example of such constitutional text is a vesting clause.
The Muscogee (Creek) Nation tribal court held that it had judicial
review based on constitutional text that read, “The judicial power
of the Muscogee (Creek) Nation shall be vested in one Supreme
Court,”131 plus familiar structural reasoning about judicial power
necessarily including the ability to provide recourse when other
branches act in ways that violate the tribe’s constitution.32 The
Sac and Fox Nation similarly found that its courts had judicial
review based on a similar vesting clause in their constitution.!

Another common example is grants of jurisdiction in tribal
constitutions. Courts for the Absentee-Shawnee Tribe,3* the

129 2009 Mohegan App. LEXIS 2 (Mohegan Tribal Ct. App. Aug. 3, 2009).

130 Id. at *25; CONST. OF THE MOHEGAN TRIBE OF INDIANS OF CONNECTICUT arts. II, X.

131 CONST. OF THE MUSCOGEE (CREEK) NATION art. VIL, § 1.

132 Beaver v. Muscogee (Creek) Nation Council, 1 Okla. Trib. 57, 62-64, 1986
WL 326954, at *1-2 (Muscogee (Creek) Sup. Ct. Jan. 17, 1986).

133 See Young v. Tribal Grievance Comm., 1 Am. Tribal Law 539, 542 (Sac and Fox
Sup. Ct. Aug. 20, 1998) (citing CONST. OF THE SAC AND FOX NATION art. V, § 7), https://
www.courtlistener.com/opinion/9330570/young-v-tribal-grievance-committee/#pdf.

134 General Council Resols., 2 Okla. Trib. at 4-5, 1990 WL 655891, at *1-2 (citing
CONST. OF THE ABSENTEE SHAWNEE TRIBE OF INDIANS OF OKLAHOMA art. IV, § 3(a)).
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Cherokee Nation,!® and the Chickasaw Nation!3 found that their
courts had judicial review based on their constitutions’ broad
grants of jurisdiction to the tribal courts, plus structural reason-
ing about what judicial review necessarily entailed.

Colville provides a contrasting analysis. Colville established
separation of powers through a constitutional amendment, which
also specified that it was the duty of the tribal courts to broadly
“interpret and enforce the laws” of the tribes.’3” However, this
amendment also specified that the Colville legislature—called the
Business Council—could determine the scope of tribal court juris-
diction.38 In a 2011 case, the tribal court held that “separation of
powers now is rooted not only in written law, . . . the Constitution,
but in the customs and traditions of the various peoples who make
up the Colville confederacy.”3 While we might expect that adopt-
ing separation of powers would allow the court to apply structural
constitutional law reasoning to bolster its ability to review the
actions of other branches, the Colville courts took another ap-
proach. When asked to evaluate whether the judiciary has the
power to review the Colville Business Council’s decision to expel
one of its members, the court found that other constitutional pro-
visions and portions of the tribal code that predated the amend-
ment created a clear process for resolving disputes about
Business Council membership.10 As such, separation of powers
supported the judiciary not having the ability to review the case.
Of course, this conclusion represents a species of limited judicial
review familiar to those who study the federal courts, in which
courts decide the bounds of their own power: Here, like federal

135 Leach v. Tribal Election Comm’n of the Cherokee Nation, No. JAT 94-1, at 2
(Cherokee Jud. App. Trib. Feb. 10, 1995) (citing CONST. OF THE CHEROKEE NATION OF
OKLAHOMA of 1976 art. VII), https://perma.cc/KLP5-HZFQ; Lay v. Cherokee Nation, 1 Am.
Tribal Law 23, 27, 1998 WL 34067267, at *3 (Cherokee Jud. App. Trib. Dec. 9, 1998) (citing
CONST. OF THE CHEROKEE NATION OF OKLAHOMA of 1976 art. VII); Mayes v. Thompson, 5
Okla. Trib. 117, 1996 WL 1132748, at *3—6 (Cherokee Jud. App. Trib. June 11, 1996)
(citing CONST. OF THE CHEROKEE NATION OF OKLAHOMA of 1976 art. VII),
https://[perma.cc/JG22-HJDX. Article VII of the Cherokee Nation’s 1976 constitution is
now Article VIII in the Cherokee Nation’s 2003 constitution.

136 In re Martin, 2 Okla. Trib. 123, 12627, 1990 WL 655898, at *1 (Chickasaw Tribal
Ct. Nov. 19, 1990) (citing CONST. OF THE CHICKASAW NATION art. XIII, § 1).

137 CONST. OF THE CONFEDERATED TRIBES OF THE COLVILLE RESERVATION. art. VIIL, § 1.

138 Jd.

139 Gabriel v. Colville Bus. Council, 15 Am. Tribal Law 106, 109-10, 2018
WL 3462459 (Colville Tribal Ct. App. June 27, 2018) (citing Colville Confederated Tribes
v. Meusy, 10 CCAR 62 (Colville Tribal Ct. App. Sept. 15, 2011), https://perma.cc/VW8F
-JPSL), https://perma.cc/H5Y5-2HBS.

140 Id. at 110-11.
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courts sometimes do, the Colville court interpreted its constitu-
tion to arrive at a decision about its own limited authority.!4

3. Structural reasoning without specific constitutional text.

Some tribal courts, however, did not need a specific piece of
tribal constitutional text to find that the power of judicial review
flowed from the tribe’s constitution. Fort Peck explicitly cited
Marbury and applied structural constitutional law reasoning
about the fundamental function of a tribal court to hold it had
judicial review based on its constitution—though the Fort Peck
constitution itself is cited nowhere in the opinion.#2 Instead, the
court relied on broad structural reasoning:

The primary and sole function of our Tribal Court system is
to define and interpret the law of this land and to insure [sic]
that the rights and privileges of those who come before it are
properly preserved.

[I]t must be noted that all governments seek to vindicate ex-
isting laws, allowing the courts of the land to determine what
is and what is not constitutionally repugnant[, a]nd, that is
precisely the process we have undertaken herein.14s

Similarly, the Apache Tribe of Oklahoma relied on the gen-
eral supremacy of its constitution to hold that it had to have the
power of judicial review. Again, employing familiar structural
constitutional law logic from Marbury, the Court of Indian
Appeals# held that “[p]ersonnel policies or [election] ordinances
which add to, delete from, or modify the qualifications set forth in
the Constitution are not valid, as they would, in effect, ‘amend’
the Constitution.”145 As such, the tribal court must have the abil-
ity to prevent the constitution from being amended via legislative

141 Id. at 111.

142 Fort Peck Sioux Council v. Fort Peck Tribes, 4 Am. Tribal Law 292, 297-300, 1996
WL 1132748 (Fort Peck Tribal Ct. App. Apr. 7, 2003), https:/drive.google.com/file/d/
1GUcqbndDFrdPc5fDO0EF2YwcuPNGDyOe/view.

143 Id. at 300.

144 The Court of Indian Appeals is the appellate body for the federally run CFR
Courts, also known as Courts of Indian Offenses. Frequently Asked Questions, BUREAU OF
INDIAN AFFS., U.S. DEP'T OF THE INTERIOR, https://perma.cc/6 HR8-SWA4.

145 Apache Election Bd. v. Wildes, 2 Okla. Trib. 136, 140, 1990 WL 655885, at *2 (Ct.
Indian App. for the Apache Tribe Dec. 7, 1990).



2026] Native Marburys 1183

action by striking down legislation that would conflict with or
modify the Tribe’s constitution.4

B. Legislative Grants of Power

The second most common source of law for finding that tribal
courts had—or did not have—the power of judicial review was an
act of the tribal legislature. Some of this reliance on legislative
authority arises because the tribe does not have a constitution, so
the tribal code provides the highest law of the tribe and the law
that structures the government. This is the case for Eastern
Band, which found that it had the power of statutory interpretation
and judicial review thanks to its Charter, its Governing Document,
and the Cherokee Code.#7 And this is also the case, somewhat, for
the Navajo Nation, which lacks a written constitution.!4s

However, there are also many instances in which the tribe
has a constitution but the legislature holds the power to create or
take away the power of judicial review. This should not be too
surprising because so many of the tribal constitutions adopted as
a result of the IRA created a government that gave tremendous
power to a Tribal Council and set up a parliamentary system in
which the executive power resided in the leader of that Tribal
Council. Many of these constitutions likewise give the Tribal
Council the power to create a court system.!# Owing to this, many
tribal courts have been prevented from exercising judicial review
or severely limited in their exercise of judicial review because
their tribal courts have interpreted their own power as a grant
from the legislature rather than the independent authority of a
coequal branch.

For example, Grand Ronde’s judicial review can be limited to
cases that are specified in the Tribe’s ordinances.’® The Hopi

146 [d. at 140—41, 1990 WL 655885, at *2.

147 See Eastern Band of Cherokee Indians v. Lambert, 15 Am. Tribal Law 55, 65-70,
2018 WL 1245999 (Eastern Band of Cherokee Indians Sup. Ct. Feb. 8, 2018).

148 See infra Part II1.C (discussing Navajo fundamental law and the super-statutes
that codify it).

149 See, e.g., CONST. AND BY-LAWS OF THE HOPI TRIBE art. VI, § 1(g) (stating that the
Tribal Council has power to make ordinances and set up courts to adjudicate claims and
host trials against Indians).

150 Jenness v. Harrison, 2 Am. Tribal Law 78, 80, 1999 WL 34966388, at *2-3
(Confederated Tribes of the Grand Ronde Community Tribal Ct. Dec. 21, 1999), https:/
weblink.grandronde.org/WebLink/DocView.aspx?1d=9740&dbid=0&repo=Grand-Ronde&
searchid=441243dd-5273-4dee-baa3-9e3f69d58078. See also generally Lac du Flambeau
Band of Lake Superior Indians v. One 200-250 Foot Small Mesh Gillnet, 16 Indian L. Rep.
6095 (Lac du Flambeau Tribal App. Ct. 1989) as reprinted in JUSTIN B. RICHLAND & SARAH
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tribal court has similarly held its authority is limited. The court
explained the distinctive nature of the Tribe’s governmental
structure, with broad power in a single branch of government that
in turn has created broad jurisdiction in the courts:

The Hopi Constitution vests legislative and executive author-
ity in one branch of government, the Tribal Council. The Hopi
Constitution also empowers the Tribal Council to establish
courts . .. [, and] the Tribal Council has invested the Tribal
Court system with the “broadest exercise of jurisdiction” con-
sistent with the constitution and laws of the Hopi Tribe and
the United States.

[Except where the] Hopi Constitution . . . explicitly give[s] an-
other entity of the Hopi government exclusive jurisdiction over
[a] dispute, . . . the Tribal Court [may resolve disputes.]5

The legislature having the power to pass laws creating or limiting
judicial review does not, however, mean that tribal legislatures
can write their way out of potential challenges to their actions.
Quite the opposite. There are plenty of instances in which tribal
courts have used the limited authority granted to them by the
tribal legislature to strike down legislative actions or check legis-
lative misconduct—much to the frustration of the often vehe-
mently protesting legislature. Failed attempts at jurisdiction
stripping are not only the realm of the U.S. Congress.!52

In many cases, for example, the tribal legislature challenged
the tribal court’s ability to exercise judicial review, and the tribal
court disagreed with the legislature’s interpretation of the statute
it passed that attempted to limit the scope of the court’s review
power.153 Tribal courts find clever ways around these limits. The

DEER, INTRODUCTION TO TRIBAL LEGAL STUDIES 429 (3d ed. 2016) (highlighting the Lac du
Flambeau Tribal Appellate Court’s holding that it does not possess the power to review
any legislative actions by the governing power of the tribe, and must limit its activities to
whatever the Tribal Council defines them to be).

151 Mishongnovi v. Humeyestewa, 1 Am. Tribal Law 295, 304-05, 1998 WL 35281676,
at *8-10 (Hopi App. Ct. Nov. 23, 1998) (quoting Ordinance 21 § 1.7.1 (1972) (Hopi Tribal
Council)).

152 Daniel Epps & Alan M. Trammell, The False Promise of Jurisdiction Stripping, 123
COLUM. L. REV. 2077, 209297 (2023) (discussing the precedent on Congress’s attempts at
stripping federal courts of jurisdiction).

153 See, e.g., In re Haralson, 2 Am. Tribal Law 123, 124, 2000 WL 35718564, at *1
(Confederated Tribes of the Grand Ronde Community Tribal Ct. Dec. 14, 2000) (finding
the power of judicial review comes from the enrollment ordinance), https:/weblink
.grandronde.org/WebLink/DocView.aspx?1d=9693&dbid=0&repo=Grand-Ronde&searchid
=f8f6011f-e104-4f31-80a8-9cd7da365a9f; In re Leno, 2 Am. Tribal Law 89, 94, 2000
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next Section’s discussion of the Navajo Nation Supreme Court’s
navigation around challenges to its legislatively defined jurisdic-
tion is one such example. Another is a set of cases from Grand
Ronde: In re Leno'st and Jenness v. Harrison,'ss which involved
objections to the tribal court’s jurisdiction over challenges to the
Tribal Council’s imposition of sanctions against its Chair's and
Vice-Chairman's” for violating the tribe’s ethical standards ordi-
nance. The ethical standards ordinance specifically says that
“[t]he Tribal Court shall hear appeals of the issuance of such sanc-
tions by the Council, provided, however, the Courts’ jurisdiction
in such matters is limited to determining whether the action
taken was arbitrary and capricious, in violation of the Tribe’s
Constitution or of the Indian Civil Rights Act.”'5s In Jenness, the
Court held that it lacked jurisdiction to review a Tribal Council
determination not to impose sanctions because it could only re-
view the “issuance of such sanctions.”15® The next year, in In re
Leno, the court held that it had jurisdiction to review when the
Tribal Council imposed sanctions, and that once the court had ju-
risdiction, it could review more than just the arbitrariness of the
sanctions; it could also review the Tribal Council’s underlying
factual findings because the ordinance’s language allowed the
court to review “the action taken” rather than just “the sanc-
tion.”160 Political checks, prohibitions on ex post facto laws, or
courts themselves, it would seem, keep tribal legislatures from

WL 35719153, at *3—4 (Confederated Tribes of the Grand Ronde Community Tribal Ct.
May 12, 2000) (citing Tribal Ethical Standards Ordinance, Res. No. 057-93, § 275(c)(2)(I)—
) (1993) (Confederated Tribes of the Grand Ronde Community Tribal Council),
https://weblink.grandronde.org/WebLink/DocView.aspx?1d=9738&dbid=0&repo=Grand
-Ronde&searchid=0d851d94-5b72-4b94-b491-a31225¢21{58.

154 2 Am. Tribal Law 89, 2000 WL 35719153 (Confederated Tribes of the Grand Ronde
Community Tribal Ct. May 12, 2000).

155 2 Am. Tribal Law 78, 1999 WL 34966388 (Confederated Tribes of the Grand Ronde
Community Tribal Ct. Dec. 21, 1999).

156 Id. at 79, 1999 WL 34966388, at *1.

157 In re Leno, 2 Am. Tribal Law at 92, 2000 WL 35719153, at *1.

158 Tribal Ethical Standards Ordinance § 275(c)(2)(I) (1993) (Confederated Tribes of
the Grand Ronde Community Tribal Council) (emphasis in original); see also Tribal Ethical
Standards Ordinance, Res. No. 035-13, § 107(f)(1)(F) (2013) (Confederated Tribes of the
Grand Ronde Community Tribal Council), https:/weblink.grandronde.org/WebLink/
DocView.aspx?1d=31395&dbid=0&repo=Grand-Ronde (updated).

159 Jenness, 2 Am. Tribal Law at 80, 1999 WL 34966388, at *2 (emphasis in original)
(quoting Tribal Ethical Standards Ordinance § 275(c)(2)(I) (1993) (Confederated Tribes of
the Grand Ronde Community Tribal Council)).

160 In re Leno, 2 Am. Tribal Law at 94, 2000 WL 35719153, at *3.
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constantly rewriting the jurisdiction or limiting the powers of
tribal courts that disagree with them.

C. Fundamental Law

Some tribal courts relied on higher or unwritten laws as the
source of law for their power of judicial review. The most notable
example is the Navajo Nation Supreme Court. The Navajo Nation
does not have a written constitution and relies significantly on
fundamental law, customs, and traditions.!6! That is particularly
S0 1n its separation of powers jurisprudence, which began with the
establishment of judicial review and has reaffirmed that authority
under many different and more challenging circumstances. The
earliest case consistently cited by the Navajo Nation Supreme
Court as establishing judicial review is Dennison v. Tucson Gas
& Electric Co.'s2 from 1974.163 Although the court unquestionably
exercised judicial review in Dennison, it did not address judicial
review explicitly in its opinion.1

Instead, the first case to explicitly address the source and
scope of the Navajo courts’ power of judicial review came four
years later in Halona v. MacDonald.'ss In Halona, the Navajo
Nation Supreme Court cited ICRA, as discussed below, 66 but also
emphasized that its “right to pass upon the legality or meaning of
[other branches’] actions” is a matter of “traditional ... respect
for the impartial adjudicatory process.”1¢” The court said:

This has been the Navajo way since before the time of the
present judicial system. The Navajo People did not learn this
principle from the white man. They have carried it with them
through history.

The style and the form of problem-solving and dispensing
justice has changed over the years but not the principle.

161 For an in-depth discussion of Navajo fundamental law, including its relationship
to the laws passed by the Navajo Tribal Council, see RAYMOND D. AUSTIN, NAVAJO COURTS
AND THE NAVAJO COMMON LAW 37-51 (2009).

162 1 Nav. R. 95, 1974 Navajo App. LEXIS 1 (Navajo Ct. App. Dec. 23, 1974), https://
www.courtlistener.com/opinion/8530236/dennison-v-tucson-gas-electric-co/.

163 Halona v. MacDonald, 1 Nav. R. 189, 204-05, 1978 Navajo App. LEXIS 7, at *17—
18 (Navajo Ct. App. Jan. 24, 1978) (citing Dennison, 1 Nav. R. 95, 1974 Navajo App.
LEXIS 1), https://www.courtlistener.com/opinion/8530253/halona-v-macdonald/.

164 See generally Dennison, 1 Nav. R. 95, 1974 Navajo App. LEXIS 1.

165 1 Nav. R. 189, 1978 Navajo App. LEXIS 7 (Navajo Ct. App. Jan. 24, 1978), https://
www.courtlistener.com/opinion/8530253/halona-v-macdonald/.

166 Id. at 205—-06, 208-09, 1978 Navajo App. LEXIS 7, at *19, *22; see infra Part IIL.E.

167 Halona, 1 Nav. R. at 205, 1978 Navajo App. LEXIS 7, at *18.
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Those appointed by the People to resolve their disputes were
and are unquestioned in their power to do so. Whereas once
the clan was the primary forum . . . , now the People through
their Council have delegated the ultimate responsibility for
this to their courts. That is why [the Navajo Tribal Code pro-
vision creating Navajo courts and defining their jurisdiction]
is so broadly written.16s

Twenty-two years later, in Bennett v. Navajo Board of Election
Supervisors,® the Navajo Nation Supreme Court cited Halona as
the case directly holding that the Navajo courts have the power
of judicial review.!® The court went on to lay out subsequent de-
velopments in Navajo law—notably the passage of several new
tribal laws, including a Navajo Nation Bill of Rights'”—as further
solidifying and supporting the court’s power of judicial review.!7
The court summarized its power as follows:

We have judicial review authority because the Navajo Nation
Council made the policy decision that there would be a fun-
damental law which is superior to other laws, and which can-
not be changed without a vote of the Navajo People. There-
fore, we have the power of judicial review because of an Act
of the Navajo Nation Council.17

But the court went on to expand on what it meant by “fundamen-
tal law”:

The Navajo word for “law” is beehaz'aanii. While we hear that
word popularly used in the sense of laws enacted by the
Navajo Nation Council or the United States (including fed-
eral regulations), it actually refers to a higher law. It means
something which is “way at the top”; something written in
stone so to speak; something which is absolutely there; and,
something like the Anglo concept of natural law. In other
words, . . . there is a concept similar to the idea of unwritten
constitutional law.17

168 Id. at 20506, 1978 Navajo App. LEXIS 7, at *18-19.

169 6 Nav. R. 319, 1990 Navajo Sup. LEXIS 11 (Navajo Sup. Ct. Dec. 12, 1990), https://
www.courtlistener.com/opinion/8530409/bennett-v-navajo-board-of-election-supervisors/.

170 Id. at 322, 1990 Navajo Sup. LEXIS 11, at *7-8.

171 1 NAVAJO NATION CODE §§ 1-9 (2010).

172 Bennett, 6 Nav. R. at 321-25, 1990 Navajo Sup. LEXIS 11, at *6-15.

173 Id. at 324, 1990 Navajo Sup. LEXIS 11, at *12.

174 Id. at 324, 1990 Navajo Sup. LEXIS 11, at *12-13.
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The court then analogized its view of fundamental law to the prin-
ciples supporting judicial review in Marbury.

[Marbury] explained that [the] fundamental principle[] [of
self-determination was] fixed in a written constitution “form-
ing the fundamental law of the nation, and consequently the
theory of every such government must be, that an act of the
legislature, repugnant to the constitution, is void.”

Therefore, there is a Navajo higher law in fundamental
customs and traditions, as well as substantive rights found
in the Treaty of 1868, the Navajo Nation Bill of Rights, the
Judicial Reform Act of 1985, and the Title Two Amendments
of 1989. The power of judicial review flows from these princi-
ples and documents.17

While a selective reading of passages from Bennett could support
that judicial review comes exclusively from the Navajo legisla-
ture’s grant of power and jurisdiction to the tribal courts, a more
holistic reading supports a more complex answer. It seems that
in the absence of a written constitution that defines the funda-
mental law of the tribes, certain acts of the Navajo Tribal Council
and Navajo treaties reflect more fundamental principles of
Navajo law and protect rights to self-governance. These laws have
the status of higher law than ordinary legislation. They are super-
statutes because they codify these fundamental parts of Navajo
law and culture. To reflect this, many of these laws—though
passed by the legislature—can only be modified by a referendum.
Fundamental law—as expressed or revealed by these super-
statutes—is the real source of law for tribal court judicial review.

In 2002, the Navajo Tribal Council passed the most important
of these super-statutes, Diné bi beenahaz'danii, or Fundamental
Law of the Diné,'"s which officially codified precolonial legal con-
cepts, and further reinforced judicial review in the Navajo
courts.'”” Diné bi beenahaz'danii specifies that the Navajo Nation
Supreme Court is the interpreter of Navajo law.’s In 2010, the
Tribal Council sought to redefine Navajo fundamental law as all
Tribal Council enactments in an attempt to put its actions beyond

175 Id. at 324, 1990 Navajo Sup. LEXIS 11, at *14.
176 1 NAVAJO NATION CODE §§ 201—206.

177 Jd.

178 Id. § 203(E).
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the scrutiny of the Navajo courts.1” In Office of the Navajo Nation
President v. Navajo Nation Council,'s the Navajo Nation Supreme
Court exercised judicial review to reject these actions of the
Council as inconsistent with both written and unwritten Navajo
fundamental law.81 This 2010 case not only strengthened judicial
review for the Navajo courts but also strongly suggests that it is
indeed Navajo fundamental law that supports the judiciary’s
power, rather than it being a delegation of Tribal Council author-
ity via specific statutes.

D. Inherent Tribal Sovereignty

Some of the tribal courts cited inherent tribal sovereignty as
the source of their power of judicial review. This is surprising be-
cause inherent tribal sovereignty is not a specific feature of a
tribal nation, but a general feature of all tribes. If this is a source
of the power of judicial review, then there is a path for all tribal
courts to assert the power of judicial review regardless of their
tribe’s constitution or structure—or at least, for all who are con-
vinced by the arguments these tribal courts employed. I expected
these opinions might be instances of tribal court overreach when
a clearer source of law to support judicial review was not availa-
ble. But, instead, I found that these opinions are not about power
struggles between tribal branches of government as much as they
are statements about inherent tribal sovereignty within the
United States.

The Sauk-Suiattle Tribe is the clearest and most straightfor-
ward example. In Moses v. Joseph,'s2 the Sauk-Suiattle Tribal
Court cited inherent sovereign power as the sole source of author-
ity to establish judicial review.®3 The court stated: “A tribal judi-
cial system arises from the inherent sovereign power of a tribal
government. . .. Like state courts the Sauk-Suiattle Tribal
Court possesses a broad jurisdictional grant over all matters that
are cases or controversies arising under the laws of this tribal

179 Off. of the Navajo Nation President v. Navajo Nation Council, 9 Am. Tribal Law
46, 57-58, 2010 Navajo Sup. LEXIS 15, at *17 (Navajo Sup. Ct. June 2, 2010),
https://www.courtlistener.com/opinion/8928823/office-of-the-navajo-nation-president-v
-navajo-nation-council/#pdf.

180 9 Am. Tribal Law 46, 2010 Navajo Sup. LEXIS 15 (Navajo Sup. Ct. June 2, 2010),
https://www.courtlistener.com/opinion/8928823/office-of-the-navajo-nation-president-v
-navajo-nation-council/#pdf.

181 See id. at 60—66, 2010 Navajo Sup. LEXIS 15, at *27-44.

182 2 Tribal Ct. Rep. A-51 (Sauk-Suiattle Tribal Ct. Nov. 25, 1980).

183 See id. at A-52.
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sovereign.”18¢ The Sauk-Suiattle Tribal Court thus reasoned that
it had the authority to resolve the sovereign immunity challenge
presented in its case.185

What is interesting about Moses’s citation of inherent sover-
eignty as the source of law for judicial review is that it finds a
significant specific judicial power in a broader self-governance au-
thority. What seems to be happening between the lines of the
court’s opinion is a claim to sovereign parity. If the Sauk-Suiattle
Tribe has an inherent sovereignty like that of the states, then its
judiciary must likewise have broad authority to resolve all cases
arising under its laws. This analysis skirts some of the more com-
plex questions of judicial review but is also unsurprising given the
federal Indian law context of consistent erosions on the scope of
tribal court jurisdiction.!ss In a system in which both the state and
federal courts have established the power of judicial review, for a
tribal court to hold that it lacks similar inherent power might
seem as though the tribe acknowledges that its courts are less
powerful, capable, or sovereign.

The other example of inherent tribal sovereignty supporting
judicial review comes from the Puyallup Tribe. The Puyallup’s re-
liance on inherent tribal sovereignty as the source of the Tribal
Court’s authority to exercise judicial review is, by contrast, far
more complex. In Satiacum v. Sterud,'®” the plaintiff, the Tribal
Council Chairman, brought suit in tribal court to enjoin the Tribal
Council from holding a recall election until it had verified the sig-
natures in the recall petition.!s¢ The Tribal Council argued that
because the Tribal Court was not created by the Puyallup
Constitution, it was merely a “statutory court” that held only
those powers explicitly conferred on it by the Tribal Council.1s? As
such, the Tribal Council argued, the Tribal Court had no author-
ity to stop the elections—in fact, it had no authority to review leg-
islative actions of any kind.*0 The Tribal Council’s challenge of

184 Satiacum v. Sterud, 1982 Puyallup Trib. LEXIS 1, at *8 (Puyallup Tribal Ct. Apr.
23, 1982) (quoting Moses, No. 79-SS-Civil-11-01, slip op. at 4). The version of Moses printed
in the Tribal Court Reporter summarizes the court’s jurisdictional conclusion but omits
the verbatim text.

185 Moses, 2 Tribal Ct. Rep. at A-52.

186 See supra Part 1.B.2-3.

187 1982 Puyallup Trib. LEXIS 1 (Puyallup Tribal Ct. Apr. 23, 1982).

188 Jd. at *1-2.

189 [d. at *3.

190 Id.
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judicial review in Satiacum was incredibly explicit, as the court
summarized:

[Defendants argue that] judicial review of legislative action
1s not necessary for a legal system to guarantee fundamental
rights to its citizens, and that most civilized Western coun-
tries have accomplished this without vesting judicial review
of legislation in the courts handling ordinary litigation. In
England, for example, Parliament is considered supreme and
courts do not question the constitutionality of its action.!9

For their part, the plaintiffs cited Marbury, as well as numerous
sections of the Tribe’s Law and Order Code and constitution that
implied the court had the power of judicial review.192 In response,
the Tribal Court rejected the weight both sides sought to give
analogies to nontribal nations and made clear that it would look
to Puyallup law and other tribal courts before it would look to the
international, federal, or state systems cited by both parties.193
The court began its analysis by acknowledging that it was not
a “constitutional court” created by the Puyallup Constitution, or
an “administrative court” composed of delegated power from a
legislature.!4 Instead, the Puyallup Tribal Court was decidedly a
“legislative court” created by the legislature.®> However, this did
not mean that its power was delegated from the legislature. Ra-
ther, it said, “[lJegislative courts are created by Congress by vir-
tue of the general right of sovereignty, which exists in the govern-
ment, and, once created, may exercise powers of the sovereignty
subject to express limitations.”19 The Tribal Court said that it
was just like the lower federal courts—created by a legislature
pursuant to its power to do so under an explicit provision of their
constitution that allows for the legislature to make courts.” The
Puyallup Constitution is not the source of the court’s authority or
jurisdiction. The Puyallup court system is undoubtedly a creation
of the Council. But, the court reasoned, being created by the legis-
lature did not make it like the lower federal courts in all respects.198

191 Id. at *3—4.

192 Satiacum, 1982 Puyallup Trib. LEXIS 1, at *4.

193 Id. at *4 & n.5.

194 Id. at *4-6.

195 Id. at *4-5.

196 Id. at *5-6.

197 Satiacum, 1982 Puyallup Trib. LEXIS 1, at *6-7 (citing CONST. AND BYLAWS OF
THE PUYALLUP TRIBE OF THE STATE OF WASHINGTON art. VI, § 1(k)).

198 Id. at *7.
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Instead, the question the court focused on was whether these
legislatively created courts were courts of “general” or “limited”
jurisdiction.'®® In other words, was the court created by the legis-
lature to be a court of broad inherent jurisdiction like state courts,
or was it a court of limited jurisdiction like the federal courts? To
answer this question, the court cited the analysis from Moses,
which distinguished the Sauk-Suiattle courts from the “limited
jurisdiction [federal] courts” and instead analogized its tribal
courts to state courts of “general jurisdiction.”20 The Puyallup
court also drew on the following passage from Cohen’s Handbook
of Federal Indian Law:

The powers of an Indian tribe in the administration of justice
derive from the substantive powers or self-government,
which are legally recognized to fall within the domain of
tribal sovereignty. If an Indian tribe has power to regulate
the marriage relationships of its members, it necessarily has
power to adjudicate, through tribunals established by itself,
controversies involving such relationships. So, too, with other
fields of local government in which our analysis has shown
that tribal authority endures. In all these fields the judicial
powers of the tribe are coextensive with its legislative or ex-
ecutive powers.20l

The court held that it, “as an integral institution of the Tribe,
properly exercises the Tribe’s inherent judicial powers|, e]xcept
where limited by enactments of the tribal Council.”202

Both Moses and Satiacum involve tribal courts trying to
parse through just what kind of courts they are. What makes
their analyses so interesting is that to answer that question, they
look both inward and outward, to where the courts fit within the
tribe but also to how the tribes fit within the United States.

E. The Indian Civil Rights Act

The second unexpected and even more complex source that is
cited in a handful of tribal cases discussing judicial review is
ICRA. Readers might wonder, as I initially did, what a federal law
is doing in tribal court opinions as anything more than persuasive

199 Id.

200 Jd. at *7-9 (citing Moses, No. 79-SS-Civil-11-01, slip op. at 4).

201 Jd. at *9-10 (alterations omitted) (citing FELIX S. COHEN, COHEN’S HANDBOOK OF
FEDERAL INDIAN LAW 145 (Univ. of N.M. Press photo. reprt. 1971) (1942)).

202 Satiacum, 1982 Puyallup Trib. LEXIS 1, at *10.
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authority. The answer, it turns out, reveals an unexplored com-
plexity of ICRA at the intersection of federal Indian law and tribal
law. To understand how ICRA found itself being cited as a source
of law that supports the existence of tribal court judicial review,
we first have to understand what ICRA was trying to accomplish
and how it operates.

1. ICRA’s context and unresolved questions of
enforceability.

As discussed above, tribal nations “existed prior to the
Constitution,” were not parties to it, and thus are not bound by
the Constitution’s limitations on state or federal action—includ-
ing those provisions contained in the Bill of Rights.203 This has
been true since the late 1800s, when the Supreme Court decided
that a Cherokee man being prosecuted by the Cherokee Nation
could not raise a federal constitutional objection to the composi-
tion of his jury.20¢ The Supreme Court held that he had no claim
in federal court, as the offense was “an offence against the local
laws of the Cherokee Nation.”25 The prosecuting sovereign, the
Cherokee Nation, was a separate sovereign whose powers “ex-
isted prior to the Constitution, [and thus were] not operated upon
by the Fifth Amendment.”20¢ Jury requirements, if any, were
“solely [a] matter[ ] within the jurisdiction of the courts of that
nation.”?” Tribes remain “unconstrained by those constitutional
provisions framed specifically as limitations on federal or state
authority.”208

Congress has broad powers over Indian affairs, including the
power to impose limits on tribal governments to protect individ-
ual rights.20* However, it largely let tribal governments decide for
themselves how to balance their citizens’ individual rights and
tribal governments’ powers?2o—that is, until 1968.

In 1968, Congress conducted a survey and found that few
tribal constitutions included the rights guaranteed in the federal

203 Talton v. Mayes, 163 U.S. 376, 384 (1896); see also supra Part 1.B.

204 Talton, 163 U.S. at 382—84.

205 Jd. at 381.

206 Jd. at 384.

207 Id. at 385.

208 Santa Clara, 436 U.S. at 56.

209 [d.

210 See id. at 62—64; see also Mark D. Rosen, Evaluating Tribal Courts’ Interpretations
of the Indian Civil Rights Act, in ICRA FORTY, supra note 19, at 275, 282.
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Constitution.2t! In response, Congress passed ICRA.2:z2 ICRA
sought to impose “certain restrictions upon tribal governments
similar, but not identical, to those contained in the Bill of Rights
and the Fourteenth Amendment.”?13 However, Congress gave
ICRA unusual enforceability provisions.

Although ICRA protects the kinds of rights that are often en-
forced by a civil suit for an injunction, ICRA did not explicitly cre-
ate a federal civil cause of action; instead it specified only habeas
corpus as a remedy available in federal court.2* When a tribal
member brought a civil suit in federal court alleging the tribal
government had engaged in gender discrimination prohibited by
the equal protection provisions of ICRA, the Supreme Court, in
Santa Clara, dismissed her suit for lack of jurisdiction because
ICRA specified a federal cause of action only for habeas corpus.215

But without a federal cause of action, would ICRA be ren-
dered toothless? No, the Court reasoned. Under ICRA’s statutory
scheme, the federal rights guaranteed under ICRA are almost ex-
clusively enforced—and interpreted—in tribal courts. And that,
the Supreme Court and scholars agreed, is by design: ICRA was
intended to affirm tribal sovereignty as much as to protect indi-
vidual rights.216 Balancing tribal sovereignty and individual rights,
they reasoned, happened best in tribal courts, which are best posi-
tioned to take the basic language of ICRA and interpret it
uniquely to their communities, unbound by federal constitutional
precedent?'” though free to rely on it as persuasive, as many do.218

211 114 CONG. REC. 5520 (1968) (message from President Lyndon B. Johnson).

212 See Indian Civil Rights Act §§ 201-203, 82 Stat. at 77-78.

213 Santa Clara, 436 U.S. at 57 (citing 25 U.S.C. §§ 1301-1302).

214 Id. at 71.

215 [d.

216 Jd. at 66—67; see also Note, The Indian Bill of Rights and the Constitutional Status
of Tribal Governments, 82 HARV. L. REV. 1343, 1360 (1969); Donald L. Burnett, Jr., An
Historical Analysis of the 1968 “Indian Civil Rights” Act, 9 HARV. J. ON LEGIS. 557,
589-94 (1972).

217 See ICRA Reconsidered: New Interpretations of Familiar Rights, 129 HARV. L. REV.
1709, 1722-23 (2016) (arguing that even where habeas cases reach federal courts, federal
courts ought to defer to the tribe’s interpretation).

218 Matthew L.M. Fletcher, Resisting Congress: Free Speech and Tribal Law, in ICRA
FORTY, supra note 19, at 133, 140; Navajo Nation v. Rodriguez, 8 Nav. R. 604, 613-14, 2004
Navajo Sup. LEXIS 13, ¥*10-11 (Navajo Sup. Ct. Dec. 16, 2004), https://www.courtlistener.com/
opinion/8530583/navajo-nation-v-rodriguez/ (stating that “the Indian Civil Rights Act does
not require our application of federal interpretations” of ICRA, but “we nonetheless con-
sider them in our analysis”).
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The availability of, and even preference for, tribal court en-
forcement of ICRA is clear throughout the Supreme Court’s opin-
ion in Santa Clara. Justice Thurgood Marshall wrote:

[[Jmplication of a federal remedy in addition to habeas corpus
is not plainly required to give effect to Congress’ objective of
extending [federal] constitutional norms to tribal self-
government. Tribal forums are available to vindicate rights
created by the ICRA, and [ICRA] has the substantial and in-
tended effect of changing the law which these forums are
obliged to apply. Tribal courts have repeatedly been recog-
nized as appropriate forums for the exclusive adjudication of
disputes affecting important personal and property interests
of both Indians and non-Indians.21*

The core assumption behind the Court’s reasoning is that tribal
courts are the best positioned to review alleged rights violations
by other branches of the tribal government. Indeed, Justice
Marshall went on to say that “Congress may also have considered
that resolution of statutory issues under [[CRA], and particularly
those issues likely to arise in a civil context, will frequently de-
pend on questions of tribal tradition and custom which tribal fo-
rums may be in a better position to evaluate than federal
courts.”220

However, within that assertion about superior tribal court
competency to address ICRA violations is an assumption about
tribal court capacity to hear and resolve challenges to the actions
of other tribal government branches. In other words, the Supreme
Court assumed, without explicitly addressing, that tribal courts
have the power of judicial review, at least to resolve ICRA viola-
tions. This was not an issue for the tribes that already recognized
judicial review, but for those that had not, Santa Clara begged
the question: Did ICRA mandate or create judicial review in tribal
courts?

The Court’s opinion does not address this question, though it
does provide guidance. Part of the Court’s logic for rejecting the
argument that there was an implied civil cause of action in federal
court against the tribe was that allowing such suits would require
abrogating tribal sovereign immunity, and “[i]t is settled that a
waiver of [tribal] sovereign immunity ‘cannot be implied but must

219 Santa Clara, 436 U.S. at 65.
220 Id. at 71.
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be unequivocally expressed.”?2! Therefore, the creation of a civil
cause of action for suits in tribal court against the tribe itself
would likewise require explicit authorization by Congress, which
is not present in the text of ICRA.

That logic does not, however, address the possibility of in-
junctive or declaratory judgment actions against tribal officers or
officials. In analyzing whether officer suits could nonetheless pro-
ceed, the Santa Clara Court reasoned:

Although Congress clearly has power to authorize civil ac-
tions against tribal officers, and has done so with respect to
habeas corpus relief in [ICRA], a proper respect both for tribal
sovereignty itself and for the plenary authority of Congress
in this area cautions that we tread lightly in the absence of
clear indications of legislative intent.222

Although Congress has broad powers over tribal governments,
the Court required that Congress speak clearly when it interferes
with tribal sovereignty.

Santa Clara focused on how “providing a federal forum for is-
sues arising under [ICRA] constitutes an interference with tribal
autonomy and self-government beyond that created by the change
in substantive law itself.”22s But federal legislation that alters the
balance of power between the branches of a tribe’s government or
creates a new power in tribal courts is perhaps a more substantial
interference with tribal autonomy and self-government. Given
ICRA’s silence on enforcement provisions other than in federal
court for habeas corpus, this federal interference in tribal self-
government structure would likewise have to be implied—some-
thing the Court was clear is disfavored. However, without the
availability of tribal courts to enforce ICRA, tribal members could
be without a forum capable of vindicating their rights, making the
existence of the implied creation of judicial review authority in
tribal courts—at least for ICRA claims—a necessity to effectuate
Congress’s intent in passing ICRA. It thus remains unclear
whether ICRA has, in fact, mandated tribal court judicial review
of ICRA claims or simply created the substantive law governing
claims where tribes have—as a matter of tribal law—tribal court
judicial review.

221 Jd. at 58 (quoting United States v. Testan, 424 U.S. 392, 399 (1976)).
222 [d. at 60.
223 [d. at 59.
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2. Tribal courts on ICRA enforceability and judicial review.

As discussed above, some tribes have statutes or constitu-
tional provisions that grant their judiciaries the power of judicial
review. A handful of these tribes have dodged the question of
whether ICRA requires judicial review by explicitly referencing
ICRA enforcement in their tribal law judicial review provisions.
Grand Ronde’s Tribal Ethical Standards Ordinance provides that
“[t]he Tribal Court shall hear appeals of the issuance of such sanc-
tions by the Council, provided, however, the Court’s jurisdiction
is limited to determining whether the action taken was arbitrary
and capricious, in violation of the Tribe’s Constitution or of the
Indian Civil Rights Act.”22¢ The Cheyenne-Arapaho have a similar
provision in their Tribal Code, which grants its tribal courts

the authority to review any act by the Business Committee,
or any tribal officer, agent or employee to determine whether
that action, and the procedure or manner of taking that ac-
tion, is Constitutional under the Tribal Constitution, author-
ized by tribal law, and not prohibited by the Indian Civil
Rights Act.22

However, as discussed above, many tribes rely on more gen-
eral language from their constitutions or nontextual sources to
support judicial review. And these tribal courts have also noticed
that the question of ICRA’s enforceability implicates their inter-
nal determinations on the power of judicial review. Most notably,
in Halona, the Navajo Nation Supreme Court addressed a chal-
lenge to its power of judicial review from other members of the
Navajo government for the first time.226 The court cited its earlier
tribal law precedent,?2” the Navajo Code,??8 and tribal traditional
law,220 but also noted that “[iln any case, judicial review by tribal
courts of [Tribal] Council resolutions is mandated by the Indian
Civil Rights Act.”230 The court held that “[ICRA] precludes such
an exclusion of judicial review of legislative actions because that

224 In re Leno, 2 Am. Tribal Law at 94, 2000 WL 35719153, at *3 (emphasis in origi-
nal) (quoting Tribal Ethical Standards Ordinance § 275(c)(2)(I1)—(J) (1993) (Confederated
Tribes of the Grand Ronde Community Tribal Council)).

225 Learned, 2 Okla. Trib. at 469, 1992 WL 752129, at *8 (emphasis omitted) (quoting
CHEYENNE-ARAPAHO TRIBES OF OKLAHOMA LAW AND ORDER CODE, COURTS § 617).

226 Halona, 1 Nav. R. at 201-06, 1978 Navajo App. LEXIS 7, at *14-19.

227 Jd. at 203-06, 1978 Navajo App. LEXIS 7, at *16-18.

228 Jd. at 204, 206, 1978 Navajo App. LEXIS 7, at *17, *19.

229 Jd. at 204-06, 1978 Navajo App. LEXIS 7, at *18-19.

230 Id. at 206, 1978 Navajo App. LEXIS 7, at *19 (citing 25 U.S.C. § 1302).
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law is a mandate for Indian governments which necessarily as-
sumes and requires judicial review of any allegedly illegal action
by a tribal government.”2st The Navajo Nation Supreme Court’s
logic tracks that of the U.S. Supreme Court in Santa Clara—
ICRA must have some forum for tribal members to vindicate their
rights because without a tribal forum, “the only alternative is re-
view in every case by federal courts” or the toothlessness of a
tribal legislative body being asked to police its own conduct.232

However, the Navajo Nation Supreme Court did note the
complication presented by the Tribal Council’s control over tribal
court jurisdiction, emphasizing that “[w]e know that [a preference
for federal enforcement of ICRA] is not the case because the
Council has not limited the power of Navajo courts in this respect
and his [sic] never indicated a willingness to do so0.”23 This line
suggests that the Navajo Nation Tribal Council would be able to
limit the tribal court’s jurisdiction to preclude ICRA enforcement.
The Navajo Nation Supreme Court was both interpreting the text
of a federal law, ICRA, to determine whether that law had already
created judicial review in the Navajo Nation courts, while also
acknowledging that tribal law could effectively cripple ICRA’s en-
forcement. Such logic is puzzling, contradictory, and highlights
the unresolved question of ICRA’s creation of tribal court judicial
review. If Congress, in an exercise of its plenary power over tribal
governments, definitively required that tribal courts enforce
ICRA, then tribal courts would be without the power to create
legislation to the contrary. In the shadow of a lack of clarity about
whether ICRA attempts to impose judicial review on tribes, tribal
courts must each determine whether ICRA has imposed judicial
review, and if so, whether the tribe has the power to subsequently
undo or limit judicial review by limiting the scope of the tribal
court’s jurisdiction.

The Navajo Nation Supreme Court seems to have recognized
at least pieces of this complexity in later cases. In 1990’s Bennett,
the court described the tribal court’s enforcement of ICRA follow-
ing its 1968 passage as acknowledging “federal preemption of
tribal law.”234

Other tribal courts have similarly noted the problem of ICRA
seeming to necessitate the existence of judicial review as part of

231 Halona, 1 Nav. R. at 204, 1978 Navajo App. LEXIS 7, at *17.
232 [d., 1978 Navajo App. LEXIS 7, at *18.

233 Id. at 205, 1978 Navajo App. LEXIS 7, at *18.

234 Bennett, 6 Nav. R. at 322, 1990 Navajo Sup. LEXIS 11, at *9.
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ICRA having any teeth at all. In a challenge to a tribal code that
purported to limit tribal court judicial review of tribal council ac-
tions, the Lower Elwha Tribal Court of Appeals noted that this
provision left no forum for ICRA cases before remanding back to
the trial court to determine whether the Council indeed meant to
create such a situation.zss The Puyallup Tribe similarly empha-
sized that without the power of judicial review, there would be no
forum to resolve most disputes under ICRA.23¢ And in a footnote,
the Mashantucket Pequot Tribal Court said it would “leave for
another day judicial review of Tribal Council action when prop-
erty rights have accrued to a tribal member and when such prop-
erty rights are deprived without due process of law. In such a case
the Indian Civil Rights Act . . . may very well apply.”237 After cit-
ing the Navajo court’s decision in Halona, the court went on to
say that “the ICRA must be reviewed” when there is an alleged
rights violation.23s

Finally, in DeCoteau v. Fort Peck Tribes,>>® the Fort Peck
Tribal Court of Appeals held that a provision of tribal code that
extended broad sovereign immunity to the Tribes—including in
tribal court—prevented litigants from bringing suits against the
Tribes under ICRA. 2%

By foreclosing the federal courts to hear these civil rights vi-
olations, it could be inferred that the Santa Clara Pueblo
court is stating that Indian Tribes are obliged to apply ICRA
in their own Tribal courts. If so, would such an obligation nec-
essarily waive the sovereign immunity of the Tribes? There
1s little doubt that an argument can be made for that propo-
sition. However, we find it unnecessary to travel that dubious
path of “ifs and buts”. The relevant question is whether the
Fort Peck Tribes has, as an Indian government, adequately
complied with the provisions of the ICRA and whether the
members of the Fort Peck Tribes, the Indians and non-Indian
residents within the exterior boundaries of the Fort Peck

235 Kowalski v. Lower Elwha Tribal Council, 3 NICS App. 242, 24445 (Lower Elwha
Klallam Tribal Ct. App Feb. 1, 1993), https:/perma.cc/E6RY-ULYT.

236 Satiacum, 1982 Puyallup Trib. LEXIS 1, at *10-12 (citing Santa Clara, 436
U.S. at 65).

237 Levy v. Mashantucket Pequot Educ. Comm., 2019 WL 7019033, at *5n.3
(Mashantucket Pequot Tribal Ct. Dec. 18, 2019), https://perma.cc/TTSK-QREJ.

238 Id. (citing Halona, 1 Nav. R. at 206, 1978 Navajo App. LEXIS 7, at *19).

239 Appeal No. 363 (Fort Peck Tribal Ct. App. Dec. 5, 2002), https://drive.google.com/
file/d/1IM_hqnKNseaC-xurWpUXsJA9dj1zUOvSU/view?usp=sharing.

240 Id. at 6-7.
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Tribes, are protected from governmental violations of the pro-
visions of ICRA. We answer that question in the affirmative.24

The DeCoteau court held that while the tribal code barred suits
against the Tribes, it did not bar suits against officers, and thus
the statutory objectives of ICRA were adequately served by the
Tribes’ statutory scheme.24

To summarize, it is clear that tribal governments can—as a
matter of tribal law—authorize their courts to review the actions
of a tribal executive or legislature, including for violations of
ICRA.24 It is equally unclear whether tribal governments are re-
quired by federal law to create at least a limited forum for judicial
review of alleged violations of ICRA, or if such tribal judicial re-
view authority power was created by ICRA itself without any fur-
ther action from a tribal government to effectuate it. This is more
than a question of federal law preempting tribal law, because it
may require the creation of a tribal court forum or other altera-
tions to the power of a tribal judiciary—neither of which is explic-
itly accounted for in ICRA. Tribal courts have noticed at least part
of this problem and thus cite ICRA as one of the substantive laws
they must enforce via judicial review and as a source of law im-
plicitly supporting the existence of judicial review to effectuate it.

F. Judicial Review in the Courts of Indian Offenses

The final possible source of judicial review appears only in a
particular kind of court: Courts of Indian Offenses. These courts
are commonly called “CFR Courts” because they are governed by
federal regulation.2t They arose from an era of federal assimila-
tionist policies meant to undermine tribal culture and institutions
and address the perceived state of “lawlessness” on reserva-
tions.2#s CFR Courts were meant to serve as tribal courts for the
tribes who had not yet set up a formal court system and to further
enforce assimilationist policies by criminalizing Indian religious

241 Jd. (emphasis in original).

242 See id. at 7-10.

243 T set aside for another day, and likely another article, more complex questions on
the scope of tribal court jurisdiction to enforce federal law.

244 Brief of Federal Indian Law Scholars and Historians as Amici Curiae in Support
of Respondent at 12, Denezpi v. United States, 142 S. Ct. 1838 (2022) (No. 20-7622) [here-
inafter Denezpi Scholars Brief].

245 Id. at 7.
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and cultural practices.2#6 They were first created by regulations
from the Secretary of the Interior in the late 1800s, and at their
height, two-thirds of the Indian agencies had CFR Courts that
each may have served several tribes.2¢? In 1935, these courts were
reformed to include more input and involvement from tribal gov-
ernments.2:8 As tribal governments and courts resurged over the
twentieth century, CFR Courts were supplanted by tribally run
courts. By the 1970s, CFR Courts were only a fraction of the tribal
courts in operation,?# and today there are only five left, which col-
lectively serve sixteen tribes.25

Judicial review in these federally run tribal courts is not an
easy question. In 1993, the Clinton administration reformed the
regulations that governed CFR Courts to limit the jurisdiction
that they had over precisely the kinds of disputes that require
judicial review: internal tribal self-governance questions and
suits against the tribe.2s! Previously, these courts had jurisdiction
over all civil suits?? and criminal prosecutions?3 involving exclu-
sively tribal members. The new regulations specified that “[a]
Court of Indian Offenses may not adjudicate an election dispute,
take jurisdiction over a suit against a tribe, or adjudicate any in-
ternal tribal government dispute, unless the relevant tribal gov-
erning body passes a resolution, ordinance, or referendum granting
the court jurisdiction.”?* The Department of the Interior justified
this change by describing its jurisdiction over such cases as an
“unwarranted [federal] interference in tribal affairs.”2%

These changes foreclosed judicial review in most conceivable
instances. In my sample, there were two instances of a CFR Court
exercising judicial review. Prior to the Clinton amendments, in
1992, the Court of Indian Offenses for the Delaware Tribe of

246 Jd. at 8; FELIX S. COHEN, COHEN’S HANDBOOK OF FEDERAL INDIAN LAW § 2.08[1][c]
(Nell Jessup Newton & Kevin K. Washburn eds., 2024) [hereinafter COHEN’S HANDBOOK
2024] (citing HIRAM PRICE, OFF. OF INDIAN AFFS., U.S. DEP'T OF THE INTERIOR, RULES
GOVERNING THE COURT OF INDIAN OFFENSES 6-7 (1883)).

247 Denezpi Scholars Brief, supra note 244, at 8-9; COHEN’S HANDBOOK 2024, supra
note 246, § 2.08[1][c] (citing PRICE, supra note 246, at 6-7).

248 See Denezpi Scholars Brief, supra note 244, at 10-11.

249 Id. at 12.

250 Court of Indian Offenses, BUREAU OF INDIAN AFFS., U.S. DEP'T OF THE INTERIOR,
https://[perma.cc/55XV-3WVK.

251 Law and Order on Indian Reservations, 58 Fed. Reg. 54406, 54407 (Oct. 21,
1993) (codified as amended at 25 C.F.R. pt. 11).

252 25 C.F.R. § 11.22 (1992); id. § 11.22C.

253 Id. § 11.2.

254 25 C.F.R § 11.118(b) (2025).

255 Law and Order on Indian Reservations, 58 Fed. Reg. at 54407.
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Western Oklahoma (now known as the Delaware Nation,
Oklahoma) held that a recent election had violated the Delaware
Constitution, and thus the Election Board was not entitled to sov-
ereign immunity.2s¢ And after the amendments, in 2009, the
Appellate Division of the CFR Court for the Ponca Tribe of
Oklahoma was granted jurisdiction by a resolution of the Tribe’s
Business Committee to resolve an election dispute.?s” The court
then resolved the dispute by interpreting the Tribe’s constitu-
tion.?58 In neither case did the court address the source of its judi-
cial review power.

IV. JUDICIAL REVIEW’S IMPACT ON THE ROLE OF THE JUDICIARY

Like in the federal and state systems, judicial review can help
create confidence in the tribal government and its courts. How-
ever, for tribal courts this legitimacy is not just a matter of guard-
ing against abuses or ensuring fairness. It is also about navi-
gating colonial and cultural dynamics that shape tribal citizen
perspectives on what a legitimate tribal government is. Judicial
review in tribal courts also supports the development of a tribe’s
separation of powers jurisprudence, though even tribes without
judicial review have clarified a great deal about separation of
powers in cases in which the court analyzes the limits on its
power. Finally, some cases stand out not for their reasoning but
their remedies or resolutions. Like Marbury, these cases illus-
trate creativity or had unexpected remands or dismissals that
were focused on getting the right answer for the community ra-
ther than asserting more power for the courts.

A. Building Internal and External Legitimacy

For tribal citizens to accept judicial review, they must first
accept the tribal court system itself. And for judicial review to be
legitimate, the judiciary must be seen as a legitimate and inde-
pendent branch.25® As the Muscogee (Creek) Nation District Court
put it, “Of course, the judicial branch does not have any power to

256 Hunter v. Holder, 2 Okla. Trib. 187, 189-90, 1991 WL 733409, at *1 (Ct. Indian
Offenses for the Delaware Tribe of Western Oklahoma Apr. 2, 1991) (citing CONST. OF
DELAWARE TRIBE OF WESTERN OKLAHOMA art. VII, § 3).

257 Ponca Tribal Election Bd. v. Simpson, 11 Okla. Trib. 522, 2009 WL 10271461, at
*2 (Ct. Indian Offenses App. Div. for the Ponca Tribe Aug. 7, 2009).

258 Id., 2009 WL 10271461, at *2.

259 See Rakove, supra note 113, at 1034 (“[B]efore judicial review could become legit-
imate, Americans first had to accept a concept of judicial independence.”).
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do anything, initially.”260 The power of the courts is tied, in no
small part, to how the people and other branches view the courts.

Legitimacy in the tribal context is further complicated by the
tribe’s colonial experience. As I have discussed in prior work, one
of the most harmful aspects of American colonialism was how it
undermined both the function and legitimacy of tribal institu-
tions.26! Tribal governments have been told how to govern and
pressured to change their governmental structures to conform to
the expectations of the United States.262 Thus, the process of re-
building tribal government institutions often involves a complex
balancing act of handling the familiar structural governmental
issues and assuring tribal citizens that the tribal government is
an authentic reflection of tribal self-governance. From this per-
spective, several of the jurisprudential moves discussed in this
Article are clear attempts to build legitimacy.

These moves are common throughout the opinions discussed
in this Article. Rather than repeat discussions of those opinions
here, I categorize these moves into three types and suggest that
the reader pay attention to their omnipresence.

First, there are opinions that project “authentic” tribal gov-
ernance by bolstering tribal legal independence from the U.S. tra-
dition by dismissing federal power or reasoning. In these opin-
ions, judicial review that comes from a source that is as distant
from colonialism as possible, that is couched in language that em-
phasizes tribal self-governance, that dismisses the relevance of
federal doctrine, or that attempts to insulate tribal governments
from federal control,?s: is preferred because it bolsters the legiti-
macy of tribal governments and tribal courts themselves. These
courts are asserting that they are not instruments or creations of
American colonialism; rather, they are legitimate expressions
and exercises of tribal self-governance.26

Second, there are opinions that evidence a desire to wield
the power of judicial review cautiously?ss and with a constant

260 Cox v. Kamp, 5 Okla. Trib. 530, 1991 WL 842609, at *2 (Muscogee (Creek) Dist.
Ct. June 27, 1991).

261 See Reese, Other American Law, supra note 7, at 576-78.

262 Reese, Tribal Representation, supra note 58, at 791-92.

263 See infra Parts IV.B, V.A.2-3.

264 See, e.g., Village of Mishongnovi v. Humeyestewa, 1 Am. Tribal Law 295, 297, 1998
WL 35281676, at *1-2 (Hopi App. Ct. Nov. 23, 1998).

265 Kinslow v. Bus. Comm. of the Citizen Band Potawatomi Indian Tribe of Oklahoma,
1 Okla. Trib. 174, 180-81, 1988 WL 521357, at *1-2 (Citizen Band Potawatomi Sup. Ct.
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awareness of public sentiment. This is a familiar dynamic in con-
stitutional law that is often referred to as part of popular constitu-
tionalism,266 though aspects of it also exist within living constitu-
tionalism.267 If a court’s interpretation of the nation’s fundamental
self-governance document strays too far from the interpretation
of the people who are engaged in self-governance, there is a ten-
sion that undermines the legitimacy of the court.

In the tribal context, this move has more diverse expressions
than we see in the federal or state systems because tribal govern-
ments are themselves more diverse, and the opinions must reflect
each tribe’s specific law and culture. For the Navajo Nation, this
move looks like carefully interpreting fundamental law in a way
that—similar to the discussion above—projects the continuation
of precolonial fundamental law rather than swift institutional
change.2¢s It is tying contemporary jurisprudence back to older ju-
risprudence. For other tribes, like the Muscogee (Creek) Nation,
it involves emphasizing the similarities between the tribe’s juris-
prudence and familiar doctrines in federal constitutional law.26
The difference between the two tribal approaches is a reflection
of the difference between the Native people each court serves and
the legal tradition that those people view as legitimate.

Third, some cases involve appeals to external legitimacy or
the approval of the federal government. Throughout the experi-
ence of American colonialism, tribes have been acutely aware that
the American government saw difference as a bad thing, some-
thing that would make them seem “other” or “less than” the rest
of the United States. For that reason, some tribes strategically
adopt federal norms or emphasize their similarity to the United
States as a way of bolstering their legitimacy in the eyes of the
United States.2m

Finally, as Professor Richard Fallon has recently emphasized
in his book about the legitimacy crisis facing the U.S. Supreme

Feb. 17, 1988) (explaining the court’s obligation to “conscientiously” interpret the Tribe’s
constitution, and only if necessary to resolve a case).

266 KRAMER, THE PEOPLE THEMSELVES, supra note 4, at 8 (explaining how “[f]inal in-
terpretive authority” of the Constitution “rested with ‘the people themselves,” and so
courts were “subordinate to their judgments”).

267 See David A. Strauss, Common Law Constitutional Interpretation, 63 U. CHI. L.
REV. 877, 934 (1996).

268 See Bennett, 6 Nav. R. at 323—24, 1990 Navajo Sup. LEXIS 11, at *11-14.

269 Cox, 5 Okla. Trib. 530, 1991 WL 842609, at *2.

270 See Reese, Other American Law, supra note 7, at 572—78.
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Court: Communication matters.2" It is vital that a court can write
its opinions and structure its jurisprudence in a manner that is
understandable and somewhat predictable for its citizens. With-
out this understanding and some sense of predictability, judicial
decisions can seem like blunt and unjustified exertions of power.
It is notable how many of the tribal court opinions that I read were
written in plain and clear language? that was accessible to a lay
audience. Clear explanations seem to be favored over extensively
technical doctrinal and precedential discussions and citations.

B. The Development of Tribal Separation of Powers
Jurisprudence

Determinations about whether to have judicial review, as
well as early exercises of judicial review, have both explicitly and
implicitly been part of the development of a separation of powers
jurisprudence within tribes. This is unsurprising, as judicial re-
view is by definition the judiciary asserting its power to overrule
the actions of another government actor. And the circumstances
that often require a court to first consider judicial review are ei-
ther allegations that a branch has acted illegally or a dispute be-
tween two branches. As the Muscogee (Creek) Nation’s Supreme
Court said, as it was resolving a particularly tense dispute between
its legislature and executive, “This Court does not seek to place any
blame on either branch, but takes the position that our troubles
are the usual growing pains suffered by a people and Nation that
is sincerely dedicated to the welfare of its citizens.”27

1. What not having judicial review says, or does not say,
about tribal separation of powers.

Judicial review has been a vital, if not strictly necessary, tool
for the development of separation of powers jurisprudence for in-
dividual tribes. In opinions addressing judicial review, some
tribal courts have held that their communities did not have a sep-
aration of powers. For example, prior to the adoption of a new
constitution in 2005, the Lac du Flambeau court system held that

271 See RICHARD H. FALLON, JR., LAW AND LEGITIMACY IN THE SUPREME COURT
51-61 (2018).

272 See, e.g., Kinslow, 1 Okla. Trib. at 180-82, 1988 WL 521357, at *1-2 (explaining
carefully the concept of advisory opinions).

273 Beaver v. Muscogee (Creek) Nation Council, 1 Okla. Trib. 57, 64, 1986 WL 326954,
at *2 (Muscogee (Creek) Sup. Ct. Jan. 17, 1986).
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it did not possess the power to review legislative actions, in part
because the government’s system lacked a separation of powers
framework that would require judicial review to police it.27

Still, other tribal courts that held that they lacked the power
of judicial review have done so in ways that clarify how the tribe’s
separation of powers framework precludes judicial review. The
Colville Tribal Court of Appeals held that although a constitu-
tional amendment had established a separation of powers frame-
work for the Tribes and given the tribal courts the duty to inter-
pret and enforce tribal laws, the amendment was notably silent
on constitutional interpretation.2’» Moreover, the Tribes’ Business
Council retained the power to limit tribal court jurisdiction. Put
together, the court held that tribal court judicial review of the
Business Council’s actions was not allowed under the Tribes’ con-
stitution.2’s Mashantucket Pequot issued an opinion similar to the
Colville’s, though it included a footnote stating that ICRA may
require judicial review in other circumstances.2’” Both opinions
found limits in judicial review while elucidating how the separa-
tion of powers functions in their tribes as a part of arriving at
their decisions. Even without judicial review per se, tribal courts
are policing the boundaries of each branch’s power—including
their own.

2. Instigating or developing a separation of powers
jurisprudence.

Because of the issue’s complexity, a comprehensive discus-
sion of the separation of powers jurisprudence within tribal courts
could (and should) be its own article. It is enough here to note that
separation of powers disputes often lead to opinions in which
tribes first exercise or address judicial review, and that these
kinds of disputes and discussions should be familiar to federal

274 See generally Lac du Flambeau Band of Lake Superior Indians v. One 200-250
Foot Small Mesh Gillnet, 16 Indian L. Rep. 6095 (Lac du Flambeau Tribal App. Ct. 1989),
as reprinted in RICHLAND & DEER, supra note 150, at 429.

275 Gabriel v. Colville Bus. Council, 15 Am. Tribal Law 106, 110-11, 2018
WL 3462459 (Colville Tribal Ct. App. June 27, 2018), https://perma.cc/H5Y5-2HBS.

276 Jd. at 109-11, 2018 WL 3462459 (citing CONST. OF THE CONFEDERATED TRIBES OF
THE COLVILLE RESERVATION art. VIII, § 1; Colville Confederated Tribes v. Meusy, 10
CCAR 62 (Colville Tribal Ct. App. Sept. 15, 2011), https://perma.cc/VW8F-JPSL; Swan v.
Colville Bus. Council, 11 CCAR 83 (Colville Tribal Ct. App. Dec. 2, 2014), https:/
perma.cc/KSMY-BLMC).

277 Levy v. Mashantucket Pequot Educ. Comm., 2019 WL 7019033, at *5n.3
(Mashantucket Pequot Tribal Ct. Dec. 18, 2019), https://perma.cc/TTSK-QREJ.
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constitutional law scholars, even if tribes’ analyses or resolutions
of the issues may diverge from what such scholars might expect.

Several tribes, including the Chickasaw Nation,??¢ the Citizen
Potawatomi Nation,?”® the Mille Lacs Band,2®® and the Navajo
Nation,2¢! first established and have since expanded upon judicial
review as part of a very explicit and well-developed separation of
powers jurisprudence. Notably, nearly all of the tribal court sys-
tems that explicitly discuss separation of powers in their judicial
review opinions also take the time to emphasize how their system
of government differs from the federal constitutional one, and
thus that their separation of powers jurisprudence must be differ-
ent as well.

The Navajo Nation, as discussed above, and the Citizen
Potawatomi Nation emphasize that their separation of powers ju-
risprudence reflects different choices by their tribes regarding
how to arrange and empower different branches of government
than the federal Constitution. The Mille Lacs Band’s Court of
Appeals wrote, “It 1s also important to note that the doctrine of
judicial review, so enshrined in the federal judicial system be-
cause of Marbury v. Madison, is not necessarily a sine qua non to
justice in the tribal system.”2s2 The Citizen Potawatomi Nation
Supreme Court wrote similarly that their separation of powers
system is distinct from the federal one, specifically because the
branches of government their constitution creates are themselves
different from the United States’ legislative, judicial, and executive
branches.2s3 The Hopi courts emphasized how their separation of
powers jurisprudence must be even further afield from federal
law because “[u]nlike the U.S. Constitution, the Hopi constitution
does not establish a tripartite system of government that depends
on the separation of executive, legislative and judicial functions
to provide checks and balances [but instead] vests legislative and

278 In re Martin, 2 Okla. Trib. 123, 127, 1990 WL 655898, at *1 (Chickasaw Tribal Ct.
Nov. 19, 1990) (citing CONST. OF THE CHICKASAW NATION art. V, § 1).

279 Kinslow, 1 Okla. Trib. at 180-81, 1988 WL 521357, at *1-2; Citizen Potawatomi
Nation Bus. Comm. v. Barrett, 7 Okla. Trib. 310, 2001 WL 34090537, at *3 (Citizen Band
Potawatomi Sup. Ct. Aug. 22, 2001) (citing Kinslow, 1 Okla. Trib. at 183, 1988
WL 521357, at *3).

280 Benjamin v. Weyaus, 2008 WL 6807014, at *8 (Mille Lacs Band of Chippewa
Indians Ct. App. Oct. 14, 2008).

281 Off. of the Navajo Nation President, 9 Am. Trib. Law at 60-66, 2010 Navajo Sup.
LEXIS 15, at *27—-44.

282 Weyaus, 2008 WL 6807014, at *8.

283 Kinslow, 1 Okla. Trib. at 183, 1988 WL 521357, at *3; Barrett, 7 Okla. Trib. 310,
2001 WL 34090537, at *3 (citing Kinslow, 1 Okla. Trib. at 183, 1988 WL 521357, at *3).
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executive authority in one branch of government, the Tribal
Council.”2s4

The tribal court opinions on judicial review also involve exer-
cising power to review the kinds of government actions that fre-
quently come up in federal and state separation of powers cases—
familiar kinds of conflicts or allegations of impropriety for those
in federal and state systems. There are, for example, many opin-
ions about the power of the judiciary to review legislative or exec-
utive actions that affect tribal elections.2s> There are a similar
number that involve attempts by executive or legislative
branches to remove a tribal government official,2s¢ to change the
qualifications for a government position,?s7 or to create a new gov-
ernment body or position that interferes with the power of an-
other branch.zs8 The only subject for these cases that is perhaps

284 Village of Mishongnovi, 1 Am. Tribal Law at 304, 1998 WL 35281676, at *8-9 (citing
CONST. AND BY-LAWS OF THE HOPI TRIBE art. VI, § 1(g); Ordinance 21 § 1.7.1 (1972) (Hopi
Tribal Council)).

285 See, e.g., Leach v. Tribal Election Comm. of the Cherokee Nation, No. JAT 94-1, at
5—6 (Cherokee Jud. App. Trib. Feb. 10, 1995), https://perma.cc/KLP5-HZFQ (striking down
a law that imposed a residency requirement on candidates running for the office of Principal
Chief of the Cherokee Nation because the Cherokee Nation Constitution conclusively set
eligibility requirements); Lay v. Cherokee Nation, 1 Am. Tribal Law 23, 27-28, 1998
WL 34067267, at *3—4 (Cherokee Jud. App. Trib. Dec. 9, 1998) (holding that the Tribal
Council’s efforts to postpone the reapportionment of seats on the Tribal Council until after
an election was unconstitutional (citing CONST. OF THE CHEROKEE NATION OF OKLAHOMA
of 1976 art. VII)); Learned v. Cheyenne-Arapaho Election Bd., 2 Okla. Trib. 445, 469-70,
1992 WL 752129, at *8 (Cheyenne-Arapaho Sup. Ct. Dec. 11, 1992) (reviewing a dispute
between the Tribes’ Business Committee and Tribal Council over recall election proce-
dures); Reddoor v. Wetsit, No.095 (Fort Peck Tribal Ct. App. Jan. 18, 1990),
https://drive.google.com/file/d/17V08jq7snxUSFrOttRQxZyEMBcnQpW{G/view (review-
ing a dispute over the Tribes’ election process (citing FORT PECK TRIBES COMPREHENSIVE
CODE OF JUSTICE § 202, https://perma.cc/Q27Y-TEWX)).

286 See, e.g., In re Martin, 2 Okla. Trib. at 127, 1990 WL 655898, at *1 (citing CONST.
OF THE CHICKASAW NATION art. V, § 1) (striking down an attempt by a tribal legislator to
fire two tribal employees in the executive branch); Weyaus, 2008 WL 6807014, at *8 (hold-
ing that judicial review is limited and does not apply to the removal of a legislative officer);
Gabriel, 15 Am. Tribal Law at 110, 2018 WL 3462459 (concluding that the judiciary did
not have the power to review the Colville Business Council’s decision to expel one of its
members); Johnson v. Mashantucket Pequot Gaming Enter., 3 Mash. Rep. 235, 237, 2000
WL 35571840, at *2 (Mashantucket Pequot Tribal Ct. July 17, 2000) (citing DeLucia v.
Mashantucket Pequot Gaming Enter., 3 Mash. Rep. 145, 148 (Mashantucket Pequot
Tribal Ct. Oct. 13, 1999)), https://perma.cc/L5A9-F8ZN (sustaining employee termination
decision, applying arbitrary and capricious standard of review).

287 See, e.g., Apache Election Bd. v. Wildes, 2 Okla. Trib. 136, 140—41, 1990
WL 655885, at *2 (Ct. Indian App. for the Apache Tribe Dec. 7, 1990) (holding that policies
that change qualifications from what is set forth in the Constitution are invalid); Leach,
No. JAT 94-1, at 5-6.

288 Cox, 5 Okla. Trib. 530, 1991 WL 842609, at *2 (holding that the Principal Chief
cannot create a new organization within the executive branch without control from the
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less common in federal separation of powers disputes concerns
tribal courts being asked to review the exercise of tribal member-
ship determinations, though we might analogize those to immi-
gration decisions, which are frequently the subject of federal sep-
aration of powers litigation.2s

3. Minding the limits: political question doctrine and
advisory opinions.

In addition to opinions that adopt or reject judicial review,
there are also opinions that carefully discuss and delineate the
limits of judicial review—clarifying when it is inappropriate or
illegal. Several court opinions concern tribal variants of the polit-
ical question doctrine and how it limits the scope of tribal courts’
judicial review. In Village of Mishongnovi v. Humeyestewa,?* the
Hopi Appellate Court examined whether the Hopi Constitution
explicitly gave another branch of the Hopi government exclusive
jurisdiction to resolve which of two conflicting entities was the
rightful village government.?»! The court ultimately held that,
although political questions were interwoven in the dispute, be-
cause “the Hopi Constitution does not explicitly give another en-
tity of the Hopi government exclusive jurisdiction over this type
of dispute, ... the political question doctrine does not preclude
the Tribal Court from resolving the issues raised in this case.”2%
The Mille Lacs Band Court of Appeals similarly discussed the rel-
evance of the political question doctrine when it was asked to halt
removal proceedings against the Tribe’s Chief Executive.29s And
the Eastern Band Supreme Court demonstrated a similar concern
with politics, writing that “[t]his Court does not seek to interfere
with the political choices of the EBCI legislative branch—Tribal

legislative branch); Beaver, 1 Okla. Trib. at 62—63, 1986 WL 326954, at *1-2 (holding that
ordinances violate separation of powers principles when “unlawfully vest[ing] judicial
power in the . . . Legislative Branch of the Muscogee (Creek) Nation”).

289 In re Haralson, 2 Am. Tribal Law 123, 126-27, 2000 WL 35718564, at *2—4
(Confederated Tribes of the Grand Ronde Community Tribal Ct. Dec. 14, 2000) (upholding
the court’s judicial review over an enrollment committee determination, based on a
tribal ordinance), https://weblink.grandronde.org/WebLink/DocView.aspx?1d=9693&dbid
=0&repo=Grand-Ronde&searchid=f8f6011f-e104-4f31-80a8-9cd7da365a9f.

290 1 Am. Tribal Law 295, 1998 WL 35281676 (Hopi App. Ct. Nov. 23, 1998).

291 Jd. at 303-05, 1998 WL 35281676, at *7-10.

292 Jd. at 305, 1998 WL 35281676, at *9-10.

293 Weyaus, 2008 WL 6807014, at *7-8.
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Council. [Impeachment] is a political question that we will not
entertain.”2o

Finally, in a similar vein, the Citizen Potawatomi Nation
Supreme Court was also careful to explain that its power to exer-
cise judicial review and interpret the Tribe’s constitution con-
tained a familiar limitation: It did not have the power to issue
advisory opinions.29%

C. Unexpected Dismissals and Remands on Tricky Questions

Several cases stood out not for their reasoning but for their
resolution. The iconic federal constitutional law case on judicial
review, Marbury, is famously a clever power grab in part because
of its clever holding.2e¢ Chief Justice Marshall held that the
Judiciary Act of 1789—which attempted to create original juris-
diction in the Supreme Court—was unconstitutional since the
Supreme Court’s original jurisdiction was conclusively delineated
by Article IIT of the Constitution.29” Chief Justice Marshall exer-
cised judicial review to invalidate the statute purporting to grant
the court original jurisdiction in the suit. However, as scholars
have pointed out, this resolution was particularly ingenious be-
cause it was an exercise of judicial review that required the court
to issue a directive that could not be flouted by the other
branches—that the court itself lacked jurisdiction.2»s With
Marbury as a backdrop, there were several instances in which
tribal court justices chose to bring a more complex or nuanced ap-
proach to their resolution of a judicial case.

First, the Lower Elwha Court of Appeals was presented with
an inverse of Marbury in Kowalski v. Lower Elwha Tribal
Council.2»® Rather than try to expand the court’s jurisdiction—as
Congress had in Marbury—in Kowalski, the Tribal Community

294 Eastern Band of Cherokee Indians v. Lambert, 15 Am. Tribal Law 55, 63 (Eastern
Band of Cherokee Indians Sup. Ct. Feb. 8, 2018).

295 Kinslow, 1 Okla. Trib. at 180-82, 1988 WL 521357, at *1-2.

296 See KRAMER, THE PEOPLE THEMSELVES, supra note 4, at 123-24 (explaining that
“Marshall definitely went out of his way (quite a bit out of his way, in fact) to address the
issue” of judicial review and that “Marshall’s goal was, in effect, to get judicial review into
the record”); ROBERT G. MCCLOSKEY, THE AMERICAN SUPREME COURT 25-28 (Sanford
Levinson rev. 5th ed. 2010); ALEXANDER M. BICKEL, THE LEAST DANGEROUS BRANCH 2-14
(2d ed. 1986); PAUL W. KAHN, THE REIGN OF LAW 16—17 (1997).

297 Marbury, 5 U.S. (1 Cranch) at 176-80.

298 See MCCLOSKEY, supra note 296, at 26-27; KRAMER, THE PEOPLE THEMSELVES,
supra note 4, at 122—-23.

299 3 NICS App. 242 (Lower Elwha Klallam Tribal Ct. App. Feb. 1, 1993), https://
perma.cc/E6GRY-ULYT.
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Council passed the Court Procedures Ordinance, which explicitly
prohibited judicial review of its actions.3 Just as in Marbury, the
tribal court pointed out that without judicial review, the Tribal
Community Council was left to police its own decisions and the
community was left without a forum to “redress [ ] grievances con-
sistent with the Constitution of the Lower Elwha Tribal
Community.”s0t Rather than immediately expand the court’s
power by exercising judicial review in order to hold that the tribal
ordinance on the scope of the court’s jurisdiction was unconstitu-
tional—as Chief Justice Marshall had—the Lower Elwha Court
of Appeals remanded the case back to the trial court and asked
the Tribal Community Council to weigh in on these questions of
constitutional enforcement, including whether any other forums
existed, before the judiciary would opine on the necessity of judi-
cial review.302

The Absentee-Shawnee Tribal Court did something similar
in In re General Council Resolutions.’ In that case, the court was
asked by the tribal council to review the constitutionality of a se-
ries of tribal council resolutions before there was a live case or
controversy.3¢ To resolve the jurisdictional issue, the General
Council passed another resolution explicitly granting the tribal
court jurisdiction to hear this case in the absence of a case or
controversy challenging the earlier resolutions.30> Rather than as-
sessing the constitutionality of the tribal council’s attempt to ex-
tend the tribal court’s jurisdiction, the tribal court was more con-
cerned with the lack of an adverse party and the resulting due
process implications.?¢ The court wrote:

Inherent in any meaningful judicial review of legislative en-
actments is an opportunity for the Court to be fully informed
of all issues and for all parties affected by the Court’s decision

to have notice of the proceedings and an opportunity to be
heard.

300 Id. at 244.

301 Jd.

302 Id. at 244-45.

303 2 Okla. Trib. 1, 1990 WL 655891 (Absentee Shawnee Sup. Ct. Jan. 16, 1990).
304 Id. at 3—4, 1990 WL 655891, at *1.

305 Id., 1990 WL 655891, at *1.

306 Id. at 5, 1990 WL 655891, at *1-2.
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Without this minimal due process requirement, the Court
is merely another legislative body and not the independent
arbitrator of disputes envisioned by the Constitution.307

To resolve these due process issues, the court directed the Council
to serve notice and request briefing from all other interested par-
ties across the tribal government before it would issue a ruling.30s
The court could have done exactly as Chief Justice Marshall had
in Marbury: used the case as an opportunity to assert judicial re-
view and strike down the attempt to expand its jurisdiction in a
way that avoided further challenges. But instead, the court rem-
edied the substantive problems with the attempt to expand its
jurisdiction rather than simply passing judgment on the expan-
sion’s legality itself.

Finally, another example arose in the Navajo Nation Supreme
Court’s early exercise of judicial review in Dennison v. Tucson Gas
& Electric Co., from 1974. Dennison was an eminent domain case
in which a Navajo family sued the tribal Chairman for granting a
right-of-way to a gas company to cross their “traditional use area”
without adequately compensating them for the taking.:® The
Navajo Nation Supreme Court held that this eminent domain
power was a legislative power that could only be validly exercised
by the Chairman through the procedures outlined by the legisla-
ture.s1© However, those procedures specified that the Resources
Committee of the Navajo Tribal Council was the proper forum to
resolve disputes about whether or not the tribal Chairman’s pro-
posal was, in fact, just compensation.’’! While the court could
have found that it lacked jurisdiction to assess just compensation
since tribal law had properly given that authority to the Resources
Committee, it instead found that the circumvention of proper pro-
cedures made the taking unlawful and remanded for a trial solely
on the amount of damages.312

307 Id., 1990 WL 655891, at *2.

308 In re Gen. Council Resols., 2 Okla. Trib. at 5-6, 1990 WL 655891, at *2.

309 Dennison, 1 Nav. R. at 95-99, 1974 Navajo App. LEXIS 1, at *1-6.

310 Jd. at 100, 1974 Navajo App. LEXIS 1, at *8 (citing Res. No. CJA-18-60 (1960)
(Navajo Tribal Council) (enacting 16 NAVAJO NATION CODE § 1402)).

311 Id. at 102—03, 1974 Navajo App. LEXIS 1, at *11-12.

312 Id. at 104-05, 1974 Navajo App. LEXIS 1, at *13-14.
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V. FEDERAL LAW’S INFLUENCE AND THE VERTICAL FEDERAL(ISM)
INDIAN LAW FUNCTION OF TRIBAL JUDICIAL REVIEW

Federal law casts a long shadow within the United States.
That is partly because of the supremacy of federal law. But it is
also because federal law has a special and higher status in the
jurisprudential imagination of American lawyers, professors, and
jurists regardless of their field or court of practice. Tribal courts
are not immune to either dynamic, as this final Part discusses.
But for tribal courts, the situation is more complicated because of
American colonialism.

First, tribal courts must decide when and how much to cite
the federal law cases that analyze similar if not identical ques-
tions about judicial review. How much, in other words, should fed-
eral courts influence tribal courts? This question is key to how
tribal courts navigate the legitimacy concerns discussed above.3s
Second, federal Indian law doctrine has complicated the exercise
of tribal court judicial review, particularly in cases that involve
mixed questions of tribal and federal law. The possibility of fed-
eral court review looms over tribal court decisions that involve
federal questions. This prospect can incentivize tribal courts to
exercise judicial review as a protectionist measure, particularly
since so many important tribal jurisdiction or sovereign immun-
ity questions are mixed questions of tribal and federal law. And
it can incentivize tribal courts to exercise their judicial review
powers in a manner that appeals to both tribal and federal audi-
ences. As this Part discusses, concerns with the role of federal law
in tribal court judicial review or the possibility of federal court
review influence both whether and how tribal courts exercise ju-
dicial review.

A. Determinations About the Influence of Federal Doctrine on
Tribal Court Power

Like states, tribes are separate sovereigns that are free to
structure themselves differently and develop their own jurispru-
dence on how to best preserve and protect their government
structures. And, like states, one of the questions tribes face when
structuring themselves and developing their separation of powers
jurisprudence is what to do with the body of federal law on judicial

313 See supra Part IV.A.
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review and separation of powers.3¢ A tribe’s government struc-
ture can determine how relevant federal case law on separation
of powers is—a tribe with a similar government structure to the
federal government and a similar constitution can assume that
much of the insight from federal case law is on all fours. However,
even tribes with different government structures can look to fed-
eral law cases for wisdom—that is, if they want to.

Tribal governments are not only free to structure themselves
differently, but they are also able to make different choices about
the relevance of federal doctrine to similar legal questions their
courts might confront. This can even be the case when tribal
courts are interpreting text that is identical to or almost indistin-
guishable from the source text of similar rights or structures in
the federal Constitution.3’s Tribal courts are free to decide that
the body of federal law cases i1s precedential, persuasive, or en-
tirely irrelevant to their determinations. There are pros and cons
to each choice. This Section discusses how the tribes considered
in this Article navigate this question about their relationship to
federal doctrine.

1. Adopting federal doctrine as binding.

If tribal government structures are similar enough to the fed-
eral system, it can be straightforward and efficient to simply im-
port the wisdom of federal doctrine.31¢ For courts that have made
that decision, their resolution of most cases is quite predictable if
there is a federal case on point, saving litigants time and resolv-
ing with one swift stroke many of the cases that might otherwise
be iterative growing pains for a tribal government. Moreover, this
choice might make the court system look more externally legiti-
mate or acceptable, particularly to the federal government, which
has long expressed skepticism about tribal court competence and
pressured tribal governments to conform to look more like the fed-
eral system.s1?

314 For a similar discussion of this dynamic in states, see Robert A. Schapiro, Identity
and Interpretation in State Constitutional Law, 84 VA. L. REV. 389, 414-28 (1998).

315 See Reese, Other American Law, supra note 7, at 588.

316 American legal education can also contribute to this dynamic, as Professor Robert
Odawi Porter has pointed out. Robert Odawi Porter, The Inapplicability of American Law
to the Indian Nations, 89 IOWA L. REV. 1595, 1613 (2004) (“[American law school-educated]
lawyers working for Indian nations or practicing in tribal courts have evolved as perhaps the
most significant force promoting the application of American law to the Indian nations.”).

317 See Reese, Other American Law, supra note 7, at 570; Adam Crepelle, Tribal Law:
It’s Not That Scary, 72 BUFF. L. REV. 547, 613—14 (2024).
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The only example I encountered of a tribal court holding that
it would adopt federal constitutional doctrine as precedential is
the Muscogee (Creek) Nation Supreme Court. The Muscogee
(Creek) Nation, just like the United States, has executive, legis-
lative, and judicial branches.s8 In resolving what the court de-
scribed as an “intense power struggle” between its executive and
legislative branches, the Muscogee (Creek) Nation Supreme
Court said that it was grateful for the guidance of federal law.319
The court wrote: “[TJhe Muscogee (Creek) Nation is fortunate in
having that wealth of legal precedents duly established by the
federal courts by which to resolve its problems.”s20 The court held
that the Nation’s constitution was

liken[ed] to and patterned after the Constitution of the
United States of America with reference to the separation
and division of governmental powers . . . [and t]herefore, the
decisions of the United States courts having to do with the
historical separation of governmental powers shall apply
with equal force to the government of the Muscogee (Creek)
Nation.s2!

In the case, both the executive and legislative branches sub-
mitted briefs requesting that the Muscogee (Creek) Nation
Supreme Court depart from federal law doctrine on separation of
powers and instead apply a different and more traditional form of
Muscogee (Creek) law. In response, the court said:

We too have dreams about our sacred campfires, bountiful
forests and streams and roaming herds of buffalos, but we
awaken in a vastly changed world. We put our Nation and
people at a distinct disadvantage in competing with progres-
sive society unless we adopt the legal ways and means by
which all business is conducted in America. The predicament
we now face is a classic example of the trouble that one gen-
erally finds in the failure to be more realistic and constitu-
tionally minded. We are justly proud of our great heritage, but
it is only preserved by our unbridled devotion to the [federal]
Constitution ... and the [Muscogee (Creek)] Constitution.
The United States Constitution is truly acclaimed to be the

318 Beaver v. Muscogee (Creek) Nation Council, 1 Okla. Trib. 57, 62-63, 1986
WL 326954, at *1-2 (Muscogee (Creek) Sup. Ct. Jan. 17, 1986).

319 Id. at 64, 1986 WL 326954, at *2.

320 Id., 1986 WL 326954, at *2.

321 Id. at 62—63, 1986 WL 326954, at *1.
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greatest literary achievement in civilized society . ... The
American Indian, of all people, should have no compunction
in adopting and following a form of government that had its
origin in the tradition of the North American Indian, [specif-
ically the Great Peace and Law of the League of the Five
Nations].322

There is a lot in this passage that is worth highlighting. Most no-
table is the presence of dynamics of both external and internal
legitimacy discussed above in Part IV. It is striking that the court
so explicitly emphasized the value of following federal law for ex-
ternal legitimacy. While the court praised the wisdom and great-
ness of the federal Constitution and doctrine interpreting it, it did
so while clearly emphasizing the context the tribe finds itself in,
which makes “adopt[ing]” the federal legal framework about be-
ing “realistic” and avoiding “disadvantage.”s23

At the same time, the court went out of its way to make clear
that this prudential decision to follow federal law was not purely
an act of assimilation and did not dismiss the value of precolonial
Muscogee (Creek) culture. The court acknowledged that it values
the old ways—though it can no longer follow thems3—and that
the federal constitutional ordering system it was adopting is not
a simple matter of colonialism because it has its roots in another
Native American governance system: the Great Peace and Law of
the League of Five Nations.32

2. Rejecting the influence of federal doctrine and
distinguishing tribal government structures.

By contrast, entirely rejecting the influence of federal doc-
trine gives a tribe far more flexibility and stronger claims of in-
ternal legitimacy for the reasons discussed in Part IV.326 It also
bolsters tribal independence and claims about the validity of
tribal law as a real and truly separate body of law.327 Put another

322 Jd. at 64—65, 1986 WL 326954, at *2.

323 Beaver, 1 Okla. Trib. at 64-65, 1986 WL 326954, at *2.

324 See id. at 65, 1986 WL 326954, at *2.

325 Jd., 1986 WL 326954, at *2.

326 Ag tribal court judge and scholar Christine Zuni Cruz has argued, “To the extent
that tribal justice systems pattern themselves, not only in structure but in the law applied
in their systems, after federal and state court systems, they surrender their own unique
concepts of native law and participate, at a certain level, in their own ethnocide.” Zuni,
supra note 41, at 24.

327 See Schapiro, supra note 314, at 414 (arguing that similarly for states, “the rejec-
tion of independent interpretation represents a refusal to apply the state constitution to
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way: Why have a separate constitution if it just means the same
thing as the federal Constitution anyway? Several tribal courts
have seized on this opportunity to assert their independence and
lift up their own legal tradition.

What was so striking about the cases in which tribal courts
declined to rely on federal cases was that almost all of them said
they reached this conclusion not because the federal cases were
unpersuasive, but because those cases were irrelevant to the
tribes’ different government structures. As discussed above,
nearly all of the tribes who explicitly discussed their separation
of powers jurisprudence—the Navajo Nation,32¢ the Citizen
Potawatomi Nation,32° the Mille Lacs Band,3° and Hopi3i—were
careful to emphasize that their separation of powers jurispru-
dence is different from the federal constitutional one because it
reflects their own tribal choices on how to arrange and empower
different branches of government.332 Some of these courts’ rejec-
tion of the relevance of federal court cases tracks the same logic—
different government system, different questions, different case
law. The Navajo Nation, for example, has three branches of gov-
ernment, but they are all created by the Tribal Council rather
than a constitution.3ss

However, even if parts of tribes’ government systems seem
similar to the federal system, as separate nations with separate
foundings, tribes have a separate body of relevant originalist
sources and structural analysis. The Citizen Potawatomi Nation

the case at hand” and “denies the state constitution the judicial enforcement that the Federal
Constitution has enjoyed since Marbury”).

328 Off. of the Navajo Nation President, 9 Am. Tribal Law at 62—-63, 2010 Navajo Sup.
LEXIS 15, at *30-34.

329 Kinslow v. Bus. Comm. of the Citizen Band Potawatomi Indian Tribe of Oklahoma,
1 Okla. Trib. 174, 183, 1988 WL 521357, at *3 (Citizen Band Potawatomi Sup. Ct. Feb. 17,
1988); Citizen Potawatomi Nation Bus. Comm. v. Barrett, 7 Okla. Trib. 310, 2001
WL 34090537, at *3 (Citizen Band Potawatomi Sup. Ct. Aug. 22, 2001) (citing Kinslow, 1
Okla. Trib. at 183, 1988 WL 521357, at *3).

330 Benjamin v. Weyaus, 2008 WL 6807014, at *8 (Mille Lacs Band of Chippewa Indians
Ct. App. Oct. 14, 2008).

331 Village of Mishongnovi, 1 Am. Tribal Law at 304-05, 1998 WL 35281676, at *8—
9 (citing CONST. AND BY-LAWS OF THE HOPI TRIBE art. VI, § 1(g); Ordinance 21 § 1.7.1
(1972) (Hopi Tribal Council)).

332 See Eastern Band of Cherokee Indians v. Lambert, 15 Am. Tribal Law 55, 65-66,
2018 WL 1245999 (Eastern Band of Cherokee Indians Sup. Ct. Feb. 8, 2018) (discussing
and dismissing the relevance of federal separation of powers holdings by distinguishing their
own government structure from the federal one on the question of impeachment processes).

333 See supra Part II1.C (discussing Navajo fundamental law and the super-statutes
that codify it).
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Supreme Court emphasized this distinction, although they have
a written constitution with the same three branches of govern-
ment as the United States. They are still a separate nation and
these branches are distinct.334

This is a similar yet different logic from what the Muscogee
(Creek) Nation’s Supreme Court used when it chose to follow fed-
eral precedent. The Muscogee (Creek) Nation Constitution was
“patterned” after the federal Constitution, so it makes sense to
follow the separation of powers decisions found in federal law.3s5
Other tribes look at their undeniably different government struc-
tures or separate sovereignties and conclude that federal doctrine
is thus irrelevant as a structural matter. By relying on structural
dissimilarities, these tribal courts can also avoid having to pass
judgment on the persuasiveness of federal law opinions—some-
thing that might be risky given colonial power structures and the
tremendous amount of pride the United States has in the superi-
ority of its governing institutions. This structural analogy move
avolds a potential legitimacy catch-22: Tribal courts do not need
to criticize or praise federal case law; instead, they simply
distinguish it.

3. Embracing federal doctrine as persuasive.

The middle path, looking to federal doctrine as persuasive,
gives most of the pros and avoids most of the cons of the other
approaches. It allows tribal courts almost as much flexibility as
rejecting federal influence entirely, since it gives tribes the oppor-
tunity to look to federal doctrine or depart from it as they please,
taking or leaving what works for their unique systems of govern-
ment.336 At the same time, this path allows tribal courts to appear

334 Kinslow, 1 Okla. Trib. at 182-83, 1988 WL 521357, at *2:

Euro-Middle-Eastern traditions, the English common law, and to a large ex-
tent the Anglo-American legal system are foreign to the Citizen Band
Potawatomi Indian Tribe of Oklahoma which has existed on this continent as
a government since time immemorial.... With the ratification of the
Constitution on May 29, 1985, the Potawatomi people have again exercised
their inherent God given right to self-government, and framed certain consti-
tutional provisions regarding removal of Tribal leaders as a part of the funda-
mental law of the Citizen Band Potawatomi Indian Tribe of Oklahoma.

335 Beaver, 1 Okla. Trib. at 62, 1986 WL 326954, at *1.

336 This approach is in keeping with what Professors Jessica Bulman-Pozen and
Miriam Seifter have suggested would benefit states, which they argued borrow too much
from federal court interpretive methods, even when those methods are ill-suited to the
unique features of the state court systems. See Jessica Bulman-Pozen & Miriam Siefter,
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more externally legitimate since they are explicitly grappling
with the same precedent as the federal judiciary, while still pro-
jecting independent decision-making and the strength of their
separate sovereignty. The only con to this approach is that it could
be a less effective tool for internal legitimacy in a tribal commu-
nity that is skeptical about the influence of the United States on
tribal culture and governance.

Several tribes have taken the middle path and still maintain
an independent and separate jurisprudence, while looking to fed-
eral cases for guidance. Some courts cited federal cases from the
past century or two for persuasive points about the logic neces-
sary to arrive at judicial review.3s7

But the most common case cited is, of course, Marbury. In
2003’s Fort Peck Sioux Council v. Fort Peck Tribes,3¢ the Fort
Peck Tribal Court of Appeals addressed whether sovereign im-
munity barred the Tribes from being sued in tribal court when
the suit alleged that the underlying action was unconstitu-
tional.3s® The court relied extensively on different portions of the
Marbury opinion, which it described as “the fountainhead of
American jurisprudence” and “the foundation of judicial re-
view,”31 to explain the necessity of a forum to vindicate constitu-
tional rights,34! the logic that unconstitutional acts are not valid
acts of the sovereign, and the conclusion that it is the judiciary’s
job to interpret and resolve conflicts in the law.322 However, the
court did not simply cite the wisdom of Marbury in isolation. It
also went on to immediately tie its citation of Marbury to the fact
that many other tribes had adopted judicial review—a clear nod
to the internal legitimacy questions about relying too much on
federal doctrine.3

State Constitutional Rights and Democratic Proportionality, 123 COLUM. L. REV. 1855,
1885-91 (2023).

337 See, e.g., Lambert, 15 Am. Tribal Law at 65, 2018 WL 1245999 (citing United
States v. Ron Pair Enters., 489 U.S. 235, 242 (1989), for a statutory construction point).

338 4 Am. Tribal Law 292, 1996 WL 1132748 (Fort Peck Tribal Ct. App. Apr. 7, 2003),
https://drive.google.com/file/d/1GUcqbnd DFrJPc5fDOoEF2YwcuPNGDyOe/view.

339 Id. at 296, 1996 WL 1132748.

340 Jd. at 299-300, 1996 WL 1132748 (emphasis omitted). The court attributed the
first quote to U.S. Supreme Court Justice Antonin Scalia. Id. at 300 n.8, 1996
WL 1132748.

341 Jd. at 298, 1996 WL 1132748 (citing Marbury, 5 U.S. (1 Cranch) at 162—63).

342 Fort Peck Sioux Council, 4 Am. Tribal Law at 299, 1996 WL 1132748 (citing
Marbury, 5 U.S. (1 Cranch) at 177-78).

343 JId. at 299-300, 1996 WL 1132748.
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Similarly, the Kaw Nation Supreme Court, in its first occa-
sion to opine on its powers of judicial review, described itself as “a
young, modern, democratic Constitution, just thirteen years old”
that “faced similar issues” as “[t]he United States faced ... two
centuries ago in Marbury v. Madison.”s* Marbury, the court
wrote,

represents the modern notion embodied in the Kaw Nation’s
Constitution, Article V, Section 6 . .., that courts have the
power to review legislation, and that the Constitution is the
supreme law, superior to common legislative acts and stat-
utes. Marbury also teaches that when superior and inferior
laws conflict, the inferior law is treated as a legal nullity.34

The Kaw Nation Supreme Court’s opinion likewise included a dif-
ferent kind of nod to legitimacy by emphasizing that their nation
is both young and facing similar questions to those the United
States faced in its early days. The court was thus able to empha-
size the independence of its judiciary while also emphasizing its
legitimacy by analogizing itself to the United States.

B. Tribal Resolutions of Mixed Questions of Tribal and
Federal Law

Most of the prominent examples of federal judicial review we
think of are horizontal, not vertical. That is, they involve the court
resolving a dispute about the separation of powers in a multi-
branch system of government, rather than disputes about the bal-
ance between federal and state powers. However, as Professor
Jack Rakove has pointed out, “[I]n its inception, and arguably in
its modern exercise as well, the American doctrine of judicial re-
view was far more concerned with federalism than with separa-
tion of powers.”34 Tribal courts, too, utilize judicial review as a way
of navigating vertical conflicts between tribal and federal law, or
mixed questions of tribal and federal law that might otherwise
end up being resolved in federal court without the tribe weighing
in first. Most importantly, tribal courts are asked to exercise judi-
cial review to police tribal jurisdiction or to answer questions about
tribal sovereign immunity. However, as this Section discusses, fed-
eral Indian law doctrine has made resolving potentially vertical

344 In re Removal of McCauley, 8 Okla. Trib. 31, 2003 WL 24313571, at *8 (Kaw
Nation Sup. Ct. Mar. 4, 2003).

345 Id. (citing CONST. OF THE KAW NATION art. V, § 6).

346 Rakove, supra note 113, at 1034.



2026] Native Marburys 1221

questions very complicated for tribal courts—creating frustrating
uncertainties about tribal power and undesirable pressures on
tribal court behavior.

1. Tribal jurisdiction over mixed questions of tribal and
federal law.

Federal law questions about the scope of tribal jurisdiction are
too often resolved without the tribe weighing in first. As I have ar-
gued elsewhere, this happens even when the scope of tribal juris-
diction turns on a mixed question of tribal and federal law.34” For
example, the test for tribal civil jurisdiction over non-Indians—
called the Montana test, from Montana v. United States3ts—asks
a question that is fundamentally this sort of mixed question: Does
the non-Indian’s “conduct threaten[ ] or ha[ve] some direct effect
on the political integrity, the economic security, or the health or
welfare of the tribe”?34 It is thus particularly important that
tribes assert their ability to weigh in on mixed questions of tribal
and federal law. However, recent Supreme Court doctrine has cast
a shadow over whether tribes have jurisdiction over federal law
questions in the first place. This is a key question for judicial re-
view since enforcing federal law—particularly ICRA or Montana—
is an area where tribal courts are asked to exercise judicial review
and strike down tribal executive or legislative actions.

The logic of tribal powers as retained powers that has domi-
nated Supreme Court doctrine throughout history would suggest
that tribal courts began as courts of general jurisdiction, but that
Congress has—Ilike it has with states3—Ilimited tribal court ju-
risdiction over certain matters or persons. Tribes have lost the
ability to hear serious criminal cases and most cases involving
non-Indians or nonmembers. Neither the Supreme Court nor
Congress has ever explicitly held that tribal courts can no longer
hear federal questions. To the contrary, federal courts for a long
time required tribal courts to entertain a specific federal ques-
tion—the scope of tribal court jurisdiction—before a federal court

347 Reese, Other American Law, supra note 7, at 631-32.

348 450 U.S. 544 (1981).

349 Jd. at 566.

350 See, e.g., Claflin v. Houseman, 93 U.S. 130, 137 (1876) (“Congress may, if it see fit,
give to the Federal courts exclusive jurisdiction.”). I note here that congressional limits on
tribal versus state court jurisdiction are quite different and worthy of much more nuanced
analysis in a further article.
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could address it.?>! For about fifteen years, the Supreme Court
recognized the importance of allowing tribes to weigh in on the
federal question of tribal civil jurisdiction: “We believe that exam-
ination should be conducted in the first instance in the Tribal
Court itself.”32 The Court reasoned that this policy of tribal court
exhaustion on the question of tribal civil jurisdiction comported
with Congress’s general support of tribal self-determination and
facilitated the “orderly administration of justice” by allowing
tribes to fully evaluate the law and facts, and to develop the un-
derlying record about these challenges to their own jurisdiction.3ss
“Exhaustion of tribal court remedies,” the Court went on to ex-
plain, “will encourage tribal courts to explain to the parties the
precise basis for accepting jurisdiction, and will also provide other
courts with the benefit of their expertise in such matters in the
event of further judicial review.”s5

Tribal court decisions about the scope of tribal civil jurisdic-
tion were potentially subject to federal court review via a federal
question jurisdiction suit subsequently filed in federal district
court, but parties still had to litigate jurisdiction in tribal court
first.355 The Court clarified that this exhaustion requirement was
not a jurisdictional prerequisite, but rather a prudential rule cre-
ated out of the comity owed to tribal courts3¢ that included “def-
erence to the capacity of tribal courts ‘to explain to the parties the
precise basis for accepting [or rejecting] jurisdiction.””357

However, in 2001’s Nevada v. Hicks,?s8 the Court held that
tribal court exhaustion was not required if it was “clear . . . that
tribal courts lack jurisdiction” and so “adherence to the tribal ex-
haustion requirement in such cases ‘would serve no purpose other
than delay.”s As a result, parties who want to avoid tribal court
can now simply argue that jurisdiction is clearly absent and by-
pass tribal courts entirely. Even as the Hicks Court limited the
application of the tribal exhaustion requirement, though, it still

351 See Towa Mut. Ins. Co. v. LaPlante, 480 U.S. 9, 19 (1987); Nat’l Farmers Union
Ins. Cos. v. Crow Tribe of Indians, 471 U.S. 845, 85657 (1985).

352 Nat’l Farmers Union, 471 U.S. at 856.

353 Id. at 856-57.

354 Id. at 857.

355 LaPlante, 480 U.S. at 19.

356 Jd. at 16 n.8.

357 Strate v. A-1 Contractors, 520 U.S. 438, 450 (1997) (alteration in original) (quoting
Nat’l Farmers Union, 471 U.S. at 857).

358 533 U.S. 353 (2001).

359 Jd. at 369 (quoting Strate, 520 U.S. at 459 n.14).
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did not hold that tribes lack the authority to resolve those federal
questions about tribal court jurisdiction.360

The Supreme Court also stated in Hicks that tribal courts
could not be considered courts of general jurisdiction—having lost
so much of their jurisdiction already—and that while “some [fed-
eral] statutes proclaim tribal-court jurisdiction over certain ques-
tions of federal law,” there was no statute explicitly granting
tribal courts jurisdiction over the federal questions at issue: fed-
eral civil rights claims under 42 U.S.C. § 1983.361 Justice John
Paul Stevens wrote a strongly worded concurrence in Hicks that
called the majority’s search for a grant of tribal jurisdiction “ex-
actly backwards” when “[a]bsent federal law to the contrary, the
question whether tribal courts are courts of general jurisdiction
is fundamentally one of tribal law.”’s62 Nonetheless, we are left
with all of Hicks’s contradictions about whether tribal courts can
hear federal law questions.

This issue 1is, of course, further complicated by the presumed
requirement that tribes apply ICRA—a federal law—in their
courts. There are many instances post-Hicks in which tribal
courts have affirmed their jurisdiction to exercise judicial review
under ICRA, and only a few instances post-Hicks in which tribal
courts have mentioned their ability to exercise judicial review for
alleged violations of federal law more generally.363

The Court made things still muddier in Strate v. A-1
Contractors,?* wherein it held that tribal court adjudicatory ju-
risdiction over nonmembers is no broader than tribal regulatory
jurisdiction.365> A tribal court’s adjudicatory jurisdiction (i.e., the
ability to hear cases over persons and conduct) is distinct from the
tribal government’s regulatory jurisdiction (i.e., the ability to reg-
ulate persons or conduct via legislative or executive action). Thus,
in these tribal court cases involving challenges to the exercise of
tribal regulatory jurisdiction over nonmembers—Ilike a statute
purporting to regulate all businesses, including those owned by

360 See id. at 368—69.

361 Jd. at 367—68. See also Hoffman, supra note 22, at 112-20 (pointing out the
Supreme Court’s inconsistency in reasoning about the scope of tribal court jurisdiction
over federal questions).

362 Hicks, 533 U.S. at 402 (Stevens, J., concurring in the judgment) (emphasis in original).

363 See, e.g., Young v. Tribal Grievance Comm., 1 Am. Tribal Law 539, 542 (Sac and
Fox Nation Sup. Ct. Aug. 20, 1998) (citing CONST. OF THE SAC AND FOX NATION art. V, § 7),
https://www.courtlistener.com/opinion/9330570/young-v-tribal-grievance-committee/#pdf.

364 520 U.S. 438 (1997).

365 JId. at 453.
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nonmembers—a tribal court could find itself in a catch-22. Under
the Montana test, if the tribal statute in question was beyond the
tribe’s regulatory jurisdiction, federal law would dictate that the
tribal court would also lack adjudicatory jurisdiction over that
dispute.366 A tribal court could not strike down the law as overly
broad, an undoubtedly unintended consequence of this confluence
of Supreme Court doctrines. The Court went from a system in
which tribal courts were proactively asked to bring their expertise
to the resolution of these jurisdictional questions to, just a few dec-
ades later, making it exceedingly difficult for tribal courts to weigh
in on these mixed jurisdictional questions involving nonmembers.

These jurisdictional issues have not come up explicitly in the
tribal court judicial review cases sampled, but they loom in the
background. The full import of these recent Supreme Court cases
on the jurisdiction of tribal courts is best left for another article.
The best synthesis of these conflicting precedents is that tribal
courts may lack the power to enforce federal statutes, unless ex-
plicitly authorized by Congress, but retain the power to resolve
federal constitutional or common law questions. I hope that the
questions raised by these cases are the subject of sustained re-
search and analysis, by myself or others.

For purposes of this Article, though, what is important is that
tribes’ very ability to exercise judicial review in all cases may be
in question. In the remainder of this Section, I make the case that
there are good reasons for clarifying that tribes have jurisdiction
over at least some federal law questions. There are also good rea-
sons for reinvigorating tribal court exhaustion, not only for ques-
tions about the scope of tribal civil jurisdiction, but for all mixed
questions of tribal and federal law. Clarity, and in particular a
clear reaffirmation of tribal court authority to hear certain federal
law questions, would better serve the “orderly administration of
justice,”6” as the Court used to recognize.

First of all, if tribal courts have this power, they might weigh
in on the tribal law questions in such a way as to preclude the
need for federal court review at all. A tribal law that could be
challenged as outside the scope of tribal jurisdiction might also be
challenged, and struck down, in a tribal court as invalid under
tribal law. Without the opportunity to first litigate the tribal law
question in tribal court, the federal court would be weighing in

366 See id.
367 Nat’l Farmers Union, 471 U.S. at 856.
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and making federal common laws36s on an exertion of tribal author-
ity that the tribe itself would not sanction if given the opportunity
to first review it. The Court has pointed to similar concerns about
the federal judicial role in cases declining jurisdiction in which
there is an adequate and independent state law groundss®: “[I]f the
same judgment would be rendered by the state court after we cor-
rected its views of federal laws, our review could amount to noth-
ing more than an advisory opinion.”37

Next, if tribes do have jurisdiction over mixed questions of
tribal and federal law, they will be incentivized to use it in a way
that adds clarity to doctrinal development. So many fundamental
questions about the scope of tribal court power are mixed ques-
tions of tribal and federal law, and federal courts are not as good
at applying tribal law.3 We should want tribes to weigh in on
these questions, precisely for the same reasons that the Supreme
Court’s exhaustion doctrine existed in the first place: Tribal
courts are the experts on tribal law and tribal governance—just
as states are the experts on state law and state governance. And
the need to weigh in on precisely these kinds of questions incen-
tivizes tribal courts to establish judicial review and play a more
active role in interpreting their laws and jurisdiction. A relatively
early case from the Navajo Nation on judicial review says as
much:

If the courts established by Indian tribes cannot exercise this
power, then the only alternative is review in every case by
federal courts.

It is inconceivable to us that the Navajo Tribal Council
would prefer review of its actions by far-away federal courts
unfamiliar with Navajo customs and laws to review by
Navajo courts.37

368 Frickey, supra note 94, at 46.

369 See, e.g., Fox Film Corp. v. Muller, 296 U.S. 207, 210 (1935).

370 Herb v. Pitcairn, 324 U.S. 117, 126 (1945).

371 See, e.g., Santa Clara, 436 U.S. at 71 (“Congress may also have considered that
resolution of statutory issues under [ICRA], and particularly those issues likely to arise in
a civil context, will frequently depend on questions of tribal tradition and custom which
tribal forums may be in a better position to evaluate than federal courts.”); Nat’l Farmers
Union, 471 U.S. at 857 (“Exhaustion of tribal court remedies [ ] will encourage tribal courts
to ... provide other courts with the benefit of their expertise in [tribal jurisdiction].”);
Reese, Other American Law, supra note 7, at 631-33; see also Matthew L.M. Fletcher, The
Supreme Court’s Legal Culture War Against Tribal Law, 2 INTERCULTURAL HUM. RTS. L.
REV. 93, 115-24 (2007).

372 Halona, 1 Nav. R. at 204-05, 1978 Navajo App. LEXIS 7, at *18.
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The reality is that if tribes do not exercise judicial review and
answer these mixed questions, the federal courts will—and they
may do an even worse job interpreting tribal law, potentially erod-
ing tribal sovereignty in the process. While some tribal courts
might want their legislatures or executives to have a more equal
right to interpret tribal constitutional meaning, that decision
comes at a cost in their new colonial context. Such tribes may
choose to give their courts only limited power of judicial review
over the common kinds of mixed questions of tribal and federal
law that are discussed below. That choice would address this con-
cern and yet let tribes leave other matters to their legislatures or
executives to interpret. And tribes are, of course, free to make the
choice that they do not want judicial review at all, but they should
do so with clear eyes about the stakes.

The cases below involve two common instances in which
tribal courts are using judicial review to adjudicate mixed ques-
tions of tribal and federal law: tribal sovereign immunity and
tribal jurisdiction.

2. Tribal resolutions of tribal sovereign immunity
questions.

Tribal governments enjoy sovereign immunity unless it is ab-
rogated by the federal government or the tribe.?s Unsurprisingly,
many tribal court suits that require judicial review involve the
tribe itself or one of its branches as a party to the litigation. As
such, sovereign immunity is a common question in these cases.37
It is, in the first instance, a question that many tribal courts must
overcome to arrive at judicial review. Fort Peck’s 2003 case estab-
lishing judicial review noted this dynamic: Many challenges to
tribal statutes trigger sovereign immunity.37

However, the Fort Peck court went on to point out another
more complicating sovereign immunity issue: While no one

373 Michigan v. Bay Mills Indian Cmty., 572 U.S. 782, 802 (2014); Santa Clara, 436
U.S. at 58-59.

374 See, e.g., Woodruff v. Jacobson, 13 NICS App. 65, 69-71 (Quileute Tribal Ct. App.
Dec. 21, 2015), https://perma.cc/R5GR-V3JE; Dennison, 1 Nav. R. at 97-98, 1974 Navajo
App. LEXIS 1, at *5; Sulcer v. Barrett, 2 Okla. Trib. 76, 80-81, 1990 WL 655878, at *1-2
(Citizen Band Potawatomi Sup. Ct. Sept. 5, 1990); Hunter v. Holder, 2 Okla. Trib. 187,
189-90, 1991 WL 733409, at *1 (Ct. Indian Offenses for the Delaware Tribe of Western
Oklahoma Apr. 2, 1991); Apache Election Bd. v. Wildes, 2 Okla. Trib. 136, 139-40, 1990
WL 655885, *1-2 (Ct. Indian App. for the Apache Tribe Dec. 7, 1990); Lomeli v. Kelly, 12
NICS App. 1, 7-14 (Nooksack Tribal Ct. App. Jan. 15, 2014), https://perma.cc/5SHSE-TF89.

375 Fort Peck Sioux Council, 4 Am. Tribal Law at 297, 1996 WL 1132748.
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questions that tribes and the U.S. Congress can abrogate tribal
sovereign immunity, it is less clear whether those abrogations ap-
ply in both federal and tribal courts.” The Fort Peck court re-
solved the question by holding that federal law governed tribal
sovereign immunity in federal courts, while tribal law governed
tribal sovereign immunity in tribal courts.?”” The court ultimately
held that the Tribes did not have sovereign immunity in the tribal
courts when one of their code provisions was challenged as uncon-
stitutional. In so doing, it engaged in a structural constitutional
discussion of the function of sovereign immunity, the conse-
quences of an absolute sovereign immunity, and the duty of the
courts themselves.37

The Nooksack Tribe’s Court of Appeals followed a similar
logic of looking to tribal law to determine sovereign immunity in
tribal courts, though it reached the opposite conclusion in a case
in which tribal officials were alleged to have acted unconstitution-
ally by disenrolling tribal members.3” The court held that because
the officials had acted within the scope of their tribal constitutional
duties, they were protected by the Tribe’s sovereign immunity.3s

Other courts have conducted similar analyses. For instance,
the Delaware Nation’s CFR Court held that when a government
actor allegedly acts unconstitutionally, they are stripped of sov-
ereign immunity.3! That court did not, however, engage with
whether tribal or federal law governed the question of sovereign
immunity in tribal court. The Citizen Potawatomi Nation
Supreme Court held that sovereign immunity attached to tribal
officials, even when supposedly sued in their individual capacity,
if they were acting within the scope of their authority and con-
sistent with tribal laws.382 The tribal court could not, therefore,
review these actions without an express waiver of sovereign im-
munity from the Nation. Notably, a concurring opinion pointed
out that, “[w]hile the doctrine of sovereign immunity is admit-
tedly of European origin, it is entirely consistent with the tribal

376 Id., 1996 WL 1132748.

377 Id., 1996 WL 1132748.

378 Jd. at 297-300, 1996 WL 1132748.

379 Lomeli, 12 NICS App. at 15.

380 Id.

381 Hunter, 2 Okla. Trib. at 190, 1991 WL 733409, at *1.
382 Sulcer, 2 Okla. Trib. at 80, 1990 WL 655878, at *1-2.
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Constitution and common law 7’383 a clear nod to internal le 1t1-
’
macy concerns.ss4

3. Tribal resolutions of tribal jurisdiction questions.

Challenges to tribal court jurisdiction come up frequently in
judicial review cases.35 As discussed above, tribal jurisdiction is
complicated, and when the resolution of tribal jurisdictional chal-
lenges involves mixed questions of tribal and federal law, it
makes sense for tribal courts to want tribal court judicial review
so they can resolve those questions rather than leaving them to
federal courts. However, not all challenges to tribal court jurisdic-
tion are mixed questions of tribal and federal law. Litigants might
request judicial review in cases in which the challenge to a tribal
court’s jurisdiction is based solely on tribal law.

In fact, most challenges to tribal court jurisdiction—unless
they involve non-Indians—are likely to be tribal law—only suits.
The Montana test for civil jurisdiction only governs challenges to
tribal jurisdiction that involve nonmembers. Aside from ICRA
and the explicit statutory limitations on tribal court criminal ju-
risdiction, the U.S. Supreme Court has not specified that there is
a federal common law test that limits tribal jurisdiction over its
own members. Therefore, we would expect most, if not all, chal-
lenges to tribal jurisdiction over a tribe’s own members to be ex-
clusive questions of tribal law heard in tribal courts. In such
cases, there is no chance that there will be a federal court chal-
lenge to tribal court jurisdiction, and tribal governments are able
to leave those determinations to the legislature or political pro-
cesses if they so choose, without fear of federal oversight.3ss

For cases involving nonmembers, as discussed above, under
the Montana test, if the tribal statute in question was beyond the

383 Id. at 82, 1990 WL 655878, at *2 (Rice, C.J., concurring in the judgment).

384 For a more detailed analysis of tribal court cases on tribal sovereign immunity and
the complex tribal law questions that come up regarding tribal sovereign immunity in
tribal courts, see generally Kekek Jason Stark, Tribal Sovereign Immunity: Absolute
Authority or Accountability, 86 MONT. L. REV. 173 (2025).

385 See, e.g., Satiacum, 1982 Puyallup Trib. LEXIS 1, at *7-12; Lomeli, 12 NICS App.
at 7-14; Woodruff, 13 NICS App. at 69-71; In re Leno, 2 Am. Tribal Law at 94-95, 2000
WL 35719153, at *3-4; Village of Mishongnovi, 1 Am. Tribal Law at 303-05, 1998
WL 35281676, at *7-10.

386 See, e.g., Woodruff, 13 NICS App. at 69-71 (dismissing a case challenging the con-
stitutionality of a revote for lack of subject matter jurisdiction due to the Tribe’s sovereign
immunity, and suggesting that the matter would be better addressed through the political
process).
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tribe’s regulatory jurisdiction, then federal law would dictate that
the tribal court would also lack adjudicatory jurisdiction over that
dispute. This is a potential unforeseen limitation on the ability of
tribal courts to exercise judicial review over allegedly overly
broad tribal laws.

Tribal courts remain free, however, to exercise broader adju-
dicatory jurisdiction than regulatory jurisdiction—or vice versa—
as a matter of ¢tribal law.33” Even in nonmember cases, if tribal
law dictated that tribal regulatory jurisdiction over nonmembers
was narrower than the Montana case required, the tribal court
would be free to strike down that law while arguing that it none-
theless enjoyed adjudicatory jurisdiction under Montana. And for
tribal member cases, the tribal court would remain free to exer-
cise broad adjudicatory jurisdiction to resolve challenges to the
tribe’s regulatory jurisdiction. And we might expect that tribal
courts that find they have the power of judicial review would also
emphasize the breadth of their jurisdiction, particularly over
tribal law questions.

Given all this federal law murkiness on the vital importance
of tribal jurisdiction questions in judicial review cases, we might
expect that tribal courts would avoid federal law questions and
try as much as possible to confine their analyses to tribal law—
where they are on firm jurisdictional ground. The cases bear this
out. Almost all of them relied on tribal law and dodged discussions
of federal law or federal jurisdiction.

And when tribal courts are free to remark on the scope of
their jurisdiction without explicit limits in constitutions or stat-
utes, courts emphasize the breadth of their jurisdiction rather
than the limits. The Sauk-Suiattle Tribal Court emphasized that
“[llike state courts,” it has “a broad jurisdictional grant over all
matters that are cases or controversies arising under the laws of
this tribal sovereign.”ss8 And the Puyallup Tribe’s court likewise
emphasized that it has “general jurisdiction.”3s?

387 See, e.g., Jenness, 2 Am. Tribal Law at 80, 1999 WL 34966388, at *2 (citing Tribal
Ethical Standards Ordinance § 275(c)(2)(I)—(J) (1993) (Confederated Tribes of the Grand
Ronde Community Tribal Council)); In re Leno, 2 Am. Tribal Law at 94-95, 2000
WL 35719153, at *3-5.

388 Satiacum, 1982 Puyallup Trib. LEXIS 1, at *8 (quoting Moses, No. 79-SS-Civil-11-01,
slip op. at 4).

389 JId. at *7-12.
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CONCLUSION

In 1976, two members of the Salish and Kootenai Tribes of
the Flathead Reservation, Montana, sued their Tribes in federal
court. They tried to run for the Tribal Council, but the tribal
Election Committee held that they were ineligible under the res-
idency requirement in the Tribes’ constitution. The aggrieved as-
pirants protested that the residency requirement violated ICRA.
Were the election a federal one, we might have expected the liti-
gants to turn to court and invoke the power of judicial review. But
the Tribes’ constitution made the Tribal Council itself “the sole
judge of the qualifications of its members.”s® And so it was the
legislative body, not a tribal court, that heard the appeal of the
Election Committee’s decision.

The candidates then went to federal court, arguing that the
Tribal Council’s decision deprived them of their rights in violation
of ICRA. The Ninth Circuit’s decision is often cited in tribal court
opinions on judicial review because of the following passage de-
fending the existence of the Tribal Council’s role as an appellate
body:

To lawyers, used to thinking of courts as the interpretative
arm of government, it does seem strange that a single legis-
lative and executive arm of government should be permitted
to interpret the law, but we deal here not with state law, not
with federal law, but with Indian law enacted by Indians.
The Indians, except as inhibited by the Indian Civil Rights
Act, are free to structure their government as they see fit.
Nothing precludes the Indians from vesting, as they did, the
power of interpretation in a tribal council rather than in a
tribal court.

... So long as the Tribes do not violate the Indian Civil
Rights Act, they may structure their government in any man-
ner they please.39!

As these pages illustrate, tribes are indeed thinking hard about
structural questions. There is no one-size-fits-all answer to even
fundamental questions about who decides. Tribes are different
from one another and yet navigate many of the same questions.
Tribes are different from states and yet navigate some of the same

390 CONST. OF THE CONFEDERATED SALISH AND KOOTENAI TRIBES OF THE FLATHEAD
RESERVATION art. IIT, § 7.
391 Howlett v. Salish & Kootenai Tribes, 529 F.2d 233, 240 (9th Cir. 1976).
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questions as well. Tribes are deciding whether to have judicial
review with full awareness that what is at stake is the role and
power of their courts and their very governments.

Judicial review can get you into a constitutional crisis just as
easily as it can get you out of one. But that does not mean judicial
review is just a gamble. It is something that governments must
carefully embrace or reject because that decision—and all the de-
cisions thereafter—lays the foundation of the court’s power. Only
a court that is trusted can wield such extraordinary power with-
out being seen as corrupt. Tribal courts—in these many opinions
in which they weighed or developed judicial review—were above
all doing their best to lay the foundations of trust in tribal insti-
tutions. Only time will tell if each of them was successful, or if
they will need to revisit or recalibrate the power they have for-
sworn or embraced.



