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A sophisticated legal thinker who wishes to work out a fully developed ap-
proach to constitutional adjudication must choose two theories, not one. The first 
choice is familiar. What is the best approach for finding right answers to consti-
tutional disputes? The leading competitors are familiar, too—theories such as 
originalism, pluralism, moral readings, and common law constitutionalism 
specify different kinds of arguments and evidence that are relevant to ascertain-
ing “correct” constitutional interpretations. 

It turns out, though, that a sophisticated legal thinker must also make a 
second theoretical commitment. For unless one takes the implausible view that 
every single case is an evidentiary wipeout under their preferred first-order theory, 
something more will sometimes be necessary to decide a case. That something is 
a second-order theory of constitutional adjudication: a theory that does not pur-
port to make any interpretation more (or less) correct, constitutionally speaking, 
yet still guides a decision-maker after their preferred first-order interpretive theory 
has run out. 

This Article’s thesis is that the debate over second-order constitutional 
theories is both important and generative. It is important because reliance on 
second-order theories is inevitable in the hard cases that divide us—and because 
different second-order approaches will often lead to different outcomes. And it is 
generative because even though few judges or legal academics are likely to 
change their first-order commitments, our second-order preferences are nowhere 
near as sticky. Indeed, the dominant, yet unspoken, second-order theory em-
braced by today’s Supreme Court—the 51–49 rule, under which each Justice 
votes for the outcome they think is supported by more first-order evidence than 
any other outcome, no matter how slight the difference—is far from inevitable. 
Yet it is the 51–49 rule, I argue, that is as responsible for the acrimony over 
today’s Court as the first-order clash between originalism and its competitors. 
That claim, if proven, creates an intriguing possibility: Armed with a better 
second-order theory, judges who disagree vehemently over how to interpret the 
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Constitution might still find their way to consensus in some of the most weighty 
and difficult cases of the day. 
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INTRODUCTION 
Constitutional theory loves a good distinction. Some theo-

ries, for example, are normative, while others are positive.1 Some 
arguments proceed from a narrow level of generality, yet others 
adopt a broader framing.2 There is the “great debate” between 
originalist and living constitutionalist theories,3 and for original-
ists, no distinction is more famous than the one between inter-
pretation and construction.4 Several significant distinctions 
share a conceptual core: Constitutive theories are different from 
prescriptive theories,5 standards of rightness are not the same as 
decision procedures,6 and truthmaker theories diverge from no-
truthmaker theories.7 There is a difference between judges iden-
tifying constitutional norms and crafting doctrine to implement 
the Constitution;8 there is a related difference between constitu-
tional operative propositions and decision rules.9 Fit versus jus-
tification,10 rules versus standards,11 formalism versus function-
alism12—the hits go on and on. 

In this Article, I aim to cut along a different joint. My target 
is the legal thinker—perhaps a judge, lawyer, or law student—
 
 1 Adrian Vermeule, Connecting Positive and Normative Legal Theory, 10 U. PA. J. 
CONST. L. 387, 387 (2008). 
 2 See, e.g., Khiara M. Bridges, The Supreme Court 2021 Term—Foreword: Race in 
the Roberts Court, 136 HARV. L. REV. 23, 27–28 (2022) (making this point in the context 
of the Supreme Court’s constitutional law rulings, particularly concerning race). 
 3 See generally Lawrence B. Solum, Originalism Versus Living Constitutionalism: 
The Conceptual Structure of the Great Debate, 113 NW. U. L. REV. 1243 (2019) [hereinafter 
Solum, Originalism Versus Living Constitutionalism]. 
 4 See Lawrence B. Solum, The Interpretation-Construction Distinction, 27 CONST. 
COMMENT. 95, 95 (2010) [hereinafter Solum, Interpretation-Construction Distinction]; 
Randy E. Barnett, Interpretation and Construction, 34 HARV. J.L. & PUB. POL’Y 65, 66 
(2011) [hereinafter Barnett, Interpretation and Construction]; KEITH E. WHITTINGTON, 
CONSTITUTIONAL CONSTRUCTION 5–9 (1999). 
 5 Mitchell N. Berman, Our Principled Constitution, 166 U. PA. L. REV. 1325, 1337 
(2018) [hereinafter Berman, Our Principled Constitution]. 
 6 Stephen E. Sachs, Originalism: Standard and Procedure, 135 HARV. L. REV. 777, 
778 (2022) [hereinafter Sachs, Originalism: Standard and Procedure]. 
 7 Christopher R. Green, Constitutional Truthmakers, 32 NOTRE DAME J.L. ETHICS 
& PUB. POL’Y 497, 513–19 (2018). 
 8 RICHARD H. FALLON, JR., IMPLEMENTING THE CONSTITUTION 38–39 (2001). 
 9 Mitchell N. Berman, Constitutional Decision Rules, 90 VA. L. REV. 1, 51 (2004) 
[hereinafter Berman, Constitutional Decision Rules]. 
 10 RONALD DWORKIN, LAW’S EMPIRE 255 (1986) [hereinafter DWORKIN, LAW’S 
EMPIRE]. 
 11 See, e.g., Kathleen M. Sullivan, The Supreme Court 1991 Term—Foreword: The 
Justices of Rules and Standards, 106 HARV. L. REV. 22, 56–59 (1992). 
 12 See, e.g., Daniel Hemel, Formalism, Functionalism, and Nonfunctionalism in the 
Constitutional Law of Tax, 2025 SUP. CT. REV. 327, 327. 
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who reads the dueling arguments in a difficult constitutional 
case and sets out to decide which position should prevail. And my 
basic thesis is that our thinker must choose two theories to guide 
her decision, not one. Constitutional theory has obsessed over the 
first choice. But it is the second that has real potential, at least if 
what one is hoping for is the prospect of overlapping consensus on 
some of the major constitutional disputes that divide our country. 

Start with the first theoretical choice our legal thinker must 
make. This one is as familiar as the leading contenders on offer. 
Theories like originalism, pluralism, common law constitutional-
ism, and moral readings all seek to answer a basic question: 
What approach should someone follow if they wish to find right 
answers to constitutional questions? Let’s call these competitors 
first-order theories of constitutional law because they are directed 
at the ultimate task in constitutional cases: how to decide what 
the law is. What sets the first-order theories apart from each 
other is simply the kind of arguments and evidence that each 
deems relevant to that ultimate task. So, roughly speaking, 
originalists will look to original meaning;13 pluralists will care 
about multiple modes of argument such as text, history, struc-
ture, and consequences;14 common law constitutionalists will 
treat the Constitution like a precedent that evolves over time 
“in keeping with good social policy”;15 moral readings theorists 
will search for rulings that fit our legal system and cast the 
Constitution in its best moral light;16 and so on. 

Sometimes, a first-order theory will be all that our legal 
thinker needs.17 But other times, one’s preferred first-order theory 
will not be enough for the simple reason that some constitutional 
questions are genuinely difficult. Importantly, this is true no 
matter what first-order theory one embraces. Historical evidence 
 
 13 See, e.g., Solum, Originalism Versus Living Constitutionalism, supra note 3, at 
1250–51 (describing, in broad strokes, some common substrands within the originalist 
family). 
 14 See, e.g., Berman, Our Principled Constitution, supra note 5, at 1337–39, 1377–
78; PHILIP BOBBITT, CONSTITUTIONAL INTERPRETATION 12–13 (1991) [hereinafter 
BOBBITT, CONSTITUTIONAL INTERPRETATION]; Richard H. Fallon, Jr., A Constructivist 
Coherence Theory of Constitutional Interpretation, 100 HARV. L. REV. 1189, 1189–90 
(1987) [hereinafter Fallon, A Constructivist Coherence Theory]. 
 15 DAVID A. STRAUSS, THE LIVING CONSTITUTION 38 (2010) [hereinafter STRAUSS, 
THE LIVING CONSTITUTION]. 
 16 See RONALD DWORKIN, FREEDOM’S LAW: THE MORAL READING OF THE AMERICAN 
CONSTITUTION 11 (1996) [hereinafter DWORKIN, FREEDOM’S LAW]. 
 17 See Frederick Schauer, Easy Cases, 58 S. CAL. L. REV. 399, 402 (1985) (listing 
provisions of the Constitution that do not raise difficult questions for constitutional theory). 
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can be vague or in conflict,18 especially given that Founding Era 
Americans held a starkly different concept of what it was their 
Constitution was doing.19 The plural modes of argument might 
point in opposing directions.20 Precedent and morality can be 
more than a little unclear as well.21 So what then? How is our 
legal thinker to decide a case when their first-order theory fails 
to reveal an incontrovertible answer? 

We need not start from scratch when thinking about this 
puzzle. There is a vibrant field of study that explores how people 
make choices in the face of uncertainty,22 and we should borrow 
from this field—decision theory—where it can yield insights into 
the problem of uncertainty in constitutional adjudication.23 In 
exploring this possibility, I have in mind an important distinction 
in the decision theory literature advanced by Professors Cass 
Sunstein and Edna Ullmann-Margalit.24 Sunstein and Ullmann-
Margalit distinguished between first-order decisions, which are 
“ordinary decision-making situation[s]” in which people choose 
an outcome based on an assessment of all the relevant “ad-
vantages and disadvantages” of different options, and second-order 
decisions, which are “decisions about the appropriate strategy for 
reducing the problems associated with making a first-order deci-
sion.”25 “The chief motivation for second-order decisions,” they ob-
served, is uncertainty: People use second-order strategies when 
they know “their own (first-order) decisions may be wrong.”26 
 
 18 See MADIBA K. DENNIE, THE ORIGINALISM TRAP 21–22 (2024); ERWIN CHEMERINSKY, 
WORSE THAN NOTHING: THE DANGEROUS FALLACY OF ORIGINALISM 51–55 (2022). 
 19 See JONATHAN GIENAPP, AGAINST CONSTITUTIONAL ORIGINALISM 172–92 (2024). 
 20 See, e.g., Fallon, A Constructivist Coherence Theory, supra note 14, at 1190–92 
(describing this “commensurability problem”). 
 21 See STRAUSS, THE LIVING CONSTITUTION, supra note 15, at 33 (recognizing that 
precedent can be unclear); CASS R. SUNSTEIN, HOW TO INTERPRET THE CONSTITUTION 59 
(2023) [hereinafter SUNSTEIN, HOW TO INTERPRET THE CONSTITUTION] (pointing out that 
moral readings theory can be conducive to left- and right-leaning worldviews). 
 22 See Katie Steele & H. Orri Stefánsson, Decision Theory, STANFORD 
ENCYCLOPEDIA OF PHIL. (Aug. 20, 2025), https://perma.cc/HRB4-SDBR. 
 23 To be sure, decision theory explores the full gamut of decision types, from small to 
big, and it is not limited to judicial rulings. See, e.g., Edna Ullmann-Margalit, Big Decisions: 
Opting, Converting, Drifting, 58 ROYAL INST. PHIL. SUPPLEMENTS 157, 157–58 (2006) (dis-
tinguishing among various small, ordinary, and big decisions). But there is no reason to 
exempt judicial decision-making from its ken. 
 24 Cass R. Sunstein & Edna Ullmann-Margalit, Second-Order Decisions, 110 ETHICS 
5, 6–7 (1999) [hereinafter Sunstein & Ullmann-Margalit, Second-Order Decisions]. 
 25 Id. at 5–7. 
 26 Cass R. Sunstein & Edna Ullmann-Margalit, Second-Order Decisions 14 (John M. 
Olin Program in L. & Econ., Working Paper No. 57, 1998) [hereinafter Sunstein & 
Ullmann-Margalit, Second-Order Decisions (Working Paper)]. 
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Judges face uncertainty in the decisions they must make, 
too.27 And so the important lesson to draw from decision theory 
is that these difficult adjudicatory decisions can be profitably 
conceptualized as a two-stage process rather than a single, all-in 
analysis of all the competing alternatives.28 More specifically, a 
judge (or any other legal thinker) will typically find a right con-
stitutional answer by using whatever tools are prescribed by her 
first-order theory of constitutional adjudication—original public 
meaning if she is an originalist, plural modes of argument if she 
is a pluralist, and so on. But when our judge is uncertain—when 
she is aware that her “(first-order) decision[ ] may be wrong”29—
that is when she will fall back on a second-order theory for guid-
ance. Perhaps her second-order theory will advise her to defer to 
the legislature because it is democratically accountable.30 Per-
haps she will rule in the way that does the least harm possible.31 
Or perhaps she will simply decide in favor of whichever position 
she feels has slightly more evidence to support it than any 
other—at least 51% of the evidence if there are two possible out-
comes, at least 34% if there are three outcomes (and the other 
two have only 33%), and so on.32 

So defined, the difference between first- and second-order 
theories is best captured through the kind of tools each theory 
aims to provide a judge. First-order theories provide argumenta-
tive and evidentiary tools that judges can use to decide what the 
Constitution means or requires. Second-order theories offer 
something different: argumentative tools that do not make any 
outcome more (or less) “correct,” constitutionally speaking, but in-
stead aid the judge in deciding how to rule after they’ve exhausted 
their first-order tools to no avail. Or to put it more succinctly: 

 
 27 See Courtney M. Cox, The Uncertain Judge, 90 U. CHI. L. REV. 739, 751–65 (2023) 
(describing the problem of normative uncertainty for judges generally); ADRIAN 
VERMEULE, JUDGING UNDER UNCERTAINTY: AN INSTITUTIONAL THEORY OF LEGAL 
INTERPRETATION 3 (2006) [hereinafter VERMEULE, JUDGING UNDER UNCERTAINTY]. 
 28 Sunstein and Ullmann-Margalit identify a menu of second-order strategies that 
can reduce the burdens of first-order decisions generally, such as presumptions, stand-
ards, rules, and delegation. See Sunstein & Ullmann-Margalit, Second-Order Decisions 
(Working Paper), supra note 26, at 5–13. Judges often use a range of more specific strat-
egies suited to the context of constitutional adjudication, which I explore below. See infra 
Part II.A. 
 29 See Sunstein & Ullmann-Margalit, Second-Order Decisions (Working Paper), su-
pra note 26, at 14. 
 30 See infra Part II.A.2. 
 31 See infra Part II.A.5. 
 32 See infra Part II.A.1. 
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First-order theories help a judge decide what the right constitu-
tional answer is; second-order theories help a judge decide what 
to do when the honest answer is “I’m not sure.”33 

It is worth pausing for an important concession. I do not con-
tend that this distinction between first- and second-order consti-
tutional theories is entirely novel. The concept is intricately re-
lated to several distinctions that are familiar in the field.34 That, 
I suspect, is at it should be: We should be skeptical of any theory 
that proclaims itself wholly original in a field as expertly trodden 
as constitutional law. The distinction is also one that has been 
built out, albeit tentatively, in some earlier work, including my 
own and that of others.35 In particular, Professors James D. Nelson 

 
 33 On occasion, other scholars have used the concept of a second-order theory to cap-
ture a different distinction, one aimed at theories that help us better understand our first-
order commitments. See, e.g., Connie S. Rosati, Constitutional Realism, in DIMENSIONS 
OF NORMATIVITY: NEW ESSAYS ON METAETHICS AND JURISPRUDENCE 393, 397–98, 
397 n.18, (David Plunkett et al. eds., 2019) (using “second-order constitutional theories” 
to describe the idea of “accounts of constitutional facts and judgments and accounts of the 
nature and function of constitutions”); Richard H. Fallon Jr., Arguing in Good Faith 
About the Constitution: Ideology, Methodology, and Reflective Equilibrium, 84 U. CHI. L. 
REV. 123, 123 (2017) (arguing that while scholars disagree over first-order theory, they 
“mostly share a second-order approach to working out [ ] first-order methodological” po-
sitions: reflective equilibrium). 
 34 For example, the originalist “construction zone” is a space in which leading scholars 
have suggested some second-order theories to complement originalism as a first-order 
theory. See Solum, Interpretation-Construction Distinction, supra note 4, at 107–08, 117. 
But see infra Part II.B.2 (pointing out that some approaches to the construction zone are 
less second-order theories and more efforts to implement a tiered approach to constitu-
tional pluralism). My claim here is that second-order theories are a necessary adjunct to 
any first-order theory, whether originalist or not. As to other major distinctions, second-
order theories fall on the prescriptive side of the prescriptive-theory–versus–constitutive-
theory distinction and the decision procedure side of the decision-procedures–versus–
standard-of-rightness distinction, insofar as they do not purport to provide insight into 
the “right” contents of our Constitution. See Berman, Our Principled Constitution, supra 
note 5, at 1329; Sachs, Originalism: Standard and Procedure, supra note 6, at 778–80. 
But see infra note 48 (unpacking the prescriptive-constitutive distinction more carefully). 
The broader concept of second-order constitutional theory also builds on the notion of “closure 
rules,” discussed in William Baude & Stephen E. Sachs, The Law of Interpretation, 130 HARV. 
L. REV. 1079, 1111–12 (2017) [hereinafter Baude & Sachs, The Law of Interpretation], and 
interpretive tiebreakers, discussed in Adam M. Samaha, On Law’s Tiebreakers, 77 U. CHI. 
L. REV. 1661, 1708–10 (2010) [hereinafter Samaha, Law’s Tiebreakers]. See also Charlie 
F. Capps, Does the Law Ever Run Out?, 100 NOTRE DAME L. REV 983, 1011–17 (2025) 
(describing the role of burdens of persuasion as closure rules). 
 35 See, e.g., Aaron Tang, Harm-Avoider Constitutionalism, 109 CALIF. L. REV. 1847, 
1849, 1856 n.63, 1909 (2021) [hereinafter Tang, Harm-Avoider Constitutionalism] (describ-
ing a potential “second-order turn” in constitutional theory); Aaron Tang, Consequences and 
the Supreme Court, 117 NW. U. L. REV. 971, 977 (2023) [hereinafter Tang, Consequences and 
the Supreme Court] (suggesting that some forms of argument may be contingent on “first-
order modes of legal interpretation” running out); James D. Nelson & Micah Schwartzman, 
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and Micah Schwartzman deserve credit for having observed that 
“courts will face decisions about which second-order rules to 
adopt”—decisions that are inherently “value-laden.”36 Nelson and 
Schwartzman thus flagged the “need for further and more sys-
tematic analysis of second-order rules.”37 But they also wrote 
with the aim of minimizing the space for second-order decision-
making, preferring instead for judges to “proceed based on first-
order reasons, without having to ascend to second-order theories 
of adjudication.”38 

This Article takes a different tack. It is written, in other 
words, for a person who is sympathetic to Justice Louis 
Brandeis’s wistful observation that “the difficulty with [being a 
Supreme Court Justice] is that if you’re only fifty-five percent 
convinced of a proposition, you have to act and vote as if you were 
one hundred percent convinced.”39 

If, however, your reaction to Justice Brandeis’s lament is not 
sympathy but incredulity—why didn’t he try harder?—then you 
will likely see little value in second-order constitutional theory. 
Judges, after all, already have tools to help them act and vote as 
if they are 100% convinced; those are the familiar first-order 
theories. But what constitutional theory does not yet have is a 
menu of theoretical tools and options for the serious possibility 
that Justice Brandeis may have been right: In at least some of 
the big cases that divide us, 55% may be about as certain as a 
judge can get. 

One additional caveat is in order. Justice Brandeis’s use of a 
percentage to express his confidence in a legal proposition raises 
an important question about how uncertain a legal thinker must 

 
Second-Order Decisions in Rights Conflicts, 109 VA. L. REV. 1095, 1138–39 (2023) (noting 
that second-order rules can help judges adjudicate hard cases). 
 36 Nelson & Schwartzman, supra note 35, at 1124 (emphasis added). 
 37 Id. at 1141. Significantly, Nelson and Schwartzman did not assess the dominant 
second-order decision rule under which judges rule in favor of whichever legal position 
possesses more evidence than any alternative. Cf. id. at 1102 n.16 (noting that “we assume 
that the degree of uncertainty would need to be significant” before a case can be called hard). 
To the extent they embrace the 51–49 rule or something close to it, that is itself evidence of 
the ubiquity of second-order decision-making theories in constitutional law. 
 38 Id. at 1099; see also id. (“[F]acing the prospect of applying second-order proce-
dures may lead judges to conclude that law and morality do, after all, provide the right 
answers.”). 
 39 MELVIN I. UROFSKY, LOUIS D. BRANDEIS: A LIFE 836 (2009). 
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be before reliance on a second-order decision theory becomes ap-
propriate.40 It turns out, though, that this way of thinking about 
uncertainty may get things backward. It is not a magic percentage 
threshold of confidence that exists in the world as some empirical 
fact that in turn determines when a judge should fall back on a 
second-order decision strategy. It is, rather, the legal thinker 
who must choose a second-order theory to guide her whenever 
the evidence in a case is less than 100% conclusive. And the first 
element of any working second-order theory, we will see, is the 
choice of an evidentiary threshold above which one’s first-order 
theory is enough to decide a case.41 That is a deeply personal 
choice for any legal thinker, likely to reflect one’s values and 
traits, such as humility.42 But it is also the kind of choice that 
pervades the law, and is thus not especially problematic for con-
stitutional theory.43 

This Article proceeds in four parts. Part I explores the first 
choice that our legal thinker must make. It briefly presents some 
usual first-order suspects: originalism, pluralism, common law 
constitutionalism, and moral readings theory. And it identifies 
an important limit to these theories that even their proponents 
acknowledge: Sometimes, cases will be difficult because the rele-
vant forms of argument and evidence specified by each first-order 
theory will not point conclusively to a single outcome. 

That realization motivates Part II, which describes the sec-
ond choice facing our thinker: Under what theory will she decide 
cases that remain inconclusive after exhausting her first-order 
tools? Part II presents the major contenders that the Supreme 
Court itself has employed as second-order decision-making strat-
egies and considers some objections. 

Part III grapples with how a legal thinker might go about 
choosing a second-order theory. It begins by showing why this 
 
 40 This is a puzzle that many scholars have recognized, including Professor Gary 
Lawson in his magisterial book, GARY LAWSON, EVIDENCE OF THE LAW 203 (2017) [herein-
after LAWSON, EVIDENCE OF THE LAW]. See also Richard M. Re, Clarity Doctrines, 86 U. CHI. 
L. REV. 1497, 1502–03 (2019) (noting use of “percentile confidence levels” to describe legal 
clarity); Nelson & Schwartzman, supra note 35, at 1102 n.16. 
 41 See infra Part II.A. Indeed, one could take the view that an evidentiary standard 
of proof is in fact a necessary component of any working first-order constitutional theory. 
I am grateful to Lawson for flagging this point. 
 42 See AARON TANG, SUPREME HUBRIS: HOW OVERCONFIDENCE IS DESTROYING THE 
COURT—AND HOW WE CAN FIX IT 67–109 (2023) [hereinafter TANG, SUPREME HUBRIS] 
(discussing the virtues of humility and the vices of its opposite characteristic, overconfidence). 
 43 See, e.g., Tang, Harm-Avoider Constitutionalism, supra note 35, at 1857, 1887–
88 (describing this choice in the context of contract law’s doctrine of contra proferentem). 
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choice is important, using Trump v. United States44 as a test case. 
Second-order decision-making, we will see, is inevitable in the 
hard cases that divide us and consequential in that different 
second-order theories will often lead to different outcomes. Of 
course, if the dominant second-order strategy employed by to-
day’s Court were unassailable, none of this would be troubling. 
Alas, Part III argues that the second-order theory favored by to-
day’s Court—the 51–49 rule, under which the Justices vote for 
whatever position possesses slightly more first-order evidence 
than any other—is riddled with problems. Indeed, it may be that 
the 51–49 theory, not living constitutionalism or originalism, is 
the great villain of our constitutional story precisely because it 
exacerbates our first-order disagreements. And after advancing 
that case, Part III sketches out a tentative set of values that a 
legal thinker might consider when trying to choose a better second-
order theory moving forward. 

Finally, Part IV contends that surfacing the choice among 
second-order constitutional theories is generative. One reason is 
conceptual clarity for its own sake: Distinguishing between first- 
and second-order theories can help us avoid category mistakes in 
which we criticize theories for failing at something they never set 
out to do. But another, more important reason is that our com-
mitment to various second-order theories is nowhere near as 
sticky as our first-order preferences among originalism, plural-
ism, and the like. Perhaps, upon reflection, some who have de-
faulted to the 51–49 rule will continue to prefer it. But perhaps 
not. An originalist and a nonoriginalist might converge, for ex-
ample, on a different second-order theory such as legislative def-
erence, under which cases that are close on first-order grounds 
should be resolved in favor of laws enacted through the demo-
cratic process.45 That, in turn, creates a surprising and hopeful 
possibility: Armed with a better second-order theory, judges who 
disagree vehemently over how to interpret our Constitution 
might still reach overlapping consensus in some of the most dif-
ficult and weighty cases of the day. 

 

 
 44 144 S. Ct. 2312 (2024). 
 45 See infra Part II.A.2. I use legislative deference here only as an illustration. 
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I.  FIRST-ORDER CONSTITUTIONAL THEORY 
The first choice that a sophisticated legal thinker must make 

when confronted with a constitutional question is the basic choice 
among theories of interpretation. Volumes have been written 
about this fundamental decision, and few topics have occupied 
more of the legal academy’s attention.46 At its core, the choice is 
one among theories that, as Judge Richard Posner once wrote, 
“are designed to tell judges . . . how to decide cases correctly.”47 
This focus on deciding cases “correctly” is the defining feature of 
what I refer to as a first-order constitutional theory: If a theory 
purports to tell a judge the kinds of evidence and arguments they 
should take into account in order to reach the correct constitu-
tional outcome in a given case, it is for my purposes a first-order 
theory.48 

Part I.A briefly describes some widely embraced theories of 
constitutional interpretation. Importantly, I should be clear that 
this Part does not take sides on the first-order debate. Indeed, 
the driving assumption behind this Article is that reasonable dis-
agreement over the best first-order theory is all but inevitable—
which is one reason why the prospect of second-order conver-
gence is so intriguing. Part I.B identifies an important limit to 
first-order constitutional theory: None of the first-order theories, 
alone, will be enough to decide every constitutional question. For 
 
 46 See SUNSTEIN, HOW TO INTERPRET THE CONSTITUTION, supra note 21, at 8 (seek-
ing “to ask and answer a single question: How should we choose a theory of constitutional 
interpretation?” (emphasis in original)). See generally J. HARVIE WILKINSON, III, COSMIC 
CONSTITUTIONAL THEORY: WHY AMERICANS ARE LOSING THEIR INALIENABLE RIGHT TO 
SELF-GOVERNANCE (2012) [hereinafter WILKINSON, COSMIC CONSTITUTIONAL THEORY]; 
MARK TUSHNET, RED, WHITE, AND BLUE: A CRITICAL ANALYSIS OF CONSTITUTIONAL LAW 
(1988); JOHN HART ELY, DEMOCRACY AND DISTRUST: A THEORY OF JUDICIAL REVIEW (1980). 
 47 Richard A. Posner, The Rise and Fall of Judicial Self-Restraint, 100 CALIF. L. 
REV. 519, 535 (2012). 
 48 By defining first-order theories to include those that identify the types of evidence 
and arguments that are relevant to determining a “correct” constitutional answer, I use 
a different classification than the important distinction Professor Mitchell Berman has made 
between constitutive and prescriptive theories. See Berman, Our Principled Constitution, 
supra note 5, at 1337; see also Mitchell N. Berman, Religious Liberty and the Constitution: 
Of Rules and Principles, Fixity and Change, 26 U. PA. J. CONST. L. 851, 886–87 (2024) (dis-
tinguishing between theories of “constitutional content” and theories of “constitutional 
adjudication”). For purposes of this Article, I treat a theory as first-order so long as it 
aims to tell a legal actor how to arrive at the right answer to a dispute, even if that answer 
is not ultimately grounded in a constitutive theory of what makes true propositions of 
law, in fact, true. As Berman has noted, this is perhaps the dominant way in which legal 
scholars have understood interpretive theories, even if—as he forcefully argued—we 
ought to be more concerned about the project of identifying constitutive theories and not just 
prescriptive ones. See Berman, Our Principled Constitution, supra note 5, at 1330–32. 
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this reason, a legal thinker will sometimes need a second kind of 
theory to decide what to do—or so the balance of this Article 
contends. 

A. The Usual Suspects 
Any effort to condense the leading theories of constitutional 

interpretation into a few law review pages is bound to fail. Yet a 
basic understanding of these theories is essential to the claims 
advanced in this Article. So what follows is an overly simplified 
account of several usual suspects: originalism, pluralism, com-
mon law constitutionalism, and moral readings. (For reasons I 
explain in the ensuing Part, another prominent constitutional 
theory—Professor John Hart Ely’s political process theory—is bet-
ter understood as second-order theory than a first-order theory.)49 

1. Originalism. 
As Professor Lawrence Solum has helpfully articulated, 

originalism is best understood as an umbrella term that encom-
passes a family of related theories that are united by two core 
tenets: fixation and constraint.50 The fixation thesis provides that 
“the meaning of the constitutional text is fixed at the time of 
framing and ratification.”51 And the constraint principle holds 
that “the content of constitutional doctrine and the decision of 
constitutional cases should be consistent with the original mean-
ing of the constitutional text.”52 

Several subsidiary theories embrace both tenets, yet diverge 
in material respects. For instance, the original approach to 
originalism treated the intentions of the Framers as the touchstone 
of original meaning.53 After heavy critique,54 the focus on original 

 
 49 See infra Part II.A.3 (arguing that political process theory is best viewed as spec-
ifying certain triggering conditions that would flip the default second-order theory from 
legislative deference to a presumption of liberty). 
 50 Solum, Originalism Versus Living Constitutionalism, supra note 3, at 1265–66. 
 51 Lawrence B. Solum, The Fixation Thesis: The Role of Historical Fact in Original 
Meaning, 91 NOTRE DAME L. REV. 1, 20 (2015). 
 52 Lawrence B. Solum, The Constraint Principle: Original Meaning and Constitutional 
Practice 3 (Apr. 3, 2019) [hereinafter Solum, The Constraint Principle] (unpublished 
manuscript) (available at https://perma.cc/XT2F-RBT5). 
 53 See, e.g., RAOUL BERGER, GOVERNMENT BY JUDICIARY: THE TRANSFORMATION OF 
THE FOURTEENTH AMENDMENT 4 (1997) (arguing that the “‘original intention’ of the 
Framers . . . is binding on the Court”); see also Thomas B. Colby, The Sacrifice of the New 
Originalism, 99 GEO. L.J. 713, 728–29 (2011). 
 54 Colby, supra note 53, at 720–21. 
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intent has largely given way to a search for the Constitution’s orig-
inal public meaning.55 Rather than focusing on the Framers’ subjec-
tive intentions, this approach equates constitutional meaning with 
“the meaning that the text had for competent speakers of American 
English at the time each provision of the text was framed and rati-
fied.”56 Yet there are other originalist theories, too. Professors John 
McGinnis and Michael Rappaport have argued, for example, that 
the original meaning of the Constitution should be identified “using 
the interpretive methods that the constitutional enactors would 
have deemed applicable to it.”57 Somewhat relatedly, Professors 
William Baude and Stephen Sachs have advanced a positivist 
theory under which constitutional law today “is the Founders’ law, 
as lawfully changed.”58 For present purposes, what matters most is 
that a sophisticated legal thinker who seeks to work out a fully de-
veloped theory of constitutional law must be aware of the various 
originalist options as leading first-order contenders. 

2. Pluralism. 
One of originalism’s primary first-order competitors is con-

stitutional pluralism, the widely held view that “there are multi-
ple legitimate methods of interpreting the Constitution.”59 Much 
like with originalism, however, pluralism is itself an umbrella 
term that encompasses a family of related theories. Thus, for ex-
ample, Professor Philip Bobbitt articulated an early and influen-
tial version of pluralism that comprises six modalities of argu-
ment: historical, textual, structural, doctrinal, ethical, and 
 
 55 Id. at 722–24. Still, a number of well-known scholars continue to defend the im-
portance of the Framers’ intent. See, e.g., Larry Alexander, Simple Minded Originalism, in 
THE CHALLENGE OF ORIGINALISM 87, 87 (Grant Huscroft & Bradley W. Miller eds., 2011); 
Richard S. Kay, Original Intention and Public Meaning in Constitutional Interpretation, 103 
NW. U. L. REV. 703, 714–16 (2009). 
 56 Lawrence B. Solum, The Public Meaning Thesis: An Originalist Theory of 
Constitutional Meaning, 101 B.U. L. REV. 1953, 1957 (2021). 
 57 John O. McGinnis & Michael B. Rappaport, Original Methods Originalism: A New 
Theory of Interpretation and the Case Against Construction, 103 NW. U. L. REV. 751, 751 
(2009) [hereinafter McGinnis & Rappaport, Original Methods Originalism]. 
 58 Stephen E. Sachs, Originalism as a Theory of Legal Change, 38 HARV. J.L. & PUB. 
POL’Y 817, 874 (2015); see also William Baude, Is Originalism Our Law?, 115 COLUM. L. 
REV. 2349, 2355 (2015) (“[T]he original meaning of the Constitution is the ultimate crite-
rion for constitutional law.”); William Baude & Stephen E. Sachs, Grounding Originalism, 
113 NW. U. L. REV. 1455, 1457–58 (2019). Whether original law originalism is consistent with 
the fixation thesis is a complex and contingent question. See Solum, Originalism Versus 
Living Constitutionalism, supra note 3, at 1287–88. 
 59 Stephen M. Griffin, Pluralism in Constitutional Interpretation, 72 TEX. L. REV. 
1753, 1753 (1994). 



1460 The University of Chicago Law Review [93:1447 

 

prudential.60 Professor Richard Fallon, Jr. identified a somewhat 
different (though overlapping) list: arguments from text, the 
Framers’ intent, constitutional theory, precedent, and values.61 
More recently, Professor Mitchell Berman has argued that con-
stitutional rules are derived from claims on a set of constitutional 
principles grounded in social facts.62 Under “principled positiv-
ism,” acceptable arguments include those sufficiently “taken up” 
by the relevant actors—which means there is not a definite set of 
pluralist modes of constitutional argument that just is; what 
counts as legitimate is contingent on social norms and practice.63 

Importantly, pluralists do not deny the relevance of histori-
cal arguments that are the touchstone of originalist theories.64 
Where they disagree is over history’s primacy: To the pluralist, 
evidence about original meaning is but one of many pieces in an 
often complicated argumentative puzzle.65 

3. Common law constitutionalism. 
Under common law constitutionalism, a theory most associ-

ated with Professor David Strauss, the Constitution’s text is to 
be “treated in more or less the same way as precedents in a com-
mon law system.”66 If you “[p]ick up a Supreme Court opinion in 
a constitutional case, at random,” Strauss observes, “the text of 
the Constitution will [likely] play, at most, a ceremonial role” be-
cause “[m]ost of the real work will be done by the Court’s analysis 

 
 60 BOBBITT, CONSTITUTIONAL INTERPRETATION, supra note 14, at 12–13. 
 61 Fallon, A Constructivist Coherence Theory, supra note 14, at 1194–1209. 
 62 Berman, Our Principled Constitution, supra note 5, at 1368–70. Importantly, as 
a theory of constitutional content and not just a theory of adjudication, an approach like 
Berman’s treats the relevant constitutional principles not merely as evidence of the law, 
but as a determinants of the law. See Mitchell N. Berman & Kevin Toh, Pluralistic Non-
originalism and the Combinability Problem, 91 TEX. L. REV. 1739, 1742–43 (2013) (ex-
plaining this distinction). 
 63 See Berman, Our Principled Constitution, supra note 5, at 1331. Professor Jack 
Balkin has introduced a set of eleven topics of constitutional argument to guide constitu-
tional construction once original meaning runs out. See Jack Balkin, Arguing About the 
Constitution: The Topics in Constitutional Interpretation, 33 CONST. COMMENT. 145, 182, 
207 (2018). And Professor Richard Primus has argued that judges should select methods 
of argument based on the nature of the constitutional question. See Richard A. Primus, 
When Should Original Meanings Matter?, 107 MICH. L. REV. 165, 167–68 (2008). 
 64 See, e.g., BOBBITT, CONSTITUTIONAL INTERPRETATION, supra note 14, at 12–13. 
 65 Fallon, A Constructivist Coherence Theory, supra note 14, at 1252, 1254–58. 
 66 David Strauss, The Supreme Court 2014 Term—Foreword: Does the Constitution 
Mean What It Says?, 129 HARV. L. REV. 1, 4–5 (2015) [hereinafter Strauss, Does the 
Constitution Mean What It Says?]. 
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of its previous decisions.”67 Constitutional law, in other words, 
“emerges from [an] evolutionary process through the develop-
ment of a body of precedents.”68 Often, precedent will direct a 
clear outcome when a new case arises. But when precedent is 
“not clear, the judge will decide the case before her on the basis 
of her views about which decision will be more fair or is more in 
keeping with good social policy.”69 

To the common law constitutionalist, a precedent-based, evo-
lutionary interpretive method is the right approach because the 
common law method draws on “humility and cautious empiri-
cism.”70 As political philosopher Edmund Burke put it, because 
the “stock of reason . . . in each man is small . . . individuals 
would do better to avail themselves of the general bank and cap-
ital of nations and of ages.”71 And when it comes to the “general 
bank” of wisdom72 for understanding our Constitution, one can 
see why it might make sense to rely on the body of precedent that 
the Supreme Court has developed over time. 

4. Moral readings. 
Another influential first-order approach is philosopher 

Ronald Dworkin’s moral readings theory. On this theory, judges 
must “find the best conception of constitutional moral principles 
. . . that fits the broad story of America’s historical record.”73 
Dworkin’s approach contains two steps. At the fit step, a judge 
must use traditional tools such as text, history, and precedent to 
identify a set of interpretations that would be consistent with our 
legal picture.74 This “Dworkin of Fit” is “mainstream.”75 It is at 
the justification step that moral readings theory is distinctive. A 
judge must proceed to this step with some frequency because “dif-
ferent, even contrary, conceptions of a constitutional principle . . . 

 
 67 STRAUSS, THE LIVING CONSTITUTION, supra note 15, at 33. 
 68 Id. at 38. 
 69 Id. 
 70 Id. at 40. 
 71 EDMUND BURKE, REFLECTIONS ON THE REVOLUTION IN FRANCE 74 (Frank M. 
Turner ed., Yale Univ. Press 2003) (1790). 
 72 Id. 
 73 See DWORKIN, FREEDOM’S LAW, supra note 16, at 11. 
 74 See DWORKIN, LAW’S EMPIRE, supra note 10, at 338–39 (focusing on legal text); 
DWORKIN, FREEDOM’S LAW, supra note 16, at 8–9, 11 (focusing on history and precedent). 
 75 See Michael W. McConnell, The Importance of Humility in Judicial Review: A 
Comment on Ronald Dworkin’s Moral Reading of the Constitution, 65 FORDHAM L. REV. 
1269, 1271–72 (1996). 
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will often fit language, precedent, and practice well enough.”76 
When this happens, moral readings theory provides that a judge 
must “then decide on their own which conception does most credit 
to the nation”—which is to say, the judge should adopt the con-
stitutional principle that best justifies our legal landscape in the 
sense of casting it in its best moral light.77 

A point of clarification is in order. Because moral readings 
theory proceeds stepwise, one might characterize the initial fit 
step as a first-order theory, with the morality-based justification 
step serving as a second-order theory.78 But insofar as moral 
readings theorists believe the use of moral reasoning is necessary 
to find what they see as a correct constitutional answer, moral 
readings is better viewed as a first-order theory whose argumen-
tative tools (fit and justification) are both aimed at right an-
swers.79 First-order theories can thus comprise multiple kinds of 
arguments arranged in lexical priority.80 For moral readings 
theory, the key point is that it is a first-order theory under which 
political morality is not just a relevant argument to getting cases 
right—it is often the decisive one.81 

B. The Limits of First-Order Constitutional Theory 
The first-order contenders diverge—often sharply—over the 

kinds of evidence and arguments that legal thinkers are to con-
sider when setting out to reach a correct constitutional answer.82 
But if one looks beneath the surface, the theories share some-
thing significant in common: the candid recognition that in some 
cases, the evidence and arguments specified by each first-order 

 
 76 DWORKIN, FREEDOM’S LAW, supra note 16, at 11. 
 77 Id. 
 78 See, e.g., Nelson & Schwartzman, supra note 35, at 1099–1105. 
 79 See Ronald Dworkin, No Right Answer?, in LAW, MORALITY, AND SOCIETY: ESSAYS 
IN HONOUR OF H.L.A. HART 58, 84 (P.M.S. Hacker & J. Raz eds., 1977) [hereinafter 
Dworkin, No Right Answer?] (“For all practical purposes, there will always be a right 
answer in the seamless web of our law.”). 
 80 See, e.g., Fallon, A Constructivist Coherence Theory, supra note 14, at 1243–46 
(proposing a multi-step, or tiered, approach to pluralism); Samaha, Law’s Tiebreakers, 
supra note 34, at 1709 (describing this process as “lexical ordering”); JACK M. BALKIN, 
LIVING ORIGINALISM 256 (2011) [hereinafter BALKIN, LIVING ORIGINALISM] (arguing for 
a multi-tiered approach to originalism under which courts should perform constitutional 
construction using “all of the modalities of constitutional argument”). 
 81 See McConnell, supra note 75, at 1270 (“[I]n all of Dworkin’s writings I am unable 
to discover a[ ] . . . case in which ‘fit’ ever precluded [ ] Dworkin . . . from having his way.”). 
 82 See, e.g., supra note 46 and accompanying text (describing these disagreements). 
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theory can point in uncertain or conflicting directions, such that 
a single correct answer cannot be readily discerned.83 

1. The limits of originalism. 
Sometimes, original meaning is all that an originalist will 

need to decide a case. If asked whether Article IV’s use of the 
term “domestic violence” refers to abuse between domestic part-
ners, a legal thinker will be able to use her originalist tools to cor-
rectly answer that question: “No.”84 Other examples are plentiful.85 

But original meaning will not be enough in every case. Most 
originalists today believe in the existence of cases “where the full 
communicative content of the constitutional text,” as originally 
understood, is “consistent with more than one course of action.”86 
Originalists have given the space where original meaning runs 
out an evocative term: the “construction zone.”87 This construc-
tion zone exists for a straightforward reason: The original mean-
ing of a short document drafted more than two centuries ago will 
often fail to clearly resolve modern-day disputes.88 

Prominent originalists such as Professors Lawrence Solum, 
William Baude, Stephen Sachs, Michael McConnell, Randy 
Barnett, and Keith Whittington have all acknowledged that 
there are indeed hard cases in which evidence concerning a con-
stitutional provision’s original meaning will be unable to point 
conclusively to a single correct constitutional answer.89 To their 
credit, even the leading advocates for a determinate version of 
originalism, McGinnis and Rappaport, have “acknowledge[d] 

 
 83 The difference between uncertain and conflicting first-order evidence tracks the 
distinction that Solum has articulated between vagueness and ambiguity. See Solum, 
Interpretation-Construction Distinction, supra note 4, at 97–98. 
 84 Id. at 101–02. 
 85 See, e.g., Powell v. McCormack, 395 U.S. 486, 521–46 (1969) (canvassing history 
to reach the correct interpretation of Article I, Section 5). 
 86 See Lawrence B. Solum, Originalism and Constitutional Construction, 82 
FORDHAM L. REV. 453, 499 (2013) [hereinafter Solum, Originalism and Constitutional 
Construction]. 
 87 Id. at 469–71. 
 88 Solum offered a sophisticated account of this uncertainty. See id. at 499–503. 
 89 See McConnell, supra note 75, at 1292 (“Precedent sometimes conflicts with origi-
nal understanding [and] . . . longstanding practice sometimes conflicts with text.”); Solum, 
Originalism and Constitutional Construction, supra note 86, at 499; Barnett, Interpretation 
and Construction, supra note 4, at 67 (“[T]here is not always enough [original meaning] in-
formation to resolve a particular issue.”); WHITTINGTON, supra note 4, at 5; Baude & 
Sachs, The Law of Interpretation, supra note 34, at 1144 (“Of course we do agree that 
hard cases exist.”). 
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cases of vagueness that might not be resolved by the legal inter-
pretive rules.”90 For now, all of this underscores the crucial point: 
No originalist has publicly professed the implausible position that 
every single constitutional case is a 100% evidentiary wipeout.91 

2. The limits of pluralism. 
Pluralists also acknowledge hard cases in which the relevant 

modes of argument will be inconclusive. Indeed, a moment’s re-
flection should reveal just how difficult a problem this is for plu-
ralism. Because it calls on judges to consider a range of compet-
ing arguments grounded in text, history, structure, precedent, 
consequences, and more,92 the sources of uncertainty are multi-
plied. Not only can there be intramodal conflict (e.g., competing 
historical evidence on a constitutional question), but intermodal 
conflict, too (e.g., historical evidence that conflicts with struc-
tural or consequential arguments). This is what Fallon called 
pluralism’s “commensurability problem”: What should judges do 
in cases where the modes of constitutional argument conflict?93 
Fallon went so far as to call it one of “the most important” dilem-
mas in constitutional law.94 

Other leading pluralists have not ducked from this difficulty. 
“[I]t is a fundamental part of my views,” Bobbitt argued, “that 
the modalities . . . are incommensurable” when they conflict.95 
Berman has been equally candid about pluralism’s limits. A case 
can be difficult for pluralists, he wrote, when “a large number of 
our [argumentative] principles are implicated, but the bearing or 
activation of each is reasonably contested.”96 Pluralism is thus no 
more likely to yield unassailably correct answers in every consti-
tutional case than originalism. 

 
 90 John O. McGinnis & Michael B. Rappaport, The Power of Interpretation: Minimizing 
the Construction Zone, 96 NOTRE DAME L. REV 919, 940 (2021) [hereinafter McGinnis & 
Rappaport, The Power of Interpretation]. 
 91 As I describe in Part II.B.3, McGinnis and Rappaport have sought to minimize 
the construction zone by embracing a particular second-order theory, the 51–49 rule. 
 92 See supra notes 61–63 and accompanying text; Berman, Our Principled Constitution, 
supra note 5, at 1342. 
 93 Fallon, A Constructivist Coherence Theory, supra note 14, at 1191. 
 94 Id.; see also Berman & Toh, supra note 62, at 1764–77 (analyzing this problem). 
 95 Philip Bobbitt, Reflections Inspired by My Critics, 72 TEX. L. REV. 1869, 1954 
(1994) (criticizing theories that suggest “a hierarchical arrangement”). 
 96 Berman, Our Principled Constitution, supra note 5, at 1395–96 (describing the 
question of Tenth Amendment anticommandeering doctrine). 
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3. The limits of common law constitutionalism. 
The same is true for a common law constitutionalist. As 

Strauss has acknowledged, “sometimes, [precedent] will not dic-
tate a result,” whether because there is no on-point earlier ruling 
or because precedent “point[s] in different directions.”97 When 
this happens, a common law constitutionalist would “decide the 
case . . . on the basis of her views about which decision will be 
more fair or is more in keeping with good social policy.”98 But 
those are notoriously difficult judgments to make, too. As Strauss 
himself observed, the common law process “does not always pro-
vide crystal-clear answers.”99 

4. The limits of moral readings. 
Moral readings theory faces a similar limit. That is because 

the dictates of morality—much like the meaning of a complex his-
torical record, precedent, or multiple modes of constitutional ar-
gument—are often up for grabs. Perhaps the strongest proof of 
this dynamic is how moral readings theory has been leveraged in 
support of such divergent ends. Dworkin was himself a renowned 
liberal.100 Yet Professor Adrian Vermeule has defended his classical 
law, common good constitutionalist approach using the very moral 
readings “terms made famous by Ronald Dworkin.”101 Professor 
Charles Barzun has likewise identified a moral readings strand in 
the work of originalists Baude and Sachs.102 The simple point is 
this: If the right answers to constitutional cases are to be found 
through a moral reading of the Constitution, there is no reason 
to expect the resulting decision-making process to be anything 

 
 97 STRAUSS, THE LIVING CONSTITUTION, supra note 15, at 38. 
 98 Id. 
 99 Id. at 43. 
 100 James E. Fleming & Linda C. McClain, Dworkin’s Perfectionism 4 (Bos. Univ. 
Sch. of L., Pub. L. & Legal Theory Working Paper No. 15-45, 2015) (describing Dworkin 
as “the leading contemporary proponent of a liberal conception of justice”). 
 101 ADRIAN VERMEULE, COMMON GOOD CONSTITUTIONALISM 1–5, 16 (2022); see also 
SUNSTEIN, HOW TO INTERPRET THE CONSTITUTION, supra note 21, at 59 (noting that 
“Vermeule insists that common-good constitutionalism offers . . . better moral read-
ings” than Dworkin’s) (emphasis in original)). 
 102 Charles L. Barzun, Constructing Originalism or: Why Professors Baude and 
Sachs Should Learn to Stop Worrying and Love Ronald Dworkin, 105 VA. L. REV. ONLINE 
128, 145–46 (2019). 
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different from the process of moral reasoning itself—hard, con-
tested, and in some cases, deeply uncertain.103 

*  *  * 
None of this is meant to disparage the eminent first-order 

theories or their proponents. The fact that many leading thinkers 
openly recognize the limits of their preferred first-order theories 
in hard cases is, if anything, a testament to the power of intellec-
tual honesty. But it is also a testament to the need to engage 
more closely with the question of what we do—and what theory 
we choose to guide us—when our first-order tools of argument 
fail to yield a clear answer. 

Indeed, there is an important respect in which the foregoing 
Section has, if anything, understated the magnitude of first-order 
uncertainty in constitutional law. The discussion so far has pro-
ceeded on the assumption that a legal thinker will hold an uncon-
tested commitment to a single first-order theory. As Professor 
Courtney Cox has perceived, though, this assumption may not be 
accurate.104 An originalist judge may be uncertain among compet-
ing strands of originalism; a common law constitutionalist may be 
curious about pluralism; and so on.105 All of this uncertainty as to 
the right first-order theory to begin with would further compound 
our legal thinker’s difficulty in deciding what the right answer is 
in any case. And at some point, all this difficulty will be enough 
to inspire our legal thinker to look elsewhere for a decision rule—
to what Sunstein and Ullmann-Margalit called “a strategy for 
reducing the problems associated with making a first-order deci-
sion.”106 Our legal thinker will look, in other words, to a second-
order theory of constitutional law. 

 
 103 See Dworkin, No Right Answer?, supra note 79, at 83 (“We must also concede the 
theoretical possibility that two different political theories, which suggest different an-
swers to [a] question, for some reason each provide exactly as good a justification of the 
settled law as the other.”); see also WILLIAM MACASKILL, KRISTER BYKVIST & TOBY ORD, 
MORAL UNCERTAINTY 39–56 (2020); TED LOCKHART, MORAL UNCERTAINTY AND ITS 
CONSEQUENCES 143–68 (2000); ELY, supra note 46, at 58 (“We like Rawls, you like 
Nozick. We win, 6-3.” (quotation marks omitted)). 
 104 See Cox, supra note 27, at 760–65; see also Evan D. Bernick, Hedging Constitu-
tional Bets 18–30 (Feb. 10, 2021) (unpublished manuscript) (available at https://perma.cc/ 
5PRS-EPWJ). 
 105 See Cox, supra note 27, at 767–68. 
 106 Sunstein & Ullmann-Margalit, Second-Order Decisions, supra note 24, at 7. 
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II.  SECOND-ORDER CONSTITUTIONAL THEORY 
We have seen so far that in some hard constitutional cases, 

originalists, pluralists, common law constitutionalists, and moral 
readings theorists will find themselves in a kind of argumenta-
tive purgatory: a sense that their relevant bodies of evidence are 
not close to 100% in favor of one interpretation. Importantly, this 
is not a situation in which our legal thinker can just go back to 
the law library to find more first-order evidence that will magi-
cally resolve the dilemma. We are supposing that our thinker has 
skillfully exhausted all the evidence that is relevant under their 
preferred first-order theory, and the result is still something 
closer to a fifty-fifty jump ball than a 100% wipeout. And when 
this is true, our sophisticated legal thinker must have some theo-
retical basis or approach for deciding what to do—a second-order 
theory of constitutional adjudication. 

This Part explores the second-order choice. It begins with a 
description of several second-order theories that have been em-
ployed in a significant number of cases by the Supreme Court of 
the United States. Those are not the only theoretical options, to 
be sure. A judge could flip a coin, hold a weighted lottery, or do 
something else.107 But my aspiration here is to motivate readers 
to appreciate the significance of this second-order choice and be 
open to the possibility of a theory other than the one that cur-
rently dominates judicial decision-making. To my mind, these 
are goals better served by limiting my focus to a range of common 
second-order contenders, rather than covering the waterfront of 
all academic possibilities. And so the set of second-order theories 
used before by the Court itself seems as good a place to look for 
plausible competitors as any other. After canvassing the common 
second-order contenders, the Part considers some important ob-
jections to the very need for choosing a second-order theory. 

A. Some Common Second-Order Theories 
In different cases and at different times, the Supreme Court 

has used at least five distinct approaches for resolving first-order 
uncertainty. These approaches embrace the key feature of a 
second-order theory: They do not purport to offer evidence that 
one constitutional interpretation is more (or less) correct than 
another. Instead, they instruct a judicial decision-maker how to 

 
 107 See, e.g., Nelson & Schwartzman, supra note 35, at 1134. 
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act when 100% confidence in a legal proposition (or anything 
close to it) is not possible due to vague or conflicting first-order 
evidence. I begin with the approach embraced by today’s Court—
the 51–49 rule—before surfacing some other approaches that the 
Court has used: legislative deference, political process theory, 
stare decisis, and harm avoidance. A later Section explores the 
normative virtues and vices of each theory;108 the aim of the  
present Section is simply to identify leading second-order con-
tenders in the Court’s own work. 

1. The 51–49 rule. 
The most common second-order approach to resolving legal 

uncertainty is so familiar as to be unstated: rule in favor of 
whichever answer has more evidence to support it than any 
other. Professor Gary Lawson has written the most important 
and comprehensive descriptive account of this default rule, which 
he calls the “best-available-alternative” standard: In difficult 
cases, courts typically adopt the constitutional interpretation 
that is better than all other options, no matter how close or un-
certain the evidence.109 

Lawson, to his credit, is transparently ambivalent about this 
approach as a normative matter.110 The approach’s most vocal ad-
vocates are instead fellow originalists McGinnis and Rappaport. 
They call it the “51–49 rule,” under which an interpreter chooses 
“the better interpretation of a provision, even if it is only slightly 
better.”111 I follow McGinnis and Rappaport’s naming convention 
 
 108 See infra Part III.C. 
 109 LAWSON, EVIDENCE OF THE LAW, supra note 40, at 202–03; see also Gary Lawson, 
No History, No Certainty, No Legitimacy . . . No Problem: Originalism and the Limits of 
Legal Theory, 64 FLA. L. REV. 1551, 1561–63 (2012); Gary Lawson, Proving the Law, 86 
NW. U. L. REV. 859, 890–91 (1992). 
 110 See LAWSON, EVIDENCE OF THE LAW, supra note 40, at 193–208. In recent work, 
Lawson has suggested that uncertainty be resolved based on certain default presumptions 
that kick in contingent on whether state or federal power is being exercised. See Gary 
Lawson, Does Good Originalism Need Good History?, 77 FLA. L. REV 1975, 1998–99 (2025). 
 111 See McGinnis & Rappaport, The Power of Interpretation, supra note 90, at 938. 
This 51–49 rule, they argue, is “a key to reducing uncertainty” about the Constitution—
and they argue that it is called for by the Constitution itself. Id. I return to the second 
claim below. See infra Part II.B.3. I note now, though, that the 51–49 rule does not “re-
duc[e] uncertainty” about the Constitution in a strict sense; it is not, in other words, a 
first-order tool that would allow a legal thinker to become more confident that a given 
constitutional interpretation is the correct one. Instead, the rule is better thought of as a 
tool for deciding a constitutional question in the face of uncertainty, when people could 
reasonably reach different conclusions as to which outcome possesses 51% of the relevant 
evidence. 
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because it efficiently captures the rule’s distinctive feature: 
When the relevant body of evidence points in competing direc-
tions, choose the outcome that has more evidence to support it, 
however marginal the difference. I do so with some reservation 
though, for as McGinnis and Rappaport rightly note, their 51–49 
label is inapt in cases in which there are more than two plausible 
constitutional interpretations.112 In a case with three possible in-
terpretations, for example, the 51–49 rule would require a judge 
to rule in favor of the one with 34% of the evidence if the others 
each have 33%. In a case with four plausible interpretations, 26% 
of the evidence would be enough if each of the others have 25% 
or less—and so on. So, what the 51–49 rule really holds is that a 
judge should confer constitutional status upon a given interpre-
tation so long as it has a plurality of the evidence. 

No matter how it is labeled, though, the most important 
thing about the 51–49 rule for now is that it is not only original-
ists who have embraced it. Consider, for example, Strauss’s two-
step depiction of common law constitutionalism. Judges are to 
look first to precedent to see if it directs a clear outcome, and if it 
does not, they are to consider fairness and social policy.113 And 
what should one do if fairness and social policy aren’t conclusive 
in a single direction? The answer that is subtly baked into 
Strauss’s formulation is the 51–49 rule: When precedent is “not 
clear,” Strauss writes, a common law constitutionalist judge will 
rule in favor of the outcome that is “more fair or is more in keep-
ing with good social policy.”114 Much like McGinnis and Rappaport, 
Strauss would also rule for the proposition with more evidence to 
support it than any other—the only difference is the kind of first-
order evidence Strauss cares about. 

The same is true of moral readings theory. Recall how 
Dworkin argued that, after identifying all of the competing legal 
rules that would “fit” our legal story, a judge should rule based 
on political morality at the “justification” step.115 And Dworkin 
expressed a similar second-order preference for what to do when 
the justification step is itself uncertain: “A proposition of law . . . 
is true if the best justification that can be provided for the body 
of propositions of law already shown to be true provides a better 

 
 112 McGinnis & Rappaport, The Power of Interpretation, supra note 90, at 943. 
 113 See STRAUSS, THE LIVING CONSTITUTION, supra note 15, at 39. 
 114 Id. (emphasis added). 
 115 See supra notes 73–77 and accompanying text. 
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case for that proposition than for the contrary proposition.”116 
This is McGinnis and Rappaport’s 51–49 rule, only used to reach 
a decision amidst uncertainty about political morality rather 
than original meaning. 

A pluralist who embraces the 51–49 rule as a second-order 
theory would take the view that, in close cases, the correct an-
swer is the one that lays claim to 51% of the available evidence 
after all proper modes of argument are considered. Berman 
comes close to this position in his principled positivism approach, 
under which various modes of arguments can be activated and 
then mapped out using arrows of differing widths and lengths 
that point in opposing directions—with the right constitutional 
interpretation to be determined by deciding which proposition 
possesses greater net weight.117 Bobbitt would leave cases of in-
termodal pluralist conflict up to the individual “conscience” of the 
judge—where a conflicted judge would rule for whichever inter-
pretation is more conscientious than the alternatives.118 Fallon 
expressed an initial preference for hierarchical reasoning over an 
all-things-considered weighing test, though he later expressed 
uncertainty over that approach.119 

For its part, the Supreme Court does not explicitly employ 
the 51–49 rule to resolve uncertainty, at least not in as many 
words. The Court instead typically writes opinions with an air of 
certitude, as if there is always one and only one right outcome all 
along.120 This is what bothered Justice Brandeis so much: Even 
in cases in which he and his colleagues were only 55% convinced 
of a given interpretation, they were still expected to “act and vote 
as if [they] were one hundred percent convinced.”121 

 
 116 Dworkin, No Right Answer?, supra note 79, at 82 (emphasis added). 
 117 Berman, Our Principled Constitution, supra note 5, at 1393–1410 (providing illus-
trations of this dynamic). But see id. at 1395 (holding open the possibility that a better 
decision rule for close cases might involve “thresholds or functional equivalents”). 
 118 BOBBITT, CONSTITUTIONAL INTERPRETATION, supra note 14 at 168, 184–85. 
 119 Compare Fallon, A Constructivist Coherence Theory, supra note 14, at 1243–46 
(assigning “a hierarchical ordering” to the categories of constitutional argument where 
coherence is impossible), with Richard H. Fallon, The Many and Varied Roles of History 
in Constitutional Adjudication, 90 NOTRE DAME L. REV. 1753, 1812 n.300 (2015) (express-
ing uncertainty about his initial constructivist coherence model). Even a hierarchical plu-
ralist approach might use the second-order 51–49 rule to decide cases in favor of the side 
with slightly more evidence on the highest ranking mode of argument. 
 120 See TANG, SUPREME HUBRIS, supra note 42, at 100. 
 121 UROFSKY, supra note 39, at 836; see also supra text accompanying note 39. 
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But there are strong clues that the Court is actually default-
ing to a second-order rule under which any uncertainty is re-
solved in favor of the interpretation with the most first-order 
evidence to support it, no matter how close the case. Consider, 
for instance, how the presumption of constitutionality—which re-
jects the 51–49 rule in favor of a default that rules for the legis-
lature in close cases122—has fallen into disuse in recent years: 
Whereas the presumption was cited more than thirty times in 
each of the periods from 1961 to 1980 and 1981 to 2000, it was 
cited just six times from 2000 to 2017.123 Or consider the Court’s 
recent embrace of what is effectively the 51–49 rule in the related 
context of statutory interpretation, where it rejected the long-
standing second-order rule of Chevron deference to agencies and 
instead directed judges to “use every tool at their disposal to de-
termine the best reading of [an ambiguous] statute.”124 

These clues suggest that the Justices may share some of the 
academy’s penchant for the 51–49 rule’s use in close constitu-
tional cases. But the second-order debate is nowhere near settled. 
That is because the Supreme Court has followed different second-
order strategies in at least some difficult constitutional cases. 

2. Legislative deference. 
Sometimes, when the Supreme Court confronts uncertainty 

on a constitutional issue, it decides to leave in place the outcome 
that secured the blessing of the people’s elected officials. This ap-
proach goes by different names—“legislative deference,” “Thayer-
ianism,” or the “presumption of constitutionality”—but its core 
feature is simple: when the constitutionality of some government 
act presents a hard question, defer to the will of the democratic 
majority.125 For purposes of exposition, I use the terms “legisla-
tive deference” and “Thayerianism” interchangeably, though my 
use of the latter term is intended to capture the concept of defer-
ence more generally, rather than Thayer’s particular views. 

 
 122 See infra Part II.A.2. 
 123 Aaron Tang, Rethinking Political Power in Judicial Review, 106 CALIF. L. REV. 
1755, 1772–73 (2018) [hereinafter Tang, Rethinking Political Power]. 
 124 Loper Bright Enters. v. Raimondo, 144 S. Ct. 2244, 2266 (2024) (emphasis added). 
Indeed, this Article’s distinction between first- and second-order theories of constitutional 
adjudication could apply with similar conceptual force to the development of a fully 
worked-out approach to statutory interpretation. 
 125 See James B. Thayer, The Origin and Scope of the American Doctrine of Constitutional 
Law, 7 HARV. L. REV. 129, 142–44, 142 n.1 (1893). 
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Like the 51–49 rule, legislative deference is a familiar fea-
ture of our constitutional practice. In his foundational account of 
this approach, Professor James Bradley Thayer identified an 
eighteenth and nineteenth century pattern under which judges 
would deem an act of government unconstitutional only “when 
those who have the right to make laws have not merely made a 
mistake, but have made a very clear one,—so clear that it is not 
open to rational question.”126 Thayer cited roughly a dozen early 
state court cases and a handful of Supreme Court cases as sup-
port for this practice,127 but later scholars have added to the rule’s 
historical pedigree.128 Although Thayer himself advanced a ver-
sion of legislative deference that afforded greater leeway to acts 
of Congress than to state legislatures,129 the Supreme Court fre-
quently deferred to both kinds of legislative enactments in the 
mid-twentieth century.130 And prominent scholars such as 
McConnell have shown support for it alongside their first-order 
originalist commitments.131 

 
 126 Id. at 144. 
 127 Id. at 140–43. 
 128 See generally Derek A. Webb, The Lost History of Judicial Restraint, 100 NOTRE 
DAME L. REV. 289 (2024); Christopher R. Green, Clarity and Reasonable Doubt in Early 
State Constitutional Judicial Review, 57 S. TEX. L. REV. 169 (2015) [hereinafter Green, 
Clarity and Reasonable Doubt]. 
 129 See Thayer, supra note 125, at 154 (“If a State legislature passes a law which is 
impeached in the due course of litigation before the national courts . . . those courts may 
have to ask themselves a question different from that which would be applicable if the 
enactments were those of a co-ordinate department [i.e., Congress].”). Thayer was also 
less than clear on the propriety of judicial deference to executive actions, and scholars 
have explored the virtues and vices of such a posture carefully. See, e.g., id. at 130 (“Nei-
ther the written form nor the oath of the judges necessarily involves the right of reversing, 
displacing, or disregarding any action of the legislature or the executive which these de-
partments are constitutionally authorized to take.”); Gary Lawson & Christopher D. 
Moore, The Executive Power of Constitutional Interpretation, 81 IOWA L. REV 1267 (1996). 
 130 See, e.g., W. Coast Hotel v. Parrish, 300 U.S. 379, 397–98 (1937) (listing cases 
applying a presumption of constitutionality to defer to state legislation); United States v. 
Carolene Prods. Co., 304 U.S. 144, 148–49 (1938) (applying the same presumption of con-
stitutionality to a federal law). 
 131 See McConnell, supra note 75, at 1289 (“For most judges, most of the time, the 
principal constraint on constitutional authority is . . . deference to the decisions of repre-
sentative institutions in close cases.”); John O. McGinnis, The Duty of Clarity, 84 GEO. 
WASH. L. REV. 843, 845 (2016) (rejecting an extreme form of Thayerianism but agreeing 
that “originalists should require a clear violation of the Constitution before invalidating 
legislation”). But see Gary Lawson, Dead Document Walking, 92 B.U. L. REV. 1225, 1233–
35 (2012) (advocating legislative deference to state legislatures, but the opposite in fed-
eral constitutional cases). Note that McGinnis’s support for a version of Thayerianism 
raises the prospect that he and Rappaport may indeed be open to some form of legislative 
deference as a theory of constitutional adjudication, even if they believe the 51–49 rule is 
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Two elements distinguish legislative deference from the 51–
49 rule as a second-order theory: the applicable burden of proof 
and the resulting decision rule. With respect to the burden of 
proof, the 51–49 rule directs a judge to adopt whatever constitu-
tional interpretation has slightly more evidence to support it 
than any other. The Thayerian second-order approach requires 
more. Just how much more is a bit of an open question. At some 
times Thayer suggested that what was needed was proof of a 
“clear” constitutional violation; at other times, he described the 
practice as asking whether a statute was unconstitutional “be-
yond a reasonable doubt.”132 Either way, though, a judge who em-
braces legislative deference as a second-order rule would not 
strike a law down if the relevant first-order evidence were only 
51% in support of that outcome—and perhaps not even if the ev-
idence were 70% or 90% in that direction.133 

The second distinction is a decision rule for what the Thayer-
ian should do when the burden of proof is not satisfied. The decision 
rule for a 51–49 proponent is exceedingly simple: A position that 
does not have more first-order evidence than all the alternatives 
must be rejected.134 For the Thayerian, however, the heightened 
standard of proof creates a liminal zone in which some further 
instruction is required: situations in which the evidence is more 
consistent with a constitutional interpretation that would render 
a legislative act invalid, but does not surmount the reasonable 
doubt or clarity standard. In such cases, the Thayerian second-
order rule directs that a court should uphold the government act 
under challenge.135 
 
required as a tool for determining constitutional meaning. I am grateful to McGinnis and 
Rappaport for noting this distinction. 
 132 Thayer, supra note 125, at 150–51. Professor Christopher Green has argued that 
“clarity has a better pedigree” than the reasonable doubt standard to the extent the two 
are thought of as distinct burdens of proof. Green, Clarity and Reasonable Doubt, supra 
note 128, at 170, 182. 
 133 See C.M.A. McCauliff, Burdens of Proof: Degrees of Belief, Quanta of Evidence, or 
Constitutional Guarantees?, 35 VAND. L. REV. 1293, 1325 (1982) (finding that 126 out of 
171 surveyed judges quantified the reasonable doubt threshold in criminal law as requir-
ing at least 90% confidence). 
 134 In theory, another rule should be necessary for cases in which a legal thinker’s pre-
ferred body of first-order evidence is in perfect equipoise. However, McGinnis and Rappaport 
seem to suggest (at times) that the 51–49 rule completely eliminates any such cases. See 
McGinnis & Rappaport, The Power of Interpretation, supra note 90, at 938 (arguing that 
the 51–49 rule “eliminates the claim that the original meaning necessarily runs out in 
close cases”). 
 135 Most often, when the government is a party, the Thayerian second-order rule will 
result in the government prevailing. But one could imagine circumstances in which a 
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These two features—a burden of proof and a decision rule—
are what combine to create any second-order theory of constitu-
tional adjudication. For example, the presumption of liberty pro-
posed by Barnett can be understood as the second-order inverse 
of legislative deference—a decision rule that would require a judge 
to vote in favor of a person challenging government action unless 
the government can surmount its burden of proof.136 Barnett’s pro-
posal has not been embraced by the Supreme Court as such. The 
Court has, however, employed a hybrid second-order approach that 
mixes legislative deference with a kind of presumption of liberty.137 

3. Political process theory. 
In Democracy and Distrust, Ely developed a theory of judicial 

review based on the most important footnote in constitutional 
law138: footnote four in United States v. Carolene Products.139 The 
resulting theory can be understood as a hybrid second-order theory 
that combines legislative deference with something like Barnett’s 
presumption of liberty. 

More specifically, political process theory provides that in 
cases in which the democratic process is functioning properly, 
“value determinations are to be made by our elected representa-
tives.”140 Thus, the baseline second-order approach under process 
theory is legislative deference: Unless a law is clearly unconsti-
tutional, it should be upheld.141 But Ely also believed that this 
default should not apply in cases in which a specific constitu-
tional right is implicated, the “ins are choking off the channels of 

 
court is asked to review a statute that holds the government accountable as a defendant, 
such as by creating a private right of action or abrogating sovereign immunity. In such 
cases, deferring to the legislature might result in the government losing a damages suit. 
I note also that legislative deference can apply even in cases between private parties that 
implicate constitutional interpretation, to the extent one party is relying on a duly en-
acted statute or other government action. See, e.g., Michael H. v. Gerald D., 491 U.S. 110, 
130–31 (1989) (rejecting a due process challenge to a state law that created a particular 
paternity presumption). 
 136 See RANDY E. BARNETT, RESTORING THE LOST CONSTITUTION: THE PRESUMPTION 
OF LIBERTY 277–79 (2004) [hereinafter BARNETT, LOST CONSTITUTION] (explaining how 
this presumption of liberty would work). 
 137 See infra Part II.A.3. 
 138 ELY, supra note 46, at 75–77 (citing Carolene Prods. Co., 304 U.S. at 152 n.4). 
 139 304 U.S. 144 (1938). 
 140 ELY, supra note 46, at 103. For a discussion of the normative arguments in favor 
of Ely’s theory, see infra Part III.C.2. 
 141 See Carolene Prods. Co., 304 U.S. at 152 n.4 (ruling for the government based on 
the baseline “presumption of constitutionality”). 
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political change,” or political majorities are “systematically dis-
advantaging some minority out of simple hostility.”142 In those 
cases, Ely would flip the second-order default rule and decide 
against the government in close cases in which it fails to sur-
mount its heightened burden of proof.143 

Of course, whether a challenger or the government can meet 
its burden in these different scenarios is a function of a judge’s 
preferred first-order theory, and Ely was not especially focused 
on that question.144 This is why Ely’s theory is best thought of as 
a second-order theory rather than its own first-order approach to 
identifying right constitutional answers.145 

4. Stare decisis. 
Another well-known second-order decision rule is stare deci-

sis. The Court often adheres to a prior constitutional ruling of 
uncertain correctness because doing so furthers the value of legal 
stability.146 Stare decisis is not available in every case for the sim-
ple reason that many issues are ones of first impression. But 
when the Court has decided a question before, sticking with a 
prior rule is one way to come to a decision in the face of uncer-
tainty over competing constitutional interpretations.147 

Of course, the decision rule is only half of what makes up a 
second-order theory. One who wishes to follow stare decisis in a 
close case must begin by identifying the threshold burden of proof 

 
 142 Ely, supra note 46, at 103. 
 143 See id. 
 144 Ely was clear in his opposition to originalism or, as he called it, “interpretivism.” 
Id. at 11–41. But as Berman has pointed out, Ely’s project was not concerned with figur-
ing out what “are our constitutional requirements.” Berman, Our Principled Constitution, 
supra note 5, at 1338. 
 145 Thus, for example, one could imagine an originalist embracing political process 
theory as a second-order rule: in cases in which original meaning is inconclusive, defer to 
the legislature unless one of Ely’s triggering conditions is present. Solum has identified 
this theoretical combination. See Solum, The Constraint Principle, supra note 52, at 132–33. 
 146 Kimble v. Marvel Ent., LLC, 576 U.S. 446, 455 (2015) (“[I]t is usually ‘more im-
portant that the applicable rule of law be settled than that it be settled right.’” (quoting 
Burnet v. Coronado Oil & Gas Co., 285 U.S. 393, 406 (1932) (Brandeis, J., dissenting))). 
 147 See, e.g., Gamble v. United States, 139 S. Ct. 1960, 1981–84, 1986 (2019) (Thomas, 
J., concurring) (explaining that when there is “honest disagreement” about the Constitution 
and a prior ruling is not “demonstrably erroneous,” it is okay to adhere to precedent under 
stare decisis). Note that some might view the stare decisis framework as a first-order con-
sideration, but my own sense is that it is decidedly a second-order tool because it expressly 
accepts the possibility that an incorrect ruling might nonetheless be the proper outcome 
if the legal question is sufficiently close. See id. at 1986. I thank Professor Michael Gilbert 
for this important observation. 
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beyond which they would be willing to overturn a prior case. 
That, it turns out, is quite a divisive question. Some Justices 
would require a showing that a prior ruling is not just wrong, but 
egregiously wrong before it may be overruled.148 Perhaps this is 
meant to function as an extremely high proof threshold—some-
thing close to 100% confidence that a prior ruling is erroneous. 
Justice Clarence Thomas disagrees; he would adopt a lower 
threshold and decline to follow a prior ruling so long as it is “de-
monstrably erroneous.”149 Perhaps this is something closer to a 60% 
or 70% threshold. As this disagreement shows, the initial choice of 
a burden of proof threshold for any second-order theory is likely to 
be a personal one—and subject to reasonable disagreement. 

5. Harm avoidance. 
A final second-order approach that the Supreme Court uses 

to resolve uncertainty is harm-avoider constitutionalism: The 
Court sometimes “decides hard constitutional cases against the 
group that can best avoid the harm it would suffer from an ad-
verse decision.”150 Cruzan v. Missouri Department of Health151 is 
a cogent example of this approach. There, when asked whether 
the Constitution prohibited Missouri’s requirement of “clear and 
convincing evidence” of a persistently vegetative patient’s desire 
to terminate life-sustaining treatment, the Court did not rest on 
first-order arguments over text, history, or precedent.152 Nor did 
it fall back on a second-order theory like the 51–49 rule or legisla-
tive deference.153 The Court instead compared the options that both 
sides would have for avoiding the harms of an erroneous, adverse 
decision and ruled against the side with better options. Thus, 
whereas a ruling against the state would be “irrevocable” because 
“[a]n erroneous decision to withdraw life-sustaining treatment [ ] 
is not susceptible of correction,” a mistaken ruling against the pa-
tient’s family could “eventually be corrected or . . . mitigated” 
through the “discovery of new evidence regarding the patient’s 
 
 148 See, e.g., Dobbs v. Jackson Women’s Health Org., 142 S. Ct. 2228, 2265 (2023); 
Ramos v. Louisiana, 140 S. Ct. 1390, 1414–15 (2020) (Kavanaugh, J., concurring). 
 149 Ramos, 140 S. Ct. at 1421 (Thomas, J., concurring); see also supra note 147. 
 150 Tang, Harm-Avoider Constitutionalism, supra note 35, at 1886 (emphasis omitted). 
Because the Court has used this theory outside of constitutional cases (e.g., in statutory 
interpretation disputes), I have also described it using the more general label of the “least 
harm principle.” See Tang, Consequences and the Supreme Court, supra note 35, at 976. 
 151 497 U.S. 261 (1990). 
 152 See Tang, Harm-Avoider Constitutionalism, supra note 35, at 1861. 
 153 See id. 
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intent,” “changes in the law,” “advancements in medical science,” 
or the “death of the patient” in the usual course.154 Because the pa-
tient and her family had better options for avoiding harm, the 
Court ruled against them.155 And the Court has used the same ap-
proach in a range of cases involving the Equal Protection Clause,156 
Dormant Commerce Clause, presidential immunity, and more.157 

Like the other second-order theories, harm-avoider constitu-
tionalism requires an initial burden of proof threshold above 
which a judge’s first-order determination will be dispositive. 
Much like how the 51–49 rule has gone unstated in its use at the 
Court, though, the Justices have never explicitly declared (in 
Cruzan or elsewhere) just how unsure they must be about the 
underlying constitutional question before considering harm 
avoidance.158 My own view is that adopting a higher burden of 
proof threshold is more consistent with the limits of judicial 
knowledge, but I also recognize that “[d]ifferent Justices will 
reasonably hold differing views as to how close to equipoise the 
evidence must be on either side of a constitutional issue before 
admitting uncertainty.”159 For now, though, the key is to see that 
in at least some hard cases, the Court neither rules in favor of 
the position with a bare plurality of the evidence nor defers to the 
legislature. It instead acts to minimize the costs of a potentially 
erroneous interpretation by deciding against the side that has 
superior options for avoiding its harm.160 

*  *  * 
To summarize, each of the leading second-order theories en-

tails two elements: a burden of proof and a decision rule for what 

 
 154 Cruzan, 497 U.S. at 283. 
 155 See id. 
 156 U.S. CONST. amend. XIV, § 1. 
 157 Tang, Harm-Avoider Constitutionalism, supra note 35, at 1860–69 (collecting 
cases). 
 158 In cases in which the better harm avoider is itself uncertain, the Justices have an 
additional choice: Should they rule in favor of whichever side has the slightly better harm-
avoidance argument, or employ some other second-order rule, such as legislative defer-
ence? See infra note 291 and accompanying text; Tang, Harm-Avoider Constitutionalism, 
supra note 35, at 1902–03. 
 159 Tang, Harm-Avoider Constitutionalism, supra note 35, at 1887. 
 160 Barzun and Gilbert have proposed a related “conflict avoidance” approach under 
which a court would decide hard cases against the party that could have most easily 
avoided the constitutional conflict at issue. See Charles L. Barzun & Michael D. Gilbert, 
Conflict Avoidance in Constitutional Law, 107 VA. L. REV. 1, 12–13 (2021). 
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to do if that burden is not satisfied.161 Sometimes the burden of 
proof is articulated in qualitative terms—such as the Thayerian 
requirement of proof of a constitutional violation that is “clear” 
or “beyond a reasonable doubt.”162 The 51–49 rule, by contrast, is 
quantitative. Sometimes the requisite burden of proof is unspo-
ken; sometimes it is the subject of open contestation.163 Im-
portantly, what these differing proof thresholds reflect is compet-
ing values and individual attitudes, not some objective empirical 
truth in the world about when first-order uncertainty is too great 
to tolerate.164 

Part III.C explores the important question of how a legal 
thinker might choose among these second-order contenders. But 
before doing so, I first consider a series of objections to the very 
idea of choosing a second-order theory of adjudication. 

B. Some Objections to Second-Order Theory 
This Section takes up three important objections to the claim 

that a second-order theory will sometimes be necessary to resolve 
difficult questions of constitutional law. 

 
 161 One could imagine additional second-order approaches that are activated based 
on particular kinds of substantive disputes. For example, Gilbert has proposed a second-
order approach tailored to the unique challenges of interpreting unclear ballot initiatives. 
See Michael D. Gilbert, Interpreting Initiatives, 97 MINN. L. REV. 1621, 1646–51 (2013). 
In the statutory interpretation context, the rule of lenity is a second-order approach spe-
cific to criminal law. See Tang, Consequences and the Supreme Court, supra note 35, at 
1014–15. Sunstein has famously advanced a case for a “decisional minimalism” in consti-
tutional adjudication. CASS R. SUNSTEIN, ONE CASE AT A TIME 3–4 (2001). To the extent 
this approach counsels judges to write narrow rather than broad opinions after they have 
arrived at an outcome, however, decisional minimalism strikes me as less an approach 
for resolving uncertainty and more an approach for how best to “justify an outcome” in 
the process of opinion writing. Id. at 3. 
 162 See supra Part II.A.2. 
 163 See supra Part II.A.4–5. 
 164 Nelson and Schwartzman have identified two other prominent theories as second-
order contenders: proportionality review and interest balancing. See Nelson & Schwartzman, 
supra note 35, at 1128–29. I consider both to be first-order theories. The leading proportion-
ality case is the Canadian Supreme Court’s decision in R. v. Oakes, [1986] 1 S.C.R. 103 
(Can.). But Oakes holds that proportionality review is directly required by the Canadian 
Charter of Rights and Freedoms; it is not a second-order approach for resolving uncertainty 
about the Constitution. See id. 138–41. And as Nelson and Schwartzman have recognized, 
interest balancing could well be a part of the American menu of first-order options. See 
Nelson & Schwartzman, supra note 35, at 1128 & n.133; Sherif Girgis, Unfinished Liber-
ties, Inevitable Balancing, 125 COLUM. L. REV. 531, 534 (2025) (“[B]alancing at the right’s 
semantic core is inevitable for . . . general liberties, including free speech, free exercise, 
and Second Amendment rights.” (emphasis in original)). 
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1. Reflective equilibrium. 
An initial objection suggests that our legal thinker can elim-

inate the need for second-order decision-making in hard cases by 
employing a sophisticated reasoning strategy: reflective equilib-
rium.165 Fallon was the most renowned proponent of this idea. In 
cases in which judges face a commensurability problem—that is, 
in which the different modes of argument such as text, history, 
precedent, and consequences conflict with one another—Fallon 
suggested that a judge should “reexamine[ ]” “any or all of the 
individual conclusions” and “adjust[ ]” her results “insofar as 
plausible.”166 The goal of doing so is “to achieve a uniform out-
come” and thereby eliminate the evidentiary disagreement that 
existed when our legal thinker first sat down with the briefs.167 
And although Fallon defended the use of reflective equilibrium 
in the first-order context of constitutional pluralism, one could 
easily imagine an originalist, common law constitutionalist, or 
moral readings theorist working to eliminate first-order uncer-
tainty in much the same way, by continually reassessing their 
initial evidentiary judgments to gradually eliminate their 
doubts. 

There is surely something to be said for this discursive pro-
cess. A judge need not throw up their hands at the first sign of 
evidentiary or argumentative inconsistency; sometimes (perhaps 
even often), our initial judgments will prove incorrect given new 
information. In truth, reflective equilibrium is a natural process in 
any legal thinker’s decision-making procedure; as human beings, 
we continually revisit our prior judgments based on new evidence, 
and the first-order interpretive task should be no different.168 

But as Fallon also acknowledged, a judge cannot adjust their 
first-order conclusions to achieve 100% evidentiary uniformity in 
every close case. That kind of approach would be a “plain invita-
tion to intellectual dishonesty and deceit,” little more than an 
effort by judges to “manipulate one or more of their findings.”169 
Fallon thus concluded that “there . . . ought to be limits to the 
extent to which provisional conclusions can be adjusted” and 
cases in which reflective equilibrium “cannot or ought not to be 
 
 165 See JOHN RAWLS, A THEORY OF JUSTICE 48 (1971). 
 166 Fallon, A Constructivist Coherence Theory, supra note 14, at 1240. 
 167 Id. 
 168 See Dan Simon, A Third View of the Black Box: Cognitive Coherence in Legal Decision 
Making, 71 U. CHI. L. REV. 511, 551–52 (2004). 
 169 Fallon, A Constructivist Coherence Theory, supra note 14, at 1249. 
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achieved.”170 Even on Fallon’s forceful account, in other words, 
the search for reflective equilibrium will not eliminate the need 
for second-order theory—it will at most nudge some cases across 
whatever burden of proof threshold a legal thinker chooses to 
adopt for their first-order judgment to prevail. 

2. Additional tiers of first-order evidence. 
A second objection contends that instead of falling back on a 

second-order theory of adjudication, a sophisticated legal thinker 
who faces legal uncertainty can simply admit more kinds of evi-
dence into her first-order calculus. Nelson and Schwartzman, for 
example, have flagged the possibility that “[w]hen the law is in-
determinate or uncertain, [one can] rely on morality (or pol-
icy).”171 The idea seems to be that the admission of additional 
modes of argument can render tractable a decision that once 
seemed difficult when it was based on an initial set of evidence 
and arguments. 

This strategy works only rarely, for reasons discussed below. 
But I start with a taxonomic point: The thrust of this objection 
is essentially an argument for multitiered, pluralist first-order 
theories of interpretation. Such theories are quite common. Some 
originalists, such as Professor Jack Balkin, view original mean-
ing as a top tier form of argument that can be supplemented by 
plural modes of argument aimed at discerning a right answer 
when original meaning is underdeterminate.172 Common law con-
stitutionalism can be characterized as a multitiered first-order 
theory, too, with fairness and social policy permitted to enter only 
where precedent is unclear.173 Likewise with moral readings 
theory: The first tier is fit, and the second tier is justification.174 
Insofar as each of the tiers within these approaches is aimed at 
getting a right answer (rather than providing a decision rule 
when no right answer can be found), each approach remains a 
first-order theory of interpretation, just one with multiple steps. 

What matters for now, though, is that these tiered ap-
proaches will only occasionally move a case from uncertainty to 
 
 170 Id. at 1243. 
 171 Nelson & Schwartzman, supra note 35, at 1104; cf. Baude, supra note 58, at 2353 
(“Whereas [ ] pluralist conceptions are flat, under my view they are hierarchically struc-
tured, with originalism at the top of the hierarchy.”). 
 172 See BALKIN, LIVING ORIGINALISM, supra note 80, at 256–57. 
 173 See Strauss, Does the Constitution Mean What It Says?, supra note 66, at 7. 
 174 See supra notes 78–80 and accompanying text. 
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a conclusive answer. An analogy can help. Suppose a married 
forty-year-old is deciding whether to immigrate to a new country. 
They identify the four most important factors to shape their 
choice: job prospects, spousal happiness, educational choices for 
their children, and proximity to family. Suppose that two of these 
factors, job prospects and child educational opportunities, weigh 
in favor of the move. But the other two, spousal happiness and 
proximity to family, weigh against it. Our person finds the overall 
decision is close to equipoise. Is it likely that adding a fifth con-
sideration that is, by definition, less important than the original 
four—perhaps a factor like the weather—will be so decisive as to 
suddenly render conclusive a decision that was irreducibly hard 
on the original four factors that count most? The answer is al-
most certainly not, short of a most extreme case (e.g., moving to 
Antarctica from Hawaii). 

Yet this is the structure of the argument that first-order un-
certainty can be resolved by admitting additional evidence to 
one’s calculus. For the moral readings theorist, for instance, is it 
likely that a case that is very close on traditional fit grounds such 
as text, history, and precedent will suddenly become a one-way 
wipeout on grounds of political morality? If the answer is yes, and 
one is ready to overlook conflicting textual, historical, and prece-
dential evidence, what that reveals is not that admitting addi-
tional evidence can resolve uncertainty in hard cases, but rather 
that a case was not hard to begin with because morality was a 
legal thinker’s dominant, first-tier mode of argument all 
along.175 Absent that kind of a marked shift, the additional-forms-
of-argument strategy is unlikely to resolve more than a few close 
cases under one’s preferred first-order approach.176 

3. The Constitution requires the 51–49 rule. 
A final objection changes gears, arguing that even if there is 

an irreducible need to apply a second-order strategy in certain close 
cases, the Constitution has already chosen one for us: the 51–49 
rule. McGinnis and Rappaport are the most forceful champions of 
 
 175 See McConnell, supra note 75, at 1270, 1272–76. 
 176 Moreover, as Professor Adam Samaha has convincingly shown, there are chal-
lenging tradeoffs inherent in the idea of deciding difficult cases through the admission of 
additional, lexically tiered forms of evidence. See Adam M. Samaha, If the Text Is Clear—
Lexical Ordering in Statutory Interpretation, 94 NOTRE DAME L. REV. 155, 173–87, 186 
(2018) (describing tradeoffs across decision quality, decisiveness, and decision costs based 
on different approaches for when additional modes of evidence may be considered). 
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this view.177 They have argued that “the Constitution’s meaning 
should be interpreted based on the applicable interpretive rules of 
the time” because that is what both the Constitution’s enactors and 
the ordinary public would have understood at the Founding.178 
Having adopted this view, they have further contended that one of 
these original interpretive rules was the 51–49 rule.179 

One potential threshold problem for this account is histori-
cal: It is possible that neither the enactors nor the ordinary pub-
lic would have thought of our Constitution as amenable to the 
kind of textualist statutory interpretation that McGinnis and 
Rappaport have proposed.180 Professor Jonathan Gienapp has ar-
gued that the founding generation instead viewed the Constitution 
very differently: It was neither “fundamentally a written text,” 
nor was it clearly “susceptible to orthodox legal reasoning, inter-
pretation, and adjudication.”181 It was instead thought of much 
like the British Constitution—as a collection of customs, prece-
dents, and conventions accumulated over time.182 Thus, to the ex-
tent Founding Era Americans agreed on interpretive rules like 
the 51–49 rule, it is unclear that they would have thought them 
applicable to the Constitution to begin with. 

In any case, even if the Constitution was originally and 
widely understood as a text amenable to ordinary legal interpre-
tation, there remains a bigger, glaring problem: If the Framers 
had wanted their so-called original methods of constitutional 
interpretation to be fixed, forever binding future interpreters to 
follow them, wouldn’t they have written that in the text?183 And 

 
 177 See McGinnis & Rappaport, The Power of Interpretation, supra note 90, at 940; 
see also JOHN O. MCGINNIS & MICHAEL B. RAPPAPORT, ORIGINALISM AND THE GOOD 
CONSTITUTION 142–43 (2013) [hereinafter MCGINNIS & RAPPAPORT, ORIGINALISM AND 
THE GOOD CONSTITUTION]. 
 178 MCGINNIS & RAPPAPORT, ORIGINALISM AND THE GOOD CONSTITUTION, supra 
note 177, at 117. 
 179 McGinnis & Rappaport, The Power of Interpretation, supra note 90, at 942. 
 180 See John O. McGinnis & Michael B. Rappaport, Unifying Original Intent and 
Public Meaning, 113 NW. U. L. REV. 1371, 1396 (2019) (asserting that “[t]he original inter-
pretive rules for the Constitution grew out of the statutory interpretive rules in England and 
in the colonies in the eighteenth century”). 
 181 JONATHAN GIENAPP, THE SECOND CREATION: FIXING THE AMERICAN 
CONSTITUTION IN THE FOUNDING ERA 7 (2018) [hereinafter GIENAPP, THE SECOND 
CREATION]. But see John O. McGinnis & Mike Rappaport, The Constitution Neglected, 
LAW & LIBERTY (Jan. 16, 2025), https://perma.cc/54KR-GNSR (criticizing Gienapp for fail-
ing to wrestle with the text of the Constitution as evidence of the document’s legal nature). 
 182 GIENAPP, THE SECOND CREATION, supra note 181, at 26–27. 
 183 See Gregory Bassham, How Not to Argue for Originalism: A Review of McGinnis 
and Rappaport’s Originalism and the Good Constitution, 42 J. COLL. & U. L. 235, 242 
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in the absence of such text, why would judicial methods of con-
stitutional interpretation be any different from other judicial 
practices deployed at common law—susceptible to gradual 
change over time?184 

McGinnis and Rappaport have responded that any uncer-
tainty over whether constitutional interpretive rules (like the 
51–49 rule) were fixed by the Constitution can simply be resolved 
in their favor by using the 51–49 rule itself.185 But this will not 
work. The question we are trying to answer is whether early 
Americans understood the Constitution to enshrine the 51–49 
rule as a method for its own interpretation. To assert that the 
answer is yes because the 51–49 rule satisfies the 51–49 rule is 
to assume an answer based on the very question we are asking.186 

Finally, even if one believes the original methods of interpre-
tation were somehow fixed by our Constitution without any tex-
tual basis, the more supported second-order approach may have 
been legislative deference, not the 51–49 rule. To defend the 51–
49 rule, McGinnis and Rappaport pointed to a single statement 
from a U.S. Congressman, Fisher Ames, during debates over the 
U.S. Bank.187 That is far less evidence than Thayer’s list of cases 
 
(2016) (book review) (“[T]he enactors never voted on any proposed method of interpreting 
the Constitution and the Constitution is silent on the matter. It is unclear, then, why present-
day interpreters are bound by . . . unexpressed and unratified interpretive intentions.”). 
 184 See Learned Hand, Is There a Common Will, 28 MICH. L. REV. 46, 50 (1929) (“Our 
common law is the stock instance of a combination of custom and its successive adapta-
tions. The judges receive it and profess to treat it as authoritative, while they gently 
mould it the better to fit changed ideas.”); Aaron-Andrew P. Bruhl, The General Law and 
the Local Law of Interpretation, 94 U. CHI. L. REV. (forthcoming 2027) (manuscript at *10–
11) (available at https://perma.cc/R6YY-FUT4) (arguing that “to the lawyers of the fram-
ing era,” interpretive methodology was “part of the common law” subject to change over 
time); see also 1 WILLIAM BLACKSTONE, COMMENTARIES *68 (explaining that “the rules of 
expounding wills, deeds, and acts of parliament” are a part of the “common law, properly 
so called”). 
 185 See John O. McGinnis & Michael Rappaport, Jack Balkin on Original Methods 
Originalism: A Response, BALKINIZATION (Nov. 14, 2018), https://perma.cc/7CN3-W49B 
(“Where there was disagreement about which interpretive rule to apply, [people alive at the 
Founding] would choose . . . the rule that had greater support—what we call the 51/49 rule.”). 
 186 To the extent McGinnis and Rappaport believe there was consensus about the 51–49 
rule as a tool for choosing among competing interpretive methods (even if not for choosing 
among competing legal interpretations), the same problem exists: In the absence of any 
text announcing it, how can we be sure that the enactors thought that rule applicable to 
interpreting our Constitution? And if their response is that any uncertainty over the 51–49 
rule’s status as an original method for deciding if the 51–49 rule was itself an original inter-
pretive rule can be resolved by relying yet again on the 51–49 rule in their favor, the 
problem with the argument should be clear. 
 187 See McGinnis & Rappaport, The Power of Interpretation, supra note 90, at 942 
(attributing to Ames the statement that “even if doubts did still remain on two different 
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expressing the “beyond a reasonable doubt” standard needed to 
strike down a law.188 Indeed, in an important concession, McGinnis 
and Rappaport recognized that the historical case for legislative 
deference as an original second-order method may be stronger 
than the case for the 51–49 rule.189 

The ultimate takeaway is that it is very unlikely that some 
generally understood second-order method for deciding hard 
cases was fixed into our Constitution at the Founding—and even 
if there was, it might have been legislative deference. And, of 
course, only a very particular kind of originalist (an original 
methods originalist) would be bound by such a rule in all events.190 
For a legal thinker who subscribes to any other first-order theory, 
the choice among second-order theories will have to be made 
based on normative arguments. That is the matter I turn to now. 

III.  HOW TO CHOOSE A SECOND-ORDER THEORY 
This Part considers how a legal thinker might go about choos-

ing a second-order theory of constitutional adjudication. Part III.A 
sets the stakes using the case of Trump v. United States191 as an 
example.192 The choice among second-order theories, we will see, 
 
interpretations,” he would “embrace [the reading] least involved in doubt” (alteration in orig-
inal) (quotation marks omitted) (quoting 14 DOCUMENTARY HISTORY OF THE FIRST FEDERAL 
CONGRESS OF THE UNITED STATES OF AMERICA 390 (William Charles diGiacomantonio et al. 
eds., 1995))). They also pointed to a negative inference from criminal law’s reasonable doubt 
standard, id., and a string cite to a few cases without pincites or quotes, MCGINNIS & 
RAPPAPORT, ORIGINALISM AND THE GOOD CONSTITUTION, supra note 177, at 143 & n.12. 
 188 See supra Part II.A.2. 
 189 McGinnis & Rappaport, Original Methods Originalism, supra note 57, at 
775 n.81 (“It may be that Thayer’s rule . . . would require deference to the Legislature 
even in cases where the Judiciary’s interpretation was somewhat more plausible than the 
Legislature’s.”). 
 190 See Keith E. Whittington, Constructing a New American Constitution, 27 CONST. 
COMMENT. 119, 127 (2010) (describing his originalist view that “[s]tandards of deference, 
methods of constitutional interpretation, and the like are themselves ultimately a matter 
of constitutional construction,” which is to say they are not required by the Constitution 
itself). As Balkin has pointed out, the conclusion for original law originalism is somewhat 
different: “[I]nstead of an [sic] well-articulated ‘law of interpretation,’ we have an evolu-
tionary practice of legal rhetoric” that can change permissibly so long as people use new 
forms of argument and they are taken seriously. Jack Balkin, The Second Creation and 
Originalist Theory, BALKINIZATION (Oct. 15, 2018), https://perma.cc/XAU9-DYJS. 
 191 144 S. Ct. 2312 (2024). 
 192 I do so with some reservation, for I acknowledge that a toy case can confound 
readers by trading on disagreement over unspoken aspects of the underlying case’s rea-
soning. See Nelson & Schwartzman, supra note 35, at 1138 (“[T]oy cases can be mislead-
ing.”). My goal is thus to present the majority’s reasoning in Trump v. United States in 
its best possible light. Indeed, I suggest the majority’s ultimate ruling in Trump v. United 
States may well have been the least bad interpretation under a pluralist approach and 
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matters immensely. I hope to show that, to the extent one disa-
grees with the outcome in Trump v. United States—the recogni-
tion of a robust form of presidential immunity from criminal 
prosecution193—the strongest target for criticism is neither the 
majority’s first-order theory (pluralism) nor its pluralist eviden-
tiary conclusions (which were at the very least legible). The 
Trump v. United States majority’s reasoning was, in other words, 
within the realm of constitutional plausibility. The bigger prob-
lem is that the majority decided the case using a second-order 
rule that conferred constitutional status upon an immunity rule 
that was supported by a bare plurality of the evidence. 

Yet that was not the only option available to the Court. 
Part III.B thus explores how the case might have come out under 
a different second-order theory. Finally, armed with this concrete 
illustration, Part III.C discusses how one might choose a second-
order theory among the 51–49 rule and its competitors. 

A. The Stakes of Second-Order Theory: Trump v. United 
States 
In Trump v. United States, the Court applied pluralism as 

its first-order theory of interpretation and the 51–49 rule as its 
second-order theory for deciding close cases. Broad presidential 
immunity from criminal prosecution is now the rule in our con-
stitutional system, in other words, because the Court found 
slightly more of the pluralist evidence to support that position 
over three other interpretive possibilities.194 Indeed, a strong case 
exists that the Court adopted this interpretation even though it 
was more likely wrong than not—a striking outcome made possi-
ble by the 51–49 rule in cases with more than two plausible con-
stitutional rules. 

1. Trump v. United States and first-order pluralism. 
After federal prosecutors indicted former President Donald 

Trump based on a series of acts after he lost the 2020 election, 
he moved to dismiss the indictment on the ground that the 

 
thus the proper outcome under the 51–49 rule. See infra Part III.A.1–2. The question is 
whether the Court ought to have embraced a different second-order theory instead. 
 193 144 S. Ct. at 2326–27. 
 194 See infra Part III.A.2. 
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Constitution grants him immunity from criminal prosecu-
tion.195 To decide whether the Constitution confers such immunity, 
the Court employed a first-order interpretive method that was 
textbook pluralism: It assessed arguments based on text, history, 
structure, precedent, and consequences.196 And it used these modes 
of argument to choose among four credible interpretations of the 
Constitution: (1) no presidential immunity from criminal prose-
cution whatsoever; (2) a narrow immunity only for acts within 
the President’s exclusive constitutional powers; (3) a broad, pre-
sumptive immunity for all official acts (plus absolute immunity 
for acts within the President’s exclusive power); and (4) an ab-
solute immunity that can be overridden only after a successful 
impeachment.197 What follows is a recounting of the strongest 
pluralist arguments for each of these four positions. 

a) No presidential immunity.  Four federal judges consid-
ered President Trump’s claim to constitutional immunity from 
criminal prosecution prior to the Supreme Court.198 All four con-
cluded that the President enjoyed no such immunity whatso-
ever.199 That conclusion was based on pluralist arguments 
grounded in text, history, precedent, and consequences.200 

Starting with the text, the Constitution does have an explicit 
provision granting immunity to certain federal officials: Senators 
and Representatives enjoy immunity under the Speech and Debate 
Clause.201 The lack of a similar provision for the President suggests 
the absence of such immunity—especially given that some state 

 
 195 Trump v. United States, 144 S. Ct. at 2324, 2326. 
 196 See id. at 2327 (invoking text); id. at 2327–28 (invoking structure); id. at 2328–
31 (invoking history and precedent); id. at 2330–32 (invoking consequences). 
 197 See Trump v. United States, 144 S. Ct. at 2325–26 (describing the lower courts’ 
conclusions that the President enjoys no immunity from criminal prosecution); id. at 
2327–28 (assessing whether the President enjoys immunity for acts taken within his “con-
clusive and preclusive” authority); id. at 2328–32 (analyzing whether to extend presump-
tive immunity to all official acts); id. at 2341–42 (considering whether impeachment and 
conviction is required before any prosecution). 
 198 Three of them were Democrat-appointed judges (D.C. District Judge Tanya Chutkan 
and D.C. Circuit Judges Michelle Childs and Florence Pan); one was a Republican-
appointed judge (D.C. Circuit Judge Karen LeCraft Henderson). 
 199 See United States v. Trump, 91 F.4th 1173, 1200 (D.C. Cir. 2024), vacated, 114 S. 
Ct. 2312 (2024); United States v. Trump, 704 F. Supp. 3d 196, 206 (D.D.C. 2023), vacated, 
114 S. Ct. 2312 (2024). 
 200 See United States v. Trump, 91 F.4th at 1189–1205 (analyzing structure, prece-
dent, consequences, and text); United States v. Trump, 704 F. Supp. 3d at 206–20 (ana-
lyzing text, structure, and history). 
 201 Trump v. United States, 144 S. Ct. at 2357 (Sotomayor, J., dissenting) (citing U.S. 
CONST. art. I, § 6, cl. 1). 
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constitutions in the Founding Era explicitly enshrined executive 
immunity.202 History supports this conclusion: Alexander Hamilton 
wrote, for example, that “former Presidents would be ‘liable to 
prosecution and punishment in the ordinary course of law.’”203 

As to precedent, no prior Supreme Court case squarely ad-
dresses presidential immunity from prosecution. The Court admit-
tedly embraced absolute presidential immunity from civil dam-
ages liability for all official acts.204 But the need for immunity from 
civil damages was grounded in a concern for litigation floodgates 
that does not exist in the context of federal prosecution.205 More-
over, the Court held in United States v. Nixon206 that Presidents 
are not absolutely privileged from subpoenas in criminal cases.207 

Finally, consequentialist arguments also weigh against im-
munity from prosecution. Recognizing such an immunity for any 
official act would place the President “above the law” in the sense 
that many plainly illegal yet plausibly official actions would no 
longer be deterred by criminal law.208 As Justice Sonia Sotomayor 
cautioned in dissent, a constitutional rule of immunity from pros-
ecution would leave a President free to order the “assassinat[ion 
of] a political rival,” launch “a military coup to hold onto power,” 
and take a “bribe in exchange for a pardon.”209 A legal thinker 
might well pause before adopting an interpretation with those 
consequences.210 

b) Narrow presidential immunity only for “core” presiden-
tial powers.  A forceful textual, precedential, and structural ar-
gument can be made for a second constitutional rule: a narrow 
immunity against prosecutions that are based on the exercise of 
the President’s core constitutional duties. 
 
 202 Id. at 2357–58. 
 203 Id. at 2358 (quoting THE FEDERALIST NO. 69, at 452 (Alexander Hamilton) (John 
Harvard Libr. ed. 2009)). 
 204 See Nixon v. Fitzgerald, 457 U.S. 731, 749–56 (1982). 
 205 Trump v. United States, 144 S. Ct. at 2363 (Sotomayor, J., dissenting). 
 206 418 U.S. 683 (1974). 
 207 Id. at 705–07, 713. 
 208 Trump v. United States, 144 S. Ct. at 2371 (Sotomayor, J., dissenting). 
 209 Id. 
 210 To be sure, consequentialist arguments can be made in favor of a strong form of 
presidential immunity, and the Court relied heavily on them. See id. at 2330–31. If my 
aim were to evaluate the correctness of the Court’s pluralist evidentiary conclusions, I 
would organize this Section differently, assessing all of the competing arguments within 
each modality alongside one another. But because my goal is to show that there were four 
different, plausible constitutional interpretations that the Court found itself choosing 
among—such that a second-order constitutional theory was necessary—I organize this 
Section based on those interpretations. I thank Cass Sunstein for identifying this point. 
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As a textual matter, the Constitution unquestionably 
grants certain powers to the President alone, such as the pardon 
power, commander-in-chief power, and certain foreign relations 
powers.211 One of the Court’s most venerated precedents, Justice 
Robert Jackson’s concurring opinion in Youngstown Sheet & 
Tube Co. v. Sawyer,212 observed that the President’s authority 
with respect to these textually assigned powers can be “conclu-
sive and preclusive,” to the extent that the President can rely on 
them to override contrary acts of Congress.213 And if the separa-
tion of powers prevents Congress from passing a law regulating, 
say, the President’s exercise of his pardon power, then logic sug-
gests that Congress cannot criminally prosecute the President 
for the exercise of that power, either.214 Importantly, this chain of 
reasoning was so forceful that the Biden administration’s attor-
ney at the Supreme Court, longtime Deputy Solicitor General 
Michael Dreeben, did not contest it at oral argument.215 

c) Presumptive immunity for all official acts.  A third rule 
that may be drawn from the Constitution begins with the narrow, 
absolute immunity for core presidential powers and adds a sig-
nificant further immunity for all official acts—i.e., acts that the 
President is authorized to perform by statute or the Constitution, 
even if not exclusively so.216 The strongest arguments for this in-
terpretation sound in precedent and consequences. 

Starting with precedent, the Court held in Nixon v. Fitzger-
ald217 that the “constitutional tradition of the separation of pow-
ers” entitles the President to “absolute immunity from damages 
liability predicated on his official acts.”218 The case for immunity 
from criminal prosecution may follow a fortiori: The threat of 
“criminal liability [is] . . . plainly more likely to distort Presiden-
tial decisionmaking than the potential payment of civil dam-
ages.”219 Moreover, the Court held in United States v. Nixon that 
Presidents enjoy a “presumptive” privilege against compelled dis-
closure of confidential communications in a pending criminal 
 
 211 See id. at 2327. 
 212 343 U.S. 579 (1952). 
 213 Id. at 637–38 (Jackson, J., concurring). 
 214 Trump v. United States, 144 S. Ct. at 2327–28. 
 215 See Transcript of Oral Argument at 134, Trump v. United States, 144 S. Ct. 2312 
(No. 23-939) (“[C]ore powers . . . can’t be regulated at all, like the pardon power and veto.”). 
 216 See Trump v. United States, 144 S. Ct. at 2347. 
 217 457 U.S. 731 (1982). 
 218 Id. at 749. 
 219 Trump v. United States, 144 S. Ct. at 2331. 
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proceeding—though the presumption was overcome in Nixon’s 
own circumstances.220 A similar a fortiori argument would seem 
to apply to criminal prosecution: If a President enjoys a presump-
tive privilege from disclosing evidence in the prosecution of a dif-
ferent individual, surely a similar degree of immunity should 
apply when the President himself is charged.221 Finally, a conse-
quentialist argument supports the same broad immunity rule: 
the fear that incoming Presidents will weaponize federal prose-
cutions against former Presidents if such an immunity were  
rejected.222 

d) Absolute immunity absent a successful impeachment 
and conviction.  A final interpretation considered in Trump v. 
United States is that the “Impeachment Judgment Clause requires 
that impeachment and Senate conviction precede a President’s 
criminal prosecution.”223 This would amount to a virtually cate-
gorical bar against any presidential prosecution insofar as a suc-
cessful presidential impeachment is such a remote prospect. 

The best argument for this view is a negative implication 
from the Constitution’s text. The Impeachment Judgment Clause 
provides that “the Party convicted shall nevertheless be liable 
and subject to Indictment, Trial, Judgment and Punishment, 
according to Law.”224 By specifying that a “convicted” party shall 
be amenable to prosecution, the Clause may be interpreted as 
implying that a President who is not impeached and convicted may 
not be “subject to Indictment, Trial, Judgment and Punishment.”225 
There is some indication that Hamilton may have subscribed to 
this view, at least as it relates to the prosecution of a sitting 
president.226 

2. Trump v. United States and the second-order 51–49 rule. 
How did the Supreme Court choose among these competing 

interpretations in Trump v. United States? We know that the 
Court adopted the third position, holding that the President is 
 
 220 Nixon, 418 U.S. at 708–13. 
 221 Trump v. United States, 144 S. Ct. at 2330–31. 
 222 Id. at 2347 (announcing that this “immunity applies equally to all occupants of 
the Oval Office, regardless of politics, policy, or party”). 
 223 Id. at 2341. 
 224 U.S. CONST. art. I, § 3, cl. 7 (emphasis added). 
 225 Id. 
 226 See THE FEDERALIST NO. 69, at 338 (Alexander Hamilton) (Lawrence Goldman 
ed., 2008) (“The President of the United States would be liable to be impeached . . . and 
would afterwards be liable to prosecution.”). 
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“absolutely immune from criminal prosecution for conduct within 
his exclusive sphere of constitutional authority,” and “at least 
presumptively immune from prosecution for his other official ac-
tions.”227 But how did it get to that outcome in light of the reason-
able arguments in favor of the no-immunity rule embraced by 
every lower court judge, the narrow-immunity rule that even the 
Biden administration effectively embraced, and President 
Trump’s preferred impeachment-first rule?228 Because the majority 
openly rejected the implausible conclusion that 100% of the tex-
tual, historical, structural, precedential, and consequence-based 
arguments cut unassailably in favor of its ultimate interpreta-
tion,229 it must have utilized a theory of second-order decision-
making. Although it did not openly say as much, I suggest here 
that it utilized the 51–49 rule. 

Table 1 offers a rough cut at how the majority may have eval-
uated the case after considering all the plural modes of evidence. 
Each row corresponds to one of the four plausible constitutional 
interpretations outlined above, including a summary of the evi-
dence in support of each position as well as an estimate for the 
percent chance that each is correct under a pluralist first-order 
theory. Note that the column for the percent chance of rightness 
is meant to function only as a heuristic that can help illustrate 
the role that the 51–49 rule may have played in the Court’s ulti-
mate decision; I do not claim to know the actual odds that each 
of the available interpretations is correct. 

 
 
 
 
 
 
 
 
 

 
 227 Trump v. United States, 144 S. Ct. at 2328, 2344. The Court did not conclusively 
decide whether the official acts immunity was absolute or instead could be rebutted. Id. 
at 2332. 
 228 See supra note 197. 
 229 See infra note 230 and accompanying text. 



2026] Second-Order Constitutional Theory 1491 

 

TABLE 1: PLURALIST EVIDENCE IN TRUMP V. UNITED STATES 

Interpretation Best Evidence % Rightness 

No Immunity 

• No Speech & Debate 
Clause for President 

• Hamilton on “former 
presidents” 

• United States v. Nixon 
(no privilege from 
criminal subpoena) 

• Consequences: no man 
above the law 

25% 

Narrow  
Immunity  
for “Core”  
Presidential  
Powers 

• Art. II text grants the 
President exclusive 
powers 

• Youngstown, Jackson 
concurrence 

• Separation of powers 
and structural concerns 
if Congress can crimi-
nalize the President’s 
exclusive power 

30% 

Presumptive  
Immunity for 
All Official 
Acts and  
Absolute  
Immunity for 
“Core” Acts 

• Nixon v. Fitzgerald: 
absolute immunity 
from civil damages for 
official acts 

• United States v. Nixon: 
presumptive privilege 
from a subpoena 

• Consequences: 
weaponized prosecu-
tion of former  
Presidents 

40% 

Absolute  
Immunity  
Absent  
Impeachment 
and Conviction 

• Negative implication 
from Impeachment 
Judgment Clause 

• Hamilton on sitting 
Presidents 

5% 
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As Table 1 reflects, I do not think the majority saw its ulti-
mate interpretation as being 100%, unequivocally the correct an-
swer. Indeed, the majority candidly acknowledged evidence that 
cut against this rule.230 The majority more likely utilized the 51–49 
rule and concluded that the presumptive immunity interpreta-
tion was more supported by the pluralist modes of evidence than 
each of the other three interpretations. Both the no-immunity 
(25%) and narrow-immunity (30%) rules had evidence to support 
them, to be sure, and President Trump’s impeachment-first rule 
was plausible, if less convincing (5%). But the broader presump-
tive immunity rule prevailed, perhaps with something like 40% 
of the evidence. 

Notice the crucial implication. Even though the most visible 
debate in constitutional theory concerns the choice among plu-
ralism, originalism, and the other first-order contenders,231 it was 
the second-order 51–49 rule that determined the outcome in this 
consequential case. That is because the distinctive feature of the 
51–49 rule is how it requires the Court to adopt an interpretation 
that has a bare plurality of the evidence—even if, as was perhaps 
true here, that interpretation is more likely wrong than right. 
After all, if the presumptive immunity interpretation has some-
thing like a 40% likelihood of being correct, that means the odds 
are 60% that the actual, right interpretation of the Constitution 
is one of the other three possibilities that the Court rejected. This 
is a powerful—and nonobvious—second-order rule of constitu-
tional adjudication. 

B. Other Second-Order Theories and Trump v. United States 
The 51–49 rule was not the only second-order approach the 

Court could have followed. The following sections discuss how the 
case might have played out had the Court used the alternative 
second-order theories that it has employed in prior rulings. 

 
 230 See, e.g., Trump v. United States, 144 S. Ct. at 2330 (conceding that “when pros-
ecutors have sought evidence from the President, [the Court has] consistently rejected 
Presidential claims of absolute immunity”); id. at 2331 (“We must [ ] ‘recognize[ ] the 
countervailing interests’” that cut against presidential immunity (second alteration in 
original) (quoting Trump v. Vance, 140 S. Ct. 2412, 2424 (2020))); id. at 2332 (admitting 
that “‘[o]ne case’ in more than ‘two centuries does not afford enough experience’ to defin-
itively and comprehensively determine the President’s scope of immunity from criminal 
prosecution” (quoting Trump v. Mazars USA, LLP, 140 S. Ct. 2019, 2036 (2020))). 
 231 See supra note 46 and accompanying text. 
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1. Legislative deference. 
Suppose that, after assessing all the evidence relevant under 

the pluralist’s toolkit, the Trump v. United States majority found 
the interpretation with the highest chance of being correct was 
indeed the broad, presumptive immunity rule with roughly 40% 
of the evidence. Suppose, moreover, that the only other interpre-
tation that would have resulted in the prosecution of Trump be-
ing deemed a violation of the Constitution—the former President’s 
impeachment-first rule—was only 5% likely to be correct. If the 
Court had then applied legislative deference, it would have con-
cluded that the threshold burden of proof requirement was un-
satisfied because 45% of the total evidence is not enough to con-
clude that prosecuting a former President is a “clear” 
constitutional violation or one “beyond a reasonable doubt.”232 As 
a result, the second-order Thayerian approach would have re-
jected a constitutional immunity rule out of deference to the po-
litical process, both in the sense that Congress had enacted the 
fraud statute under which Trump had been indicted and because 
the Biden administration responsible for the prosecution was it-
self democratically accountable. 

2. Political process theory. 
The same result would have likely followed under political 

process theory, subject to an important qualification. Recall that 
under process theory, Ely’s default second-order approach is leg-
islative deference.233 However, that approach flips to something 
akin to a presumption of liberty in cases in which (1) a specific 
constitutional right is violated, (2) those in power are blocking 
access to the political process, or (3) the political majority is act-
ing out of bare hostility toward some minority group.234 

The prosecution of a former President does not run afoul of 
the first of those three conditions, but depending on one’s norma-
tive priors, it might trigger the second or third condition. That is 
to say, whether prosecuting President Trump amounted to an 
attempt to cut off access to the political process, or prejudice 
against a minority group, is in the eye of the beholder. To some, 
at least, imprisoning a voter’s preferred presidential candidate 
can plausibly be characterized as burdening that voter’s access 
 
 232 See Thayer, supra note 125, at 150–51. 
 233 See supra Part II.A.3. 
 234 See supra Part II.A.3. 
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to the political process (or as evidence of prejudice against the 
voter’s worldviews). The salient takeaway is that the threshold 
judgment whether to flip the presumption of constitutionality is 
doing critical work in process theory—and is thus vulnerable to 
motivated reasoning.235 

3. Harm avoidance. 
Suppose now that the Court had looked at the interpretive 

evidence in Trump v. United States and openly acknowledged 
that no matter which of the four interpretations it chose, any rul-
ing would come with a significant risk of error. Suppose then that 
the Court had decided, much like in Cruzan, to rule in the manner 
that does the least harm possible through a particular strategy: 
ensuring that the losing side has the most readily available op-
tions for avoiding its resulting harm.236 

Under that kind of approach, the key question is what op-
tions each side would have after defeat. For those who would be 
harmed by a rule of broad presidential immunity, the only option 
to countermand that result would be the grueling process of 
amending the Constitution. Indeed, just two days after the Trump 
v. United States decision, U.S. Representative Joseph Morelle pro-
posed to do exactly that.237 But such an amendment has no chance 
of ever becoming law given Article V’s requirement of a two-
thirds majority in both houses and approval by three-quarters of 
the states. 

By contrast, a ruling rejecting President Trump’s immunity 
defense could have been counteracted in multiple ways that are 
significantly easier. For starters, Trump (who was then a candi-
date for President) could have won the 2024 presidential election, 
causing federal prosecutors to drop the indictment. That, of 
course, is what happened.238 Alternatively, even if President 
Trump had lost the election, he could have prevailed at trial by 
convincing a single juror that he was not guilty of the charged 
offenses. Other legal defenses might have been available as well, 

 
 235 See Aaron Tang, Reverse Political Process Theory, 70 VAND. L. REV. 1427, 1443–
46 (2017) [hereinafter Tang, Reverse Political Process Theory] (describing this difficulty). 
 236 See supra Part II.A.5. 
 237 Lisa Mascaro, House Democrat Is Proposing a Constitutional Amendment to Reverse 
Supreme Court’s Immunity Decision, AP NEWS (July 3, 2024), https://perma.cc/VD8J-CCN2. 
 238 NPR Wash. Desk, Judge Grants Dismissal of Jan. 6 Case Against Trump, NPR 
(Nov. 25, 2024), https://perma.cc/F7CV-K762. 
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such as an argument predicated on the First Amendment.239 
Compared to the arduous process of amending the Constitution, 
it seems evident that President Trump possessed the easier op-
tions for avoiding the harms of an adverse ruling. So, harm-avoider 
constitutionalism would have led to the rejection of presidential 
immunity from criminal prosecution. Importantly, the Court used 
this exact second-order reasoning240 when it rejected President 
Trump’s similar bid to quash a subpoena in Trump v. Vance.241 

4. Stare decisis. 
Our last second-order approach for resolving difficult consti-

tutional questions is unhelpful here because, at the time of 
Trump v. United States, the Court had never ruled on the matter 
of a presidential immunity from criminal prosecution. This absence 
suggests that even if one is attracted to stare decisis as a normative 
matter, it is an incomplete second-order theory on its own. 

*  *  * 
By now, I hope to have established two points. First, some 

cases are hard under the usual first-order theories of constitu-
tional interpretation. No matter which theory one embraces, 
sometimes the evidence one cares about is going to cut in conflict-
ing directions. In a case like Trump v. United States, the Court’s 
pluralist approach yielded credible arguments for as many as four 
different constitutional rules of presidential immunity. Second, the 
second-order theory a court uses in the face of this evidentiary 
indeterminacy matters—a lot. Again, Trump v. United States is 
an example. That case came out in favor of a robust form of pres-
idential immunity due to the 51–49 rule, which instructed the 
majority to rule for President Trump even though the presump-
tive immunity interpretation may have had as little as a 40% 
chance of being correct. But the case would have likely come out 
differently had the Court followed another second-order approach. 
So, the choice among second-order theories is as important as 
they come. 

 
 239 See Walter Olson, Update: Does the First Amendment Protect Trump in the January 
6 Cases?, CATO INST. (Apr. 26, 2024), https://perma.cc/M6B2-ABU4. 
 240 See Tang, Harm-Avoider Constitutionalism, supra note 35, at 1851, 1873–75. 
 241 140 S. Ct. 2412 (2020). 
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C. Choosing a Second-Order Theory 
How, then, should we choose a second-order theory of consti-

tutional adjudication? As Nelson and Schwartzman have as-
tutely noted, any choice will be “value-laden.”242 My goal here is 
not to definitively advance one second-order approach over the 
rest, but rather to offer some important normative considerations 
that a legal thinker may wish to take into account.243 In doing so, 
I do not claim to exhaust all of the values that one might hope for 
a second-order theory to advance, and I welcome future work that 
criticizes or supplements the values I identify here. Put another 
way, I am less invested in readers ultimately choosing a particu-
lar second-order theory than I am in readers recognizing that the 
choice is one that must be made—and defended—in the first 
place. This Section begins with the normative case for the 51–49 
rule before turning to its competitors. 

1. The virtues and vices of the 51–49 rule. 
Two kinds of normative considerations are advanced in favor 

of the 51–49 rule. The first is a claim about the value of legal 
determinacy: Compared to a second-order approach that would 
refrain from issuing any legal rule at all in close cases, the 51–49 
rule has the virtue of generating determinate legal answers that 
provide guidance to the public and other legal actors.244 

This is an important virtue. But it can weigh in the 51–49 
rule’s favor only as compared against competitors that fail to do the 
same. As we have seen, though, the Supreme Court’s other second-
order approaches can yield determinate legal rules, too: Legisla-
tive deference can generate determinate, pro-government consti-
tutional interpretations; stare decisis reaffirms whatever is the 
existing constitutional rule; process theory can point to a pro- or 
anti-government interpretation depending on the health of the 
democratic process; and harm avoidance favors the constitu-
tional rule that best leaves the losing side options for avoiding 

 
 242 Nelson & Schwartzman, supra note 35, at 1124–25. 
 243 For the normative case in favor of the second-order approach I have defended 
previously, see Tang, Harm-Avoider Constitutionalism, supra note 35, at 1893–1901. 
 244 See LAWSON, EVIDENCE OF THE LAW, supra note 40, at 203 (arguing that the 51–49 
rule produces more “ascertainable law” than a rule that holds “there is no applicable law 
to enforce”). 
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harm.245 The constitutional interpretations that would be pro-
duced by these different second-order approaches may sometimes 
be different than would result from the 51–49 rule, to be sure. 
But they are also capable of guiding legal actors. 

The second virtue of the 51–49 rule is most forcefully articu-
lated by McGinnis and Rappaport, and it boils down to an im-
portant rhetorical question: “What would one do in the absence 
of the rule?”246 Choose an interpretation that is more likely to be 
wrong? Above all else, in other words, the 51–49 rule pursues the 
important goal of getting constitutional cases right.247 

But a moment’s reflection should reveal that our legal system 
prioritizes values other than rightness all the time.248 Suppose, for 
instance, that a state moves to terminate a mother’s parental 
rights on the ground of abuse. The factfinder concludes that the 
evidence is consistent with two possible outcomes: permanent 
termination of rights because the mother physically abused  
her child (55%), or dismissal of the termination proceedings  
because the charges of abuse were fabricated by a jealous ex-
spouse and the child’s injuries actually occurred in an accident 
at school (45%). What result should the law direct in the face of 
this uncertainty? 

The 51–49 rule would require the mother’s parental rights to 
be terminated because that would be the outcome supported by 
a plurality of the evidence. Our Constitution requires otherwise: 
Given their overriding societal importance, parental rights can 
only be terminated based on a factual finding that is supported 
by clear and convincing evidence.249 

Indeed, the law often errs on the side of an incorrect out-
come—and in favor of a particularly important value—when the 
evidence is even more lopsided. Suppose a jury is asked whether 
to convict a defendant of first-degree murder. After hearing all 
the evidence, the jury concludes that 70% of the evidence sup-
ports a conviction, but 30% of the evidence supports the conclu-
sion that the defendant is innocent—a case of mistaken identity. 
 
 245 See supra Part II.A; see also Tang, Consequences and the Supreme Court, supra 
note 35, at 1013–17 (explaining that harm-avoidance yields determinate, categorical 
rules that guide future actors). 
 246 McGinnis & Rappaport, The Power of Interpretation, supra note 90, at 943. 
 247 But see Berman, Constitutional Decision Rules, supra note 9, at 127–28 (showing 
that under certain conditions, applying a heightened burden of proof standard might reduce 
decisional errors). 
 248 See id. at 86–88 (describing values other than adjudicatory correctness). 
 249 See Santosky v. Kramer, 455 U.S. 745, 756 (1982). 
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Should we embrace a second-order decision rule that sentences 
the defendant to prison because it is more likely correct than any 
other outcome? Again, the answer is no: Our legal system requires 
proof beyond a reasonable doubt.250 The same is true of a decision 
whether to sentence a capital defendant to death or instead life 
without parole.251 

The common factor that is present in each of these contexts 
in which our legal system imposes a heightened burden of proof 
is asymmetric stakes.252 That is to say, in some run-of-the-mill 
disputes (like deciding if a bill of sale contract has been 
breached), the possible outcomes have stakes that are propor-
tional: One party will lose money and the other will gain. So we 
permit uncertainty to be resolved under a preponderance of the 
evidence standard.253 But when a weighty decision—such as 
whether a state should execute a person or instead imprison 
them, or whether to permanently terminate a parent’s rights or 
instead impose some more limited intervention to protect a 
child—poses asymmetrically high stakes for the parties, our legal 
system requires more proof. 

One way of testing the 51–49 rule’s normative appeal is thus 
to ask whether the act of interpreting the Constitution can some-
times implicate stakes that are asymmetrical. I believe the an-
swer is yes. To be certain, reasonable people may hold different 
accounts of the precise nature of the asymmetry. Some may see 
an asymmetry directly in the consequences of a ruling in either 
direction. To use Trump v. United States as an example, perhaps 
a decision recognizing presidential immunity from prosecution 
will produce far greater consequences than would a decision re-
jecting it. Others may focus on the asymmetric effects that dif-
ferent rulings would produce for our democratic self-governance. 
On this view, the problem with constitutionalizing a rule of presi-
dential immunity is that it displaces the will of a majority of voters 
who support the prosecution of a former President. To my mind, 
though, the most significant asymmetry is that some Supreme 
Court constitutional decisions leave Americans unable to protect 
 
 250 See In re Winship, 397 U.S. 358, 364 (1970). But see Daniel Epps, The Consequences 
of Error in Criminal Justice, 128 HARV. L. REV. 1065, 1110–11 (2015) (considering the pos-
sibility that this rule may be wrong). 
 251 See Ring v. Arizona, 536 U.S. 584, 602 (2002). 
 252 See LAWSON, EVIDENCE OF THE LAW, supra note 40, at 205 (“[T]he standard of 
proof may be dependent on the stakes involved.”). 
 253 See id. at 195. But see id. at 200–02 (pointing out that the American preponder-
ance standard diverges from the higher standard used by our international counterparts). 
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their interests through the political process or even private order-
ing.254 On this view, the primary problem with Trump v. United 
States is that it left those interested in effectuating presidential 
accountability for criminal wrongdoing no recourse given the 
practical difficulty of amending the Constitution. As Lawson has 
argued, to accept this constitutional interpretation merely because 
it is the “best available alternative [yet] almost surely wrong . . . is 
not necessarily better than no answer at all.”255 

Finally, there is another, even bigger problem with the 51–49 
rule. Not only does it fail to comport with the logic that underpins 
burden of proof rules in asymmetrically high-stakes disputes 
elsewhere in our legal system, but it also exacerbates perhaps 
the most dangerous threat to the judiciary and its institutional 
legitimacy: partisan-motivated reasoning. 

The threat itself is easy to appreciate. When Democrat-
appointed judges vote consistently in favor of liberal positions 
and Republican-appointed judges vote consistently in favor of 
conservative positions in the major cases that divide us, the 
American public notices—and does not like it. Yet that is exactly 
what is happening. Americans today are increasingly likely to 
complain that the judiciary is too partisan and to distrust it as a 
result. Just 20% of respondents in a June 2025 poll agreed that 
the Supreme Court is politically neutral, compared to 58% who 
disagreed.256 Meanwhile, the Court’s favorability rating remains 
underwater.257 Importantly, this is a threat that is concerning to 
both sides of the political divide. Conservatives are as likely to 
criticize Democrat-appointed judges for being overly partisan as 
liberals are to criticize Republican-appointed judges.258 

 
 254 In fact, these rationales are forceful reasons why some may prefer legislative def-
erence or harm avoidance as a second-order theory over the 51–49 rule. See infra 
Part III.C.2 (describing these virtues). Importantly, one’s intuitions on whether there exists 
the potential for asymmetry in Supreme Court constitutional rulings—and what the na-
ture of that asymmetry is—can shed light on their preferred second-order theory. See 
also, e.g., ZACHARY PRICE, CONSTITUTIONAL SYMMETRY35–36 (2024) (proposing a sym-
metry principle as itself a second-order decision rule, which would favor, when possible, 
constitutional rules that do not concentrate benefits on one side of the political divide). 
 255 LAWSON, EVIDENCE OF THE LAW, supra note 40, at 206–07. 
 256 Andrew Goudsward, John Kruzel & Jason Lange, Americans Don’t See Supreme 
Court as Politically Neutral, Reuters/Ipsos Poll Finds, REUTERS (June 16, 2025), 
https://www.reuters.com/world/us/americans-dont-see-supreme-court-politically-neutral 
-reutersipsos-poll-finds-2025-06-15/. 
 257 See id. 
 258 See, e.g., Scott Neuman, Trump Denounces “Activist” Judges. He’s Not the First 
President to Do So, NPR (May 16, 2025), https://perma.cc/S78S-YTFY (documenting the 
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Second-order constitutional theories can have a powerful in-
fluence on this partisanship problem—in ways both bad and 
good. After all, second-order theories come into play precisely in 
the difficult cases that are hotly contested on first-order grounds. 
And the magnetic pull of personal preference is felt most strongly 
on the hard issues that divide us.259 So, given how important it is 
for the judiciary to maintain the public’s confidence and its insti-
tutional legitimacy—important values that all Supreme Court 
Justices embrace260—we should want a second-order theory that, 
if possible, decelerates partisan-motivated reasoning. 

But the 51–49 rule does the opposite. Basic human psychology 
suggests that when a bare plurality of the evidence is enough for a 
Justice to enshrine a particular interpretation of the Constitution, 
the risk of motivated reasoning looms large, undermining the very 
search for right answers that the 51–49 rule set out to accom-
plish.261 For example, it will be far easier for a liberal pluralist to 
convince themselves that the Constitution enshrines a right to 
abortion if they only have to find that the widely accepted modes 
of constitutional argument are 51% in support of that interpre-
tation than if they were required to conclude that the evidence is 
95% in that direction.262 But by the same token, a conservative 

 
historical practice of Republican and Democrat presidents alike criticizing judges for being 
ideologically biased). 
 259 See generally Alan Gerber & Donald Green, Misperceptions About Perceptual 
Bias, 2 ANN. REV. POL. SCI. 189 (1999). 
 260 See, e.g., The Associated Press, Chief Justice John Roberts Defends the Supreme 
Court—as People’s Confidence Wavers, NPR (Sept. 10, 2022), https://perma.cc/4FUB 
-RGQV; Jessica Gresko, Supreme Court Justices Spar Over Court Legitimacy Comments, 
AP NEWS (Oct. 26, 2022), https://perma.cc/H8QP-JM9Y (reporting Justice Kagan’s state-
ment that “the court retains its legitimacy and fosters public confidence . . . by doing the 
kinds of things that do not seem to people political or partisan” (quoting Justice Elena 
Kagan on Public Confidence in Supreme Court, C-SPAN 15:07 (July 21, 2022), https:// 
www.c-span.org/program/public-affairs-event/justice-elena-kagan-on-public-confidence 
-in-supreme-court/614807)); id. (reporting Justice Alito’s statement that “saying or im-
plying that the court is becoming an illegitimate institution . . . crosses an important line” 
(quoting Jess Bravin, Kagan v. Roberts: Justices Spar Over Supreme Court’s Legitimacy, 
WALL ST. J. (Sept. 28 2022), https://www.wsj.com/articles/kagan-v-roberts-justices-spar 
-over-supreme-courts-legitimacy-11664394642)). 
 261 See Dan M. Kahan, The Supreme Court 2010 Term—Foreword: Neutral Principles, 
Motivated Cognition, and Some Problems for Constitutional Law, 125 HARV. L. REV. 1, 8 
(2011) (arguing that the Court’s current approach “enhance[s] unconscious indulgence of 
extrinsic influences, including partisan cultural values”). 
 262 See, e.g., Jeffrey Rosen, How New Is the New Textualism?, 25 YALE J.L. & 
HUMANS. 43, 48 (2013) (conceding that “many liberal legal scholars and activists fear that 
Roe is hard to justify in textualist terms”). 
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will find it much easier to conclude that 51% of the original mean-
ing evidence supports a Second Amendment right to bear arms 
for individual self-defense than to conclude that the original 
meaning evidence is 95% in favor of such a right.263 

For originalists and nonoriginalists alike, then, it is the 51–
49 rule that accelerates our personal biases—not simply our un-
derlying first-order commitments. For when all a legal thinker 
needs in order to discover in the Constitution the outcome they 
subjectively desire is 51% of the evidence (or even less if multiple 
interpretations are plausible), it should come as no surprise 
when their subjective preferences and the Constitution routinely 
converge. To paraphrase the late Justice Antonin Scalia, the 
judge who subscribes to the 51–49 rule has a wonderful time at 
work because it routinely turns out that “the Constitution means 
exactly what [he] think[s] it ought to mean.”264 

It does not have to be this way. Other second-order theories 
that have enjoyed prominence at the Supreme Court may serve 
as a brake on partisan-motivated reasoning while furthering 
other important values as well. None of them are perfect, to be 
sure. But in light of the 51–49 rule’s pathologies, they are worth 
considering as alternatives. 

2. The virtues and vices of the second-order alternatives. 
Different normative considerations characterize the other 

second-order theories that the Supreme Court has used over 
time. I consider some here.265 
 
 263 This is especially true considering corpus linguistics evidence that complicates 
originalist analysis. See, e.g., Josh Blackman & James C. Phillips, Corpus Linguistics and 
the Second Amendment, HARV. L. REV. BLOG (Aug. 7, 2018), https://perma.cc/3598-P2KT 
(“According to our research . . . the overwhelming majority of instances of ‘bear arms’ was 
in the military context.”); District of Columbia v. Heller, 554 U.S. 570, 653–62 (2008) 
(Stevens, J., dissenting) (presenting historical evidence of a military-only interpretation). 
 264 The Associated Press, Scalia: Abortion Cases Are “Easy”, POLITICO (Oct. 5, 2012), 
https://www.politico.com/story/2012/10/scalia-says-abortion-gay-rights-are-easy-cases 
-082060. Justice Scalia’s actual target was living constitutionalism. But his critique 
misses the mark: A living constitutionalist who embraces a second-order theory with a 
high burden of proof threshold—i.e., not the 51–49 rule—would routinely decide cases 
based on other considerations, such as deference to the political process or a desire to 
avoid harm. And both of those approaches can lead to outcomes that are against personal 
preference. See, e.g., Tang, Harm-Avoider Constitutionalism supra note 35, at 1895–96. 
 265 Because stare decisis is an incomplete second-order theory on its own, I do not 
weigh its normative appeal here. See supra Part II.A.4. I also note that one’s choice among 
the menu of second-order options may be partially contingent on one’s first-order prefer-
ences. A person whose first-order tendencies are more formalist, such as an originalist, 
may look askance at functionalist second-order theories like harm avoidance. 



1502 The University of Chicago Law Review [93:1447 

 

a) Legislative deference.  The primary normative argu-
ment in favor of a second-order Thayerian decision rule is clear: 
It leaves major policy choices up to the people themselves. In a con-
stitutional democracy, this is a powerful virtue.266 Indeed, Supreme 
Court Justices from across the political spectrum have argued pas-
sionately against overeager judicial intervention, citing exactly 
this norm of democratic decision-making.267 

Legislative deference may further a second end: counteracting 
partisan-motivated reasoning by judges. The reason is partly due 
to the approach’s heightened evidentiary burden. After all, a 
judge who has a subjective preference for a particular constitu-
tional interpretation in a very difficult case will find it easier to 
conclude that 51% of the evidence supports his preferred ruling 
than to conclude that 95% does.268 But just as significantly, the 
Thayerian second-order approach reduces partisanship because 
it utilizes a simple, objective decision rule.269 Once the burden of 
proof is deemed unsatisfied, there is no room for partisan debate 
over which side should prevail because everyone can agree which 
side is the government.270 

Legislative deference’s ability to tamp down partisan bias is 
no mere academic abstraction. Consider the career of renowned 
Judge J. Harvie Wilkinson III—a Reagan appointee who has 
publicly argued for deference to state laws banning abortion and 
state laws regulating gun ownership.271 The same can be said of 
some liberal jurists, too, such as Justice Felix Frankfurter, who 

 
 266 See supra note 140 and accompanying text. 
 267 See, e.g., Obergefell v. Hodges, 576 U.S. 644, 688 (2015) (Roberts, C.J., dissenting) 
(arguing, in an opinion joined by Justices Scalia and Thomas, that “in our democratic 
republic, [the] decision [to recognize same-sex marriage] should rest with the people”); 
Parents Involved in Cmty. Schs. v. Seattle Sch. Dist. No. 1, 551 U.S. 701, 863 (2007) 
(Breyer, J., dissenting) (arguing, in an opinion joined by Justices Stevens, Souter, and 
Ginsburg, that under our Constitution, “the people” should have “freedom to select the 
use of ‘race-conscious’ criteria from among their available options”). But see generally 
Melissa Murray & Kate Shaw, Dobbs and Democracy, 137 HARV. L. REV. 728 (2024) 
(arguing that some judicial invocations of democracy are inapt). 
 268 See supra note 261 and accompanying text. Vermeule has advanced a defense of 
legislative deference grounded in cost-benefit analysis and the relative institutional 
(in)capacity of judges. See VERMEULE, JUDGING UNDER UNCERTAINTY, supra note 27, at 230. 
 269 See supra Part II.A.2. 
 270 See Samaha, On Law’s Tiebreakers, supra note 34, at 1699 (arguing that “an es-
pecially good tiebreaker will be decisive” (emphasis in original)). 
 271 See J. Harvie Wilkinson III, Of Guns, Abortions, and the Unraveling Rule of Law, 
95 VA. L. REV. 253, 289–304 (2009) [hereinafter Wilkinson, Unraveling Rule of Law]. 
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argued for deference to New Deal era economic regulations and 
state laws encroaching on civil liberties.272 

Yet legislative deference is not perfect. Its normative appeal 
hinges on the assumption that our democratic institutions are 
healthy and functional, such that legislative defeats fairly repre-
sent the will of voters in a manner that the losers can fight by 
repairing to the political process. It takes little imagination to see 
that this assumption is sometimes faulty. The Thayerian ap-
proach to Brown v. Board of Education273 would have resulted in 
upholding Plessy v. Ferguson,274 for example.275 And a rule of leg-
islative deference would have made impossible the Court’s canon-
ical requirement of one-person, one-vote in electoral districting.276 
Indeed, unpalatable outcomes like these are largely why the 
Court pivoted to a different second-order theory in the latter part 
of the twentieth century. 

b) Political process theory.  We have already seen how the 
Supreme Court attempted to rectify some of legislative defer-
ence’s harsh outcomes by embracing political process theory as a 
bifurcated second-order decision rule.277 When legislatures have 
“systematically disadvantag[ed] some minority out of simple hos-
tility,” or blocked the channels of political change,278 the Court has 
sometimes flipped the default presumption of constitutionality and 
required the government to prove the lawfulness of its action.279 

Reserving legislative deference for cases in which the demo-
cratic processes were said to be functioning smoothly came at a 
price, however: the reintroduction of the partisan-motivated rea-
soning problem that legislative deference was able to curtail. The 
central reason, as Professor Bertrall Ross has argued, is that 

 
 272 See BRAD SNYDER, DEMOCRATIC JUSTICE: FELIX FRANKFURTER, THE SUPREME 
COURT, AND THE MAKING OF THE LIBERAL ESTABLISHMENT 641 (2022). 
 273 347 U.S. 483 (1954). 
 274 163 U.S. 537 (1896). 
 275 See Brief for Respondents at 63, Bolling v. Sharpe, 347 U.S. 497 (1954) (No. 413) 
(defending school segregation on the ground that “[e]very possible presumption is in favor 
of the validity of a statute” (quotation marks omitted) (quoting United States v. Constantine, 
296 U.S. 287, 298–99 (1935) (Cardozo, J., dissenting))). 
 276 See Baker v. Carr, 369 U.S. 186, 270 (1962) (Frankfurter, J., dissenting) (“In a 
democratic society like ours, relief must come through an aroused popular conscience that 
sears the conscience of the people’s representatives.”). 
 277 See supra Part II.A.3. 
 278 See ELY, supra note 46, at 103. 
 279 See supra Part II.A.3. 
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what counts as a minority group that deserves special judicial pro-
tection is hotly contested.280 The Warren Court’s liberal Justices 
thought that racial minorities and women should receive a more 
favorable interpretive rule, but as Professor Melissa Murray has 
cogently argued, the current Court’s conservative Justices seem 
more anxious about the plight of religious litigants.281 Much like 
with the 51–49 rule, then, two jurists with very different political 
views might well come out in opposite directions when applying 
political process theory as a second-order theory.282 

c) Harm avoidance.  The normative case for another second-
order theory employed by the Court picks up where legislative 
deference and process theory leave off. The core insight from 
harm-avoider constitutionalism is that groups that lose in court 
can often redress their defeats without having to move legislation 
through the democratic process or convince judges that they are 
disadvantaged minority groups. Instead, losing groups can take 
matters into their own hands through private ordering.283 For 
example, a family can find additional evidence of their daughter’s 
end-of-life wishes, avoiding the harm from an adverse substan-
tive due process ruling.284 Or a former President can overcome an 
adverse immunity ruling by winning a jury trial or election.285 By 
ruling against groups with the best options for avoiding the 
harms of potentially erroneous decisions, the Court has often 
achieved a pair of important normative ends: It has minimized 
the costs of potential errors and dialed down the temperature of 
partisan assaults on its institutional legitimacy, since losing 
groups from each side of the partisan divide will, by definition, 
have more promising options to pursue.286 

The trouble for harm avoidance is that, unlike legislative 
deference, there is room for partisan-motivated reasoning to 
 
 280 See Bertrall Ross, Democracy and Renewed Distrust: Equal Protection and the 
Evolving Judicial Conception of Politics, 101 CALIF. L. REV. 1565, 1616–33 (2013). 
 281 See, e.g., Melissa Murray, Inverting Animus: Masterpiece Cakeshop and the New 
Minorities, 2018 SUP. CT. REV. 257, 282 (“The oppressed victim[s] of discrimination [are] 
. . . religious objectors who . . . now cloak themselves as ‘religious minorities’ in need of 
state protection.”). 
 282 For a deeper discussion of the critiques of political process theory, see Tang, Reverse 
Political Process Theory, supra note 235, at 1441–47. 
 283 See Tang, Harm-Avoider Constitutionalism, supra note 35, at 1883–84 (describ-
ing private avoidance strategies for responding to adverse Supreme Court rulings). 
 284 See supra Part II.A.5. 
 285 See supra Part III.B. 
 286 Tang, Harm-Avoider Constitutionalism, supra note 35, at 1894–96 (describing 
these normative virtues). 
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creep back into the second-order decision-making process. That 
is because it will not always be clear which side will have the 
superior strategies for avoiding its harm if the Court rules 
against it.287 Not every case will be like Cruzan or Trump v. 
United States, in which it is self-evident that one side’s postdefeat 
options would be vastly more difficult (e.g., reviving a long- 
deceased patient whose life support was erroneously terminated, 
or amending the Constitution to eliminate presidential immun-
ity) than the other’s (i.e., obtaining additional evidence of a loved 
one’s end-of-life wishes, or prevailing in a jury trial or election).288 
And in cases in which the better harm avoider is unclear, we 
should expect judges to be vulnerable to personal biases that pres-
sure them to rule in alignment with their subjective preferences. 

I have suggested elsewhere that even this outcome might not 
be entirely negative, since a court that openly engages in harm 
avoidance will at a minimum force litigants to think and argue 
constructively about postdefeat options they are willing to con-
cede to their opponents.289 But even granting that harm avoid-
ance is subject to its own motivated-reasoning problem does not 
mean that the approach is doomed as a second-order strategy in 
all cases. Instead, a legal thinker could choose to follow harm 
avoidance as part of a tiered second-order theory, much like first-
order theories frequently prioritize some forms of argument over 
others.290 For instance, in hard cases, a judge might begin by giv-
ing greatest priority to the constitutional interpretation that rules 
against the best harm avoider. In cases in which the best harm 
avoider is not clear, however, a judge could fall back on legislative 
deference.291 Such an approach would capture many of legislative 
deference’s virtues without succumbing to the Thayerian problem 
of democratic dysfunction. 

*  *  * 
I have argued that the default approach for deciding hard 

constitutional cases today, the 51–49 rule, is far from inevitable. 
The Supreme Court has applied other approaches over time, and 

 
 287 Id. at 1901–02 (acknowledging this difficulty). 
 288 See supra text accompanying notes 284–85. 
 289 Tang, Harm-Avoider Constitutionalism, supra note 35, at 1898–1901. 
 290 See supra Part II.B.3. 
 291 One could imagine a different fallback second-order approach, such as the 51–49 
rule. For the reasons discussed supra Part III.C.1–2, though, I prefer legislative deference. 
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some may well be normatively superior. But an important objec-
tion remains. Is there any reason to think legal actors might 
actually be open to reconsidering their existing second-order ap-
proaches? The next Part offers some cautious reason for hope. 

IV.  THE PROMISE OF SECOND-ORDER THEORY 
When it comes to arguments over legal interpretation, the 

first-order debate between originalism and its competitors is 
about as sticky as they come. Ask an ideologically diverse group 
of legal thinkers about their views on originalism, and the disa-
greement will be quick and strong.292 What is more, the disagree-
ment will largely track the political views of those participating; 
conservatives are substantially more likely to embrace original-
ism than liberals.293 

If you ask a group of legal thinkers to debate the merits of 
second-order constitutional theories such as the 51–49 rule, leg-
islative deference, and harm avoidance, the resulting conversa-
tion is likely to be much different. Rather than reflexively digging 
in and choosing up teams alongside one’s ideological compatriots, 
many legal thinkers may start by asking themselves what second-
order theory they subscribe to in the first place.294 Nor is the 
debate over second-order theory likely to align with one’s political 
views. Some leading originalist and nonoriginalist scholars alike 
have embraced the 51–49 rule, from McGinnis and Rappaport 
to Dworkin and Strauss.295 Yet other prominent originalists, 

 
 292 Compare supra notes 55–58 and accompanying text (identifying leading academ-
ics who embrace originalism), with supra note 18 and accompanying text (identifying 
prominent opponents of originalism). Staunch disagreement over originalism also char-
acterizes the broader American public. See Kristen Bialik, Growing Share of Americans 
Say Supreme Court Should Base Its Rulings on What Constitution Means Today, PEW 
RSCH. CTR. (May 11, 2018), https://perma.cc/Y8PN-QCM8 (finding that 55% of respond-
ents believe the Supreme Court should base its decisions on what the Constitution 
“means in current times,” compared to 41% who believe it should decide based on what 
the Constitution “meant as originally written”). 
 293 See id. (finding that 78% of Democrats support a living constitutionalist approach, 
compared to just 30% of Republicans). 
 294 Judges, for example, are routinely asked about their views on originalism at confir-
mation hearings. See, e.g., Brad Kutner, Debate Over Originalism Swamps Senate Judiciary 
Hearing, LAW.COM (Sept. 7, 2022), https://www.law.com/nationallawjournal/2022/09/07/ 
debate-over-originalism-swamps-senate-judiciary-hearing/. But they are not typically asked 
to explain what theory they would follow when their first-order commitments run out. 
 295 See, e.g., supra notes 111, 114, 116–17, and accompanying text. 
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pluralists, and nonoriginalists have championed legislative def-
erence.296 For all these reasons, an earnest debate about the rel-
ative merits of the leading second-order approaches seems prom-
ising, at least if what one is looking for is open-minded dialogue 
rather than the usual rancor of debates over constitutional inter-
pretive theory. 

But there are instrumental reasons to engage in further in-
quiry and debate over second-order theory, too. This Part focuses 
on three. First, distinguishing between first- and second-order 
constitutional theories prevents us from making category mis-
takes in which we fault a theory for doing something it never set 
out to do. Second, attending to this distinction also creates the 
prospect, in at least some hard cases, of overlapping consensus 
between legal thinkers who disagree vehemently on the funda-
mental matter of how to interpret the Constitution. And finally, 
greater attention to second-order constitutional theory can foster 
a more honest argumentative culture in which judges and other 
thinkers no longer pretend that the law is always a one-sided, 
100% blowout in the major cases that divide us. 

A. Conceptual Clarity and Category Mistakes 
One reason to be clear about the two different kinds of adju-

dicatory theories a sophisticated legal thinker must adopt is that 
conceptual clarity enables us to more fairly evaluate the consti-
tutional theories themselves. 

Some have criticized legislative deference, for instance, on 
the ground that it is inferior to originalism.297 Others have 
praised it for the opposite reason.298 Yet both moves make a cat-
egory mistake. Unlike originalism, legislative deference does not 
 
 296 See supra note 131 (identifying originalists McConnell and Lawson as second-order 
Thayerians); WILKINSON, COSMIC CONSTITUTIONAL THEORY, supra note 46, at 109–10, 
114–15 (advocating deference and arguing that “language, structure, and history” may 
“serve best as mediums for restraint rather than excuses for intrusion”); ERIC SEGALL, 
ORIGINALISM AS FAITH 24, 29 (2018) (arguing for legislative deference). 
 297 See, e.g., Nelson Lund, The Cosmic Mystery of Judicial Restraint, 14 ENGAGE 100 
(2013) (reviewing WILKINSON, COSMIC CONSTITUTIONAL THEORY, supra note 46) (arguing 
that Wilkinson’s criticism of originalism “can only be fatal . . . if there is a superior alter-
native” and criticizing his proposed “candidate . . . judicial restraint” (emphasis in origi-
nal)); Marc O. DeGirolami, Astral Appetites, THE NEW REPUBLIC (Sept. 4, 2012), https:// 
perma.cc/PLA8-XCH4 (“Wilkinson is himself in the grips of a theory, and perhaps even a 
cosmic theory: the theory of judicial restraint.”). 
 298 See, e.g., Jeffrey Rosen, Against Interpretation, N.Y. TIMES (Mar. 16, 2012), 
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provide a judge any tools that can help shed light on whether one 
interpretation of the Constitution is more correct than another. 
It is, in other words, emphatically not a first-order interpretive 
theory because it does not identify the kinds of evidence or argu-
ments that judges should care about when trying to ascertain 
what the Constitution means or requires. To dismiss (or prefer) 
legislative deference as against a theory like originalism is thus 
to conflate two different things: a theory for deciding what the 
Constitution means and a theory for how to rule in cases in which 
the Constitution’s meaning is uncertain.299 

A similar response applies to some prominent criticisms of 
political process theory. If the theory seems unconvincing due to 
its failure to inform important debates over the Constitution’s 
substantive rights and values,300 that is by design: Process theory 
is a second-order rule for resolving difficult cases, not a first-order 
theory for resolving what the Constitution means to begin with. 
To be sure, process theory and legislative deference might not be 
compelling second-order approaches. But proving that claim 
would require something other than asserting the superiority of 
originalism or pluralism or any other first-order theory. It would 
require a careful comparison of, and choice among, the leading 
second-order theories and their normative virtues.301 

Distinguishing between first- and second-order theories can 
yield important conceptual clarity outside of constitutional inter-
pretation, too. Consider the debate over the major questions doc-
trine as a tool of statutory interpretation. Few doctrines have 
been subject to more withering critique.302 To the extent this crit-
icism is the product of political disagreement over the doctrine’s 
 
https://www.nytimes.com/2012/03/18/books/review/cosmic-constitutional-theory-by-j-
harvie-wilkinson-iii.html (suggesting that “Wilkinson’s primer offers a diagnosis of the 
problem and a self-effacing solution,” namely deference to legislatures). 
 299 To be sure, some scholars have avoided this category mistake. See, e.g., SUNSTEIN, 
HOW TO INTERPRET THE CONSTITUTION, supra note 21, at 52–53 (contending that “[t]o 
know whether a constitutional violation is clear, we need a theory of interpretation to 
help us to understand what the Constitution means” and that “[w]e could . . . imagine 
Thayerian originalists” or “moral reader Thayerians”). 
 300 See, e.g., Laurence H. Tribe, The Puzzling Persistence of Process-Based Constitu-
tional Theories, 89 YALE L.J. 1063, 1079 (1980) (criticizing “the willingness of so many to 
embrace process-based theories in the face of their virtually total incapacity to inform the 
content of public discussion, debate, and decision” regarding the Constitution (emphasis 
in original)). 
 301 See supra Part III.C. 
 302 See generally Mila Sohoni, The Major Questions Quartet, 136 HARV. L. REV. 262 
(2022); Daniel T. Deacon & Leah M. Litman, The New Major Questions Doctrine, 109 VA. 
L. REV. 1009 (2023). 
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initial use to invalidate Biden-era regulations, I have suggested 
the jury is still out on the doctrine’s potential for evenhanded ap-
plication.303 But notice how one’s views may shift depending on 
whether it is utilized as a first- or second-order theory for deciding 
whether a challenged agency action is authorized by a statute. 

As a first-order theory, the major questions doctrine is 
deeply problematic because there is little reason to think a stat-
ute means something different than what it says merely because 
a resulting agency action would have a greater economic or polit-
ical impact.304 But as a second-order theory, the doctrine could be 
more defensible. In close cases in which it is unclear whether an 
agency action is authorized by a statute, the presence of high 
stakes—say, a multibillion-dollar impact on the economy from 
tariffs or environmental regulation—could be a plausible reason 
to rule against the government not because that is the right an-
swer, but because a presumption of individual liberty might be a 
value worth pursuing in high stakes cases when the right answer 
is hard to know.305 Of course, that would amount to a substan-
tially less robust version of the major questions doctrine than the 
clear-statement requirement the Court has applied.306 But limit-
ing the doctrine to instances of first-order uncertainty would 
seem more normatively justifiable than automatically placing a 
“heavyweight thumb on the scales” against the pro-government 
statutory interpretation in every instance of major agency action.307 

B. Second-Order Overlapping Consensus 
There is a popular view that judicial conservatives prefer 

originalism because it leads to politically conservative outcomes, 
whereas judicial liberals oppose originalism for the same rea-
son.308 It is no accident that the conservative Justices who voted 
to overturn the right to abortion, expand the right to bear arms, 

 
 303 See Aaron Tang, Will this Conservative Legal Doctrine Undo Trump’s First 
Months in Office?, N.Y. TIMES (Apr. 20, 2025), https://www.nytimes.com/2025/04/20/ 
opinion/trump-challenge-supreme-court.html. 
 304 See Deacon & Litman, supra note 302, at 1012. But see Ilan Wurman, Importance 
and Interpretive Questions, 110 VA. L. REV. 909, 914 (2024) (“[T]he Court can be under-
stood to have resolved . . . ambiguity by adopting the narrower reading of the statute 
[because] . . . it was more plausible to think Congress intended [it].”). 
 305 See BARNETT, LOST CONSTITUTION, supra note 136, at 256–57. 
 306 See Deacon & Litman, supra note 302, at 1035. 
 307 See Biden v. Nebraska, 143 S. Ct. 2355, 2397 (2023) (Kagan, J., dissenting). 
 308 See, e.g., Reva B. Siegel, The Levels-of-Generality Game: “History and Tradition” 
in the Roberts Court, 47 HARV. J.L. & PUB. POL’Y 563, 596–604 (2024). 
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and permit the juvenile sentences of life without parole did so in 
opinions that relied on historical, originalist-inclined argu-
ments.309 And it is equally telling that the liberal Justices who 
voted the other way have rejected originalism as a first-order 
method.310 

In truth, though, it is the 51–49 rule as much as originalism 
and its malcontents that shoulders a significant responsibility for 
these party-line results. A conservative originalist and liberal 
nonoriginalist who both embrace the 51–49 rule as their second-
order theory will frequently come out on the opposite side of  
politically divisive constitutional cases because the 51–49 rule 
amplifies partisan-motivated reasoning on both sides.311 What I 
hope to show here is something very different could happen if 
well-intentioned hypothetical jurists on both sides of the political 
divide were to embrace a different second-order rule such as leg-
islative deference.312 Two cases offer helpful illustrations. 

In New York State Rifle & Pistol Ass’n v. Bruen,313 a six-
Justice conservative majority relied on history and tradition to 
hold that the Second Amendment forbids states from limiting the 
public carry of firearms to persons with good cause.314 The liberal 
Justices in dissent objected to the majority’s virtually “exclusive” 
first-order reliance on history and tradition.315 So, to the casual 
observer, the case looked like a paradigmatic example of how 
first-order disagreement over originalism can precipitate parti-
san outcomes. 

In reality, the 51–49 rule was also to blame. That is because 
the historical evidence was far from 100% in support of the ma-
jority’s view that a good-cause requirement is inconsistent with 

 
 309 See Dobbs v. Jackson Women’s Health Org., 142 S. Ct. 2228, 2248–56 (2023); N.Y. 
State Rifle & Pistol Ass’n v. Bruen, 142 S. Ct. 2111, 2142–54 (2022); Graham v. Florida, 
560 U.S. 48, 97 & 106 n.3 (2010) (Thomas, J., dissenting). 
 310 See Dobbs, 142 S. Ct. at 2326 (Breyer, J., Sotomayor, J. & Kagan, J., dissenting); 
Bruen, 142 S. Ct. at 2163, 2174–75 (Breyer, J., dissenting); Graham, 560 U.S. at 58 (re-
lying on “evolving standards of decency”). 
 311 See Kahan, supra note 261, at 8. 
 312 Although my own preference is for harm-avoider constitutionalism, I have ad-
vanced that case elsewhere and will not grind the same axe here. See generally Tang, 
Harm-Avoider Constitutionalism, supra note 35. My goal here is to show how second-order 
theories other than the 51–49 rule create the prospect for overlapping consensus in im-
portant and difficult constitutional cases, and legislative deference is up to that task no 
less than harm avoidance. 
 313 142 S. Ct. 2111 (2022). 
 314 Id. at 2156. 
 315 Id. at 2174–75 (Breyer, J., dissenting). 
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the nation’s “historical tradition of firearm regulation.”316 For one 
thing, there is considerable evidence that the Second Amendment 
was not originally understood to enshrine a right to bear arms for 
individual, nonmilitia self-defense to begin with.317 For another, 
several states enacted Founding Era laws forbidding various 
forms of public carry, and one state—Tennessee—expressly 
banned carrying a pistol “publicly or privately.”318 What is more, 
numerous states in the nineteenth century enacted surety laws 
that specifically required individuals who lacked good cause to 
carry a firearm in public to pay a special bond.319 

Perhaps the conservative Justices in the majority were cor-
rect that all these historic examples of legal limits on public carry 
amounted to less than 50% of the evidentiary support needed to 
prove a sufficient historical tradition for New York’s good-cause 
requirement. But given the similarities between the eighteenth- 
and nineteenth-century firearms regulations and New York’s 
good cause limit, it is hard to say that 80% or 90% (much less 
100%) of the evidence cut against the necessary historical tradi-
tion. For a conservative originalist Justice who follows the 51–49 
rule, though, that is no problem. The 51–49 rule allows such a 
jurist to cast aside the contrary historical evidence merely by 
asserting that the pro-gun-rights interpretation has slightly 
more historical evidence than the alternative. 

Yet now imagine a conservative originalist who rejects the 
51–49 rule and subscribes instead to legislative deference. For 
that Justice, the evidence could have been close enough to re-
quire deferring to the good-cause laws enacted through the dem-
ocratic process.320 And that, in turn, would have produced a sur-
prising result: consensus on the outcome of a hard constitutional 
case between an originalist and nonoriginalist judge. 

Rejecting the 51–49 rule—and utilizing legislative deference 
instead—can also lead to consensus on conservative constitutional 
outcomes, too. In Graham v. Florida,321 for example, the Court 
held that the Eighth Amendment forbids states from imposing 
life without parole (LWOP) sentences on juveniles convicted of 

 
 316 Id. at 2164. 
 317 See supra note 263. 
 318 See Bruen, 142 S. Ct. at 2142–47 (quotation marks omitted) (quoting Act of Oct. 
19, 1821, ch. 13, 1821 Tenn. Pub. Acts 15, 15–16). 
 319 Id. at 2147–51. 
 320 Cf. Wilkinson, Unraveling Rule of Law, supra note 271, at 295–96. 
 321 560 U.S. 48 (2010). 
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nonhomicide offenses.322 The majority opinion looked to “evolving 
standards of decency” to conclude that such sentences were cruel 
and unusual.323 But that conclusion was hardly ironclad: The ma-
jority conceded that most states—thirty-seven at the time of de-
cision—actually permitted juvenile LWOP sentences, and 
roughly 124 juvenile offenders were then serving such terms 
across the United States.324 

The 51–49 rule enabled the liberal-leaning Graham majority 
to convince itself, in the face of these bad facts, that a bare plu-
rality of the relevant evidence still supported its ultimate deci-
sion to strike down the LWOP sentences. But given the preva-
lence of juvenile LWOP sentences at the time, it is only fair to 
admit that the evidence of “evolving standards of decency”325 was 
nowhere near 100% in the majority’s favor. And if the Justices in 
the Graham majority had supplemented their nonoriginalist 
first-order reasoning with legislative deference rather than the 
51–49 rule, they would have joined the dissenting conservative 
Justices—who used an originalist first-order interpretive ap-
proach326—in deferring to the judgment of states that wished to 
continue the practice of juvenile LWOP sentences. 

The overarching takeaway is striking. Bruen and Graham 
show that disagreement over the first-order question of how to 
interpret the Constitution need not lead invariably to votes that 
divide along party lines. Overlapping consensus on matters as 
contentious as gun rights and juvenile sentencing is possible. All 
it would take is for originalists and nonoriginalists alike to reject 
the 51–49 rule and replace it with a different second-order theory 
such as legislative deference.327 

C. The Power of Judicial Candor 
There is a final reason to bring second-order theory out into 

the open. If judges were to be candid about which second-order 
rules they are using and why, the result would be to enhance 
 
 322 Id. at 58, 82. 
 323 Id. at 58 (quotation marks omitted) (quoting Estelle v. Gamble, 429 U.S. 97, 
102 (1976)). 
 324 Id. at 62, 64. 
 325 Id. at 58 (quotation marks omitted) (quoting Estelle, 429 U.S. at 102). 
 326 See Graham, 560 U.S. at 97, 106 n.3 (Thomas, J., dissenting) (looking to criminal 
punishment practices at the Founding). 
 327 Other second-order theories, such as harm-avoider constitutionalism or political 
process theory, could be consistent with overlapping consensus as well, but that is a claim 
that would require more space to prove than I have presently. 
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faith in the decisions they ultimately issue. And that could be 
true even if judges were to remain committed to the 51–49 rule 
as their preferred second-order approach. 

As an initial matter, a Court that openly defends the 51–49 
rule would do us all a favor by explaining why we should prefer 
constitutional rules that possess a bare plurality of the evidence, 
even if they are more likely to be wrong than not. Perhaps the 
Justices find convincing the normative case advanced in the lit-
erature thus far,328 or perhaps there are arguments that scholars 
have yet to articulate. Either one would be good to know. 

More importantly, a Court that is open about when it finds 
less than 100% of the relevant arguments and evidence to sup-
port its position—and that recognizes the strength of opposing 
arguments—would go far toward reducing the stark sense of po-
larization that surrounds the judiciary today. As Professor Dan 
Kahan has explained, cultivating the judicial idiom of aporia, or 
the honest acknowledgement of argumentative complexity, can 
“reduce the culturally polarizing effects of opinions in constitu-
tional law.”329 Opinions that admit when a constitutional ques-
tion is sufficiently close to require a second-order theory are as 
aporetic as they come. And by avoiding the certitude that char-
acterizes so many Supreme Court opinions today, such second-
order rulings can ameliorate the acrimony and division that often 
accompany major rulings from the Court.330 

There is a difference, after all, between a group being told 
that they have lost at the Supreme Court because their claim to 
constitutional protection was utterly devoid of any merit, and be-
ing told that their claim was forceful yet ultimately just a little 
bit less persuasive than the alternative. As Professors Tom Tyler 
and Gregory Mitchell have shown, the latter kind of opinion taps 
into a losing group’s sense of procedural fairness, which in turn 
increases satisfaction with even adverse rulings.331 Litigants do 
not only care about winning and losing, in other words.332 They 
care about how they lose. And losses that are explained through 
the lens of second-order theory can be more honest and confidence-

 
 328 See supra Part III.C.1. 
 329 Kahan, supra note 261, at 64. 
 330 Id. at 60–61 (explaining how excessive certitude deepens intergroup conflict). 
 331 Tom R. Tyler & Gregory Mitchell, Legitimacy and the Empowerment of Discretionary 
Legal Authority: The United States Supreme Court and Abortion Rights, 43 DUKE L.J. 703, 
789–90 (1994). 
 332 See TOM R. TYLER, WHY PEOPLE OBEY THE LAW 170–73 (2006). 
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inspiring than overzealous first-order opinions that express 
100% confidence in propositions that are, in truth, little more 
than 55% proven.333 

CONCLUSION 
For many years, the battle lines in the war over constitu-

tional interpretation have been drawn. We know that originalists 
and nonoriginalists do not agree. We also know that there is vir-
tually no possibility that either camp will suddenly abandon its 
views to join the other. 

I have argued, however, that this first-order divide need not 
ordain us to intractable disagreement. Borrowing from the deci-
sion theory literature yields the important insight that we often 
resolve uncertainty using a distinct, two-step process. When it 
comes to constitutional theory, in other words, we all contain 
multitudes.334 We must choose to be originalists, pluralists, moral 
readings theorists or common law constitutionalists, true 
enough. But we must also choose to be Thayerians, political pro-
cess theorists, harm-avoiders, or 51–49 rulers, too. 

For decades, constitutional theory has fixated on the first of 
these choices. It is time to pay attention to both. 

So which two are you? 

 
 333 See supra note 39 and accompanying text. 
 334 See Walt Whitman, Song of Myself (1855), reprinted in WALT WHITMAN, COMPLETE 
POETRY AND COLLECTED PROSE 87 (Justin Kaplan ed., 1982) (“I contain multitudes.”). 


