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Crisis Governance in the Administrative State:  
9/11 and the Financial Meltdown of 2008 

Eric A. Posner† & Adrian Vermeule†† 

This Article compares crisis governance and emergency lawmaking after 9/11 and 
the financial meltdown of 2008. We argue that the two episodes were broadly similar in 
outline, but importantly different in detail, and we attempt to explain both the similari-
ties and differences. First, broad political processes, rather than legal or constitutional 
constraints, operated in both episodes to create a similar pattern of crisis governance, in 
which Congress delegated large new powers to the executive. We argue that this pattern 
is best explained by reference to the account of lawmaking in the administrative state 
offered by Carl Schmitt, as opposed to the standard Madisonian view. Second, within 
the broad constraints of crisis politics, the Bush administration asserted its authority 
more aggressively after 9/11 than in the financial crisis. Rejecting competing explana-
tions based on legal differences, we attribute the difference to the Bush administration’s 
loss of popularity and credibility over the period between 2001 and 2008 and to the 
more salient and divisive distributive effects of financial management. 

INTRODUCTION 

On September 11, 2001, a massive terrorist attack on the World 
Trade Center in New York killed more than three thousand Ameri-
cans. The markets plunged, and airlines reeled towards bankruptcy. 
Executive action and legislation followed, both to stabilize the mar-
kets and to counter terrorism. One result was seven years of debate 
about inherent executive power, the nature and quality of emergency 
lawmaking by Congress, and the risks, benefits, and harms of govern-
ment action. 

On September 18, 2008, after months of economic anxiety and 
several massive bailouts of distressed firms by the government, the 
stock market had its largest single-day drop since September 11, 2001. 
Officials and commentators declared an economic emergency and 
moved on two fronts. The Department of the Treasury and Federal 
Reserve Board (“Fed” or “Federal Reserve”) dusted off a 1932 statute 
and invoked the Fed’s authority to stabilize failing firms by lending 
them money, although some were allowed to fail. Nearly simulta-
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neously, the Treasury proposed emergency legislation granting the 
secretary some $700 billion in spending authority to buy mortgage-
related assets, with open-ended administrative discretion. After the 
plan was initially rejected by the House of Representatives, on Sep-
tember 29, the stock markets fell even more sharply than on Septem-
ber 18. Amid great political controversy and a mounting sense of crisis, 
Congress passed a statute, the Emergency Economic Stabilization Act 
of 2008

1
 (EESA), that not only approved the core of the Treasury’s 

request but granted it additional powers, with qualifications and over-
sight mechanisms of uncertain force and scope, and with many largely 
unrelated tax breaks thrown in to sweeten the pill. 

Of these two crises, one involved “security,” and the other in-
volved “finance” or “economics.” What are the similarities and differ-
ences? In positive terms, how did legislators and executive officials 
behave, and how did the public and elites react? Normatively, what do 
the two episodes show about the capacities of presidents, bureaucrats, 
legislators, and judges to manage crises in the administrative state, and 
the rationality of their responses? And what of the legal issues com-
mon to both episodes, such as the scope of inherent executive power 
and the limits of congressional delegation—are the questions the 
same, and the answers? 

In what follows, we argue that the two episodes were similar at 
the first decimal place but interestingly different at the second, and we 
will attempt to explain both the similarities and differences. The first 
claim is that broad political processes and constraints operated simi-
larly in both episodes to create a generally similar pattern of crisis 
governance and emergency lawmaking. In the modern administrative 
state, it is practically inevitable that legislators, judges, and the public 
will entrust the executive branch with sweeping power to manage se-
rious crises of this sort. Despite traditional concerns about excessive 
delegation of power to the executive, who may abuse that power or 
exploit it for unrelated ends, other actors have no real alternative in 
such cases. Political conditions and constraints, including demands for 
swift action by an aroused public, massive uncertainty, and awareness 
of their own ignorance leave rational legislators and judges no real 
choice but to hand the reins to the executive and hope for the best. We 
call this the “Schmittian view,” after the Weimar jurist Carl Schmitt,

2
 

and we argue that it offers a better picture of the functioning of the 
                                                                                                                           
 1 Emergency Economic Stabilization Act of 2008 (“EESA”), Pub L No 110-343, 122 Stat 3765. 
 2 See Carl Schmitt, Legality and Legitimacy 83 (Duke 2004) (Jeffrey Seitzer, trans) (origi-
nally published 1932). 
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administrative state in crisis than the conventional “Madisonian view,” 
which holds that the executive can act only after public debate and 
congressional authorization or can, at most, take interim emergency 
measures until Congress convenes. 

The Schmittian view sets outer bounds on political behavior in 
crises but does not yield specific explanations of behavior within those 
bounds. Our second claim thus holds that, within the broad constraints 
of crisis politics, Congress and the administration had some freedom 
of action, and their actions differed in the two cases. Most notably, the 
Bush administration asserted its authority more aggressively after 9/11 
than in the financial crisis. In the latter case, it bowed to congressional 
supremacy and eschewed the claims of inherent and exclusive consti-
tutional power it had used to defy statutes in the earlier episode. We 
argue that these variations in behavior within the constraints reflected 
rational choices on all sides, given differences in the background polit-
ical conditions of 2001 and 2008—particularly the Bush administra-
tion’s loss of popularity and credibility over this period. We therefore 
reject competing explanations based on differences in the applicable 
law, in crisis psychology, and on other factors. 

Part I describes each episode in turn, providing background, basic 
facts, and an overview of the legal issues. Part II, focusing on the first-
decimal similarities, outlines the Schmittian view and suggests that it 
offers the best account of crisis management in the administrative 
state. Part III focuses on the second-decimal differences and explains 
them by reference to rational political behavior, given the actors’ pre-
ferences and political circumstances. A brief conclusion follows. 

I.  TWO CRISES 

A. 9/11 and Its Aftermath 

Large libraries have been written about 9/11 and its political, 
economic, and legal consequences. We will offer a brief account that is 
unavoidably selective, picking out details that are useful for our later 
claims.

3
 In later Parts, we offer a full treatment of the financial crisis, 

whose origins, nature, and legal implications are largely unexplored. 
Economically, the immediate consequences of 9/11 were a mas-

sive drop in the stock market, crippling losses in the airline and other 
                                                                                                                           
 3 For a full treatment, see generally Eric A. Posner and Adrian Vermeule, Terror in the 
Balance: Security, Liberty, and the Courts (Oxford 2007) (discussing the legal implications of terror-
ism and security problems, and arguing that civil liberties must be balanced against the need for 
security, and that the executive branch should be given deference in handling that balance). 
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transportation sectors, and widespread uncertainty.
4
 The Bush admin-

istration and Congress responded with a law that bailed out the air-
lines,

5
 and the economic issues temporarily receded from center stage. 

Legally and politically, the main focus turned towards counterterror 
policies and, in 2003, the war in Iraq, which the administration some-
times linked to the counterterror issue. 

In the immediate aftermath of 9/11, the legal framework for coun-
terterrorism policy came, for the most part, from the Constitution and 
from two major statutes: the Authorization for Use of Military Force

6
 

(AUMF) enacted on September 18, 2001, and the Patriot Act,
7
 enacted 

on October 26, 2001. In subsequent years new statutes were added, not-
ably the Detainee Treatment Act of 2005,

8
 the Military Commissions 

Act of 2006,
9
 and the FISA Amendments Act of 2008.

10
 For present pur-

poses, we focus on the AUMF and the Patriot Act, and their significance 
for theories of crisis management in the administrative state. 

In some cases, the Bush administration initiated or pursued post-
9/11 counterterror policies based on claims of inherent executive 
power stemming from Article II of the Constitution, particularly the 
Commander-in-Chief Clause. In other cases, however, the administra-
tion sought legislative authorization for its actions. The September 18, 
2001 AUMF gave the administration broad authority to use “neces-
sary and appropriate force” against al Qaeda and related entities.

11
 

How broad this authority actually was became controversial in later 
years; a plurality of the Supreme Court eventually ruled that it autho-
rized executive detention of enemy combatants,

12
 yet in controversies 

                                                                                                                           
 4 Bill Barnhart, Markets Reopen, Plunge, Chi Trib N1 (Sept 17, 2001) (noting that “[t]he 
Dow Jones industrial average closed down more than 684 points,” and that several airlines’ stock 
prices suffered major losses). 
 5 See Air Transportation Safety and System Stabilization Act, Pub L No 107-42, 115 Stat 
230 (2001) (“Providing disaster relief, compensation for losses, and tax benefits to airlines follow-
ing the 9/11 attacks.”). 
 6 Authorization for Use of Military Force, Pub L No 107-40, 115 Stat 224 (2001) (authoriz-
ing the use of force against those responsible for the 9/11 attacks). 
 7 Uniting and Strengthening America by Providing Appropriate Tools Required to Inter-
cept and Obstruct Terrorism Act of 2001 (“Patriot Act”), Pub L No 107-56, 115 Stat 272. 
 8 Detainee Treatment Act of 2005, Pub L No 109-148, 119 Stat 2739 (establishing proce-
dures for the detainment and interrogation of persons detained by the Department of Defense). 
 9 Military Commissions Act of 2006, Pub L No 109-366, 120 Stat 2600 (authorizing the 
trials of “alien unlawful enemy combatants” by a military commission, and denying the comba-
tants the ability to “invoke the Geneva Conventions as a source of rights”). 
 10 FISA Amendments Act of 2008, Pub L No 110-261, 122 Stat 2436, codified as amended 50 
USC 1801 et seq (establishing procedures for authorizing certain acquisitions of foreign intelligence). 
 11 AUMF §2(b), 115 Stat at 224 (authorizing the president to use all necessary force to 
punish those responsible for the 9/11 attacks and to prevent future attacks).  
 12 Hamdi v Rumsfeld, 542 US 507, 518 (2004) (plurality). 
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over surveillance, the administration’s attempts to invoke the statute 
were widely rejected.

13
  

Civil libertarian critics derided the “hasty” and “panicked” 
process by which the AUMF and the Patriot Act were passed, and 
portrayed them as massive delegations of unchecked power to the 
executive.

14
 The reality, however, was more complex. The administra-

tion partially lost control of the legislative process in both cases, and 
although it got most of what it wanted, it did not by any means get eve-
rything it asked for. Measured from the baseline of the executive’s ini-
tial proposals, legislative pushback was substantial.

15
 However, the larg-

er picture shows a grain of truth in the critics’ complaints: measured 
from the baseline of the legal status quo ante 9/11, the administration 
did receive large delegations of new powers in response to the crisis. 

What about the judges’ reaction? Here the picture fits a standard 
cyclical pattern in American history: courts remain quiet during the 
first flush of an emergency, and then reassert themselves, at least sym-
bolically, as uncertainty fades and emotions cool. Between 2001 and 
2004, the courts were conspicuously silent about counterterror policy. 
Indeed, in 2003 the Supreme Court denied certiorari in a case ques-
tioning the constitutionality of closed hearings in deportation pro-
ceedings, despite the existence of a circuit split on the issue

16
—in ten-

sion with the Court’s usual certiorari practice, and a clear example of 
Alexander Bickel’s “passive virtues.”

17
 

In 2004, the Court for the first time reached the merits of a 
case about presidential authority over counterterror policy in 

                                                                                                                           
 13 See Letter from Curtis A. Bradley, et al, to Bill Frist, Majority Leader, United States 
Senate, et al (Jan 9, 2006), online at http://www.fas.org/irp/agency/doj/fisa/doj-response.pdf (vi-
sited Nov 1, 2009) (criticizing the surveillance program and alleging that the administration had 
failed to identify any legal authority for the program). 
 14 See, for example, Aya Gruber, Raising the Red Flag: The Continued Relevance of the 
Japanese Internment in the Post-Hamdi World, 54 Kan L Rev 307, 322 (2006) (comparing the 
Bush administration’s use of “process-less incarceration in the name of national security” to the 
same tactic as used by the Roosevelt administration). 
 15 See Adrian Vermeule, Emergency Lawmaking after 9/11 and 7/7, 75 U Chi L Rev 1155, 
1155–64 (2008) (arguing that executives “obtained less than their true preferences” in AUMF, 
the Patriot Act, and Britain’s Terrorism Act of 2006).  
 16 See North Jersey Media Group, Inc v Ashcroft, 308 F3d 198 (3d Cir 2002), cert denied, 538 
US 1056 (2003) (denying cert of newspaper’s appeal from a divided Sixth Circuit decision holding 
that newspapers did not have a First Amendment right of access to deportation proceedings). 
 17 See Alexander M. Bickel, The Least Dangerous Branch: The Supreme Court at the Bar of 
Politics 207 (Yale 1962) (describing denial of certiorari as the most passive exercise of judicial power). 
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Hamdi v Rumsfeld.
18
 Despite initial impressions that the Court had 

asserted itself against executive power, the administration won most 
of what it wanted. Especially useful to the administration was the plu-
rality’s holding that the September 18, 2001 AUMF authorized deten-
tion of alleged enemy combatants.

19
 Newspaper accounts and civil li-

bertarians focused on a different holding, that constitutional due 
process might demand some minimum procedures to determine which 
detainees are actually enemy combatants.

20
 However, the main opinion 

conspicuously declined to require that judicial process be used,
21
 and 

the government constructed a system of administrative tribunals to 
make enemy combatant determinations.

22
 

By 2006, the Bush administration had lost a great deal of credibil-
ity both at home and (especially) abroad, in part because of setbacks 
in Iraq, in part because of scandals, such as Abu Ghraib, and in part 
because of spectacular incompetence in the management of Hurricane 
Katrina.

23
 Moreover, with the passage of time and the absence of new 

terrorist attacks in the homeland, the sense of threat waned. Predicta-
bly, the judges reasserted themselves. In Hamdan v Rumsfeld

24
 in 2006, 

the Court held that the administration’s military commissions set up 
to try alleged enemy combatants for war crimes violated relevant sta-
tutes and treaties.

25
 When Congress reacted by passing the Military 

Commissions Act in 2006, the Court went on to hold in 2008, in Bou-
mediene v Bush,

26
 that the statute violated the Suspension Clause of 

the Constitution by denying habeas corpus to detainees at Guantana-

                                                                                                                           
 18 542 US 507, 509 (2004) (upholding the president’s authority to detain enemy combatants 
but requiring that the alleged combatants be given a meaningful opportunity to contest the 
factual basis for their detention).  
 19 See id at 517. 
 20 See, for example, Linda Greenhouse, Access to Courts, NY Times A1 (June 29, 2004). 
 21 See, for example, Hamdi, 542 US at 538 (“There remains the possibility that the stan-
dards we have articulated could be met by an appropriately authorized and properly constituted 
military tribunal.”). 
 22 See Paul Wolfowitz, Order Establishing Combatant Status Review Tribunal, Memorandum 
for the Secretary of the Navy (July 7, 2004), online at 
http://www.defenselink.mil/news/Jul2004/d20040707review.pdf (visited Nov 1, 2009) (establishing 
Combatant Status Review Tribunals). 
 23 See, for example, Frank Rich, ‘We Do Not Torture’ and Other Funny Stories, NY Times 
C12 (Nov 13, 2005).  
 24 548 US 557 (2006).  
 25 Id at 623–35 (holding that the military commissions at Guantanamo Bay denied defen-
dant’s several procedural safeguards required by the Uniform Code of Military Justice and the 
Geneva Conventions). 
 26 128 S Ct 2229 (2008).  
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mo Bay.
27
 Even in these cases, however, the Court did not actually or-

der anyone released; in both cases, the result was simply more legal 
process.

28
 There remain sharp pragmatic limits on what courts are will-

ing to do when faced with executive claims of security needs. 

B. The Financial Crisis 

1. The origins of the crisis. 

Financial crises are less familiar than security crises, and the Sep-
tember 2008 financial crisis has been less studied than the conflict with 
al Qaeda, so we will provide a more detailed account of its back-
ground and development. 

A financial crisis occurs when people stop extending credit to 
other people because they fear that the loans will not be repaid. Mod-
ern financial regulation emerged from the recognition that financial 
crises are inevitable in an unregulated market, and that they can lead 
to economic collapse, political instability, and widespread misery. Con-
sider a typical bank. Banks are intermediaries that bring together 
creditors who have accumulated capital and want to save it (deposi-
tors and other savers) and borrowers who have insufficient capital for 
their purposes—consumers who seek to purchase a durable good 
which they will enjoy over a period of time, and businesses which seek 
to make investments. The bank takes funds from the creditors and 
extends them to the debtors, making its profits by charging a higher 
interest rate to the debtors than it pays to the creditors. 

The bank attracts many of its creditors by giving them the right to 
withdraw their funds on demand; it attracts many of its debtors by 
permitting them the right to pay back over a long period of time.

29
 In 

normal times, creditors are constantly withdrawing and depositing but 
in aggregate they leave a relatively fixed sum in the bank’s coffers, so 
that the bank can turn funds over to its long-term debtors without 
worrying that it will have to pay more funds to its creditors than it has 
on hand. The bank will keep some funds on hand—a capital cushion—
to ensure that it can cover small withdrawal spikes. If some event—

                                                                                                                           
 27 Id at 2277 (holding that the alternative procedures provided to the detainees “are not an 
adequate and effective substitute for habeas corpus”). 
 28 See id. 
 29 For a discussion of the various business models that banks employ, see generally 
Robert DeYoung and Tara Rice, How Do Banks Make Money? A Variety of Different Busi-
ness Strategies, Economic 4Q/2004 Perspectives 52, online at http://www.chicagofed.org/ 
publications/economicperspectives/ep_4qtr2004_part4_DeYoung_Rice.pdf (visited Nov 1, 2009).  
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say, the closure of a local factory—causes a temporary increase in 
withdrawals, the bank can cover these withdrawals by borrowing from 
other banks with excess capital, while in the meantime slowing down 
its long-term lending if there is a general economic slowdown. The 
whole system works because depositors assume that banks will pay 
them back if they withdraw their money, banks assume that they can 
borrow from other banks, and so on. 

A bank run occurs when depositors believe that the bank does 
not have enough funds to pay them back.

30
 A run typically occurs as a 

result of some real or rumored event that suggests that a bank is, or 
may become, insolvent. Suppose, for example, that people believe that 
a bank manager has embezzled funds from the bank, depleting its as-
sets. A few risk-averse depositors withdraw their assets as a precau-
tion, but when others hear about these withdrawals, they fear that the 
bank will not have enough funds left to cover their own withdrawals, 
and so forth, leading to a run. A run can be stopped if the bank can 
borrow from other banks or institutions; as people realize that the 
bank will honor their withdrawals, they feel less urgency about with-
drawing. But if the rumored or real events reflect a systemic prob-
lem—suppose people believe that there is an economic downturn, 
which will lead to unemployment, which will lead to default by bor-
rowers, which will prevent banks from covering withdrawals—all 
banks will be subject to runs, and so they will not be able to lend to 
each other. Indeed, banks may fear lending to a particular bank that is 
subject to a run because they believe that that bank will still lose all its 
depositors and thus be unable to repay the interbank loan. A collapse 
of banking can ensue. 

The main implication is that the financial system can collapse 
merely because of a crisis of confidence, rather than because of some 
underlying economic problem. If everyone believes that all banks will 
fail, and withdraws his or her deposits, then all banks will fail. People 
put their money under their mattresses rather than in banks, which 
means that banks have no money to lend to consumers and businesses. 
The businesses cannot meet their payrolls and so must fire employees, 
who cannot repay their mortgages or buy goods from other businesses, 
and so forth. 

These problems were widely recognized long ago; the modern 
system of banking regulation was finally put in place in the Great De-
                                                                                                                           
 30 See Howell E. Jackson and Edward L. Symons, Jr, Regulation of Financial Institutions 
117 (West 1999) (explaining that the likelihood of bank runs partially justifies portfolio-shaping 
regulation of banks). 
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pression, though it would continue to evolve.
31
 Essentially, the gov-

ernment acts as the lender of last resort: it guarantees that banks will 
have enough funds to cover deposits. This guarantee takes the form of 
deposit insurance as well as a more informal commitment by the cen-
tral bank, the Fed, to lend money at low rates of interest to banks in 
financial distress. But the guarantee creates the problem of moral ha-
zard: because banks that make risky decisions know that the govern-
ment will rescue them if bad outcomes occur, while they enjoy the full 
payoff if the decisions turn out well, they have an incentive to make 
loans that are excessively risky from the standpoint of social welfare.

32
 

So the government supervises banks; among other things, it requires 
them to maintain a certain level of capital, so that they can cover 
withdrawals most of the time. Various other restrictions also have 
been imposed.

33
 

No one ever believed that the regulatory system was foolproof. Fi-
nancial panics happen as a result of complicated economic and psycho-
logical factors that are hard to predict and control.

34
 The Fed and other 

government institutions must exercise judgment when responding to 
them: if they are too aggressive, they exacerbate the problem of moral 
hazard and can produce other adverse economic effects; if they are not 
aggressive enough, financial crises will not be prevented or resolved. To 
some extent such crises are inevitable, and the financial crisis of 2008 
was surely due in part to factors that simply cannot be controlled. 

Otherwise, analysts identify a number of contributing factors to 
the 2008 crisis.

35
 Housing prices rose rapidly in the 1990s and early 

2000s, stimulated both by the rapid economic growth of that period, 
which made people optimistic about their employment prospects and 
future income, and by very risky lending to people without the finan-
cial wherewithal to repay their loans unless housing prices would con-

                                                                                                                           
 31 Id at 44 (discussing the origins of the Federal Deposit Insurance Corporation). 
 32 See id at 117. 
 33 For an overview of regulation of financial institutions, see generally id. 
 34 The economic literature contains two theories: one is that panics are random, see Doug-
las Diamond and Philip H. Dybvig, Bank Runs, Liquidity, and Deposit Insurance, 91 J Polit Econ 
401, 409–10 (1983); the other is that they are due to asymmetric information, see Charles W. 
Calomiris and Gary Gorton, The Origins of Banking Panics: Models, Facts and Bank Regulation, 
in Glenn Hubbard, ed, Financial Markets and Financial Crises 109, 124–62 (Chicago 1992). 
 35 See, for example, Tyler Cowen, Three Trends and a Train Wreck, NY Times BU6 (Oct 19, 
2008) (“[T]he three fundamental factors behind the crisis have been new wealth, an added wil-
lingness to take risk and a blindness to new forms of systematic risk.”); Jon Hilsenrath, Serena 
Ng, and Damian Paletta, Worst Crisis Since ’30s, with No End Yet in Sight, Wall St J A1 (Sept 18, 
2008) (identifying deleveraging after a period of excess household debt as the primary contribu-
tor, and “innovative financial instruments” as an exacerbating factor). 
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tinue to rise indefinitely.
36
 Thanks to innovations in the design of fi-

nancial instruments, and to aggressive government support for mort-
gage lending, lenders could lend money and then sell the loan to oth-
ers, who would bear the risk of nonpayment. The lenders thus had lit-
tle incentive to ensure that the borrower was not too risky, and in 
many instances engaged in fraud to ensure that downstream buyers 
would believe that the borrower was less risky than he or she in fact 
was. The loans were pooled and securitized, which means that the 
streams of payments were divided up and packaged with other pay-
ment streams resulting from other loans; people could trade these 
rights. Traders may not have worried much about bad loans because 
they could diversify by purchasing different types of securities (they 
were classified according to risk) and adding them to portfolios that 
included other types of assets. And to the extent that traders did worry 
about the value of the mortgage-backed securities they held, they 
could reduce the risk they faced (or so they thought) by engaging in 
credit default swaps, which were essentially insurance transactions, 
where a third party would promise to pay the counterparty if the lat-
ter’s mortgage-backed securities lost value as a result of default on the 
underlying mortgages.

37
 These third parties would charge premiums to 

cover the risk they were taking on, and would employ sophisticated 
trading strategies to minimize this risk—for example, short selling

38
 the 

securities of other holders of the mortgage-backed securities as mort-
gage default rates increased. 

The securitization of mortgages was not a new phenomenon, and 
housing prices had risen and fallen before. The magnitude of the fi-
nancial crisis was due in large part to the trillion-plus dollar market in 
credit default swaps.

39
 Investment banks would buy pools of mortgages 

and create instruments that gave buyers rights to various slices of the 
pooled revenue streams—say, just the principal on a certain class of 
subprime mortgage, or just the interest payments on another class of 

                                                                                                                           
 36 See Cowen, Three Trends, NY Times at BU6 (cited in note 35) (discussing greater risk 
tolerance of individual and institutional investors). 
 37 See Hilsenrath, Ng, and Paletta, Worst Crisis since ’30s, Wall St J at A1 (cited in note 35) 
(discussing AIG’s role in dealing credit default swaps). 
 38 “Short selling is the practice of selling a borrowed security with the commitment to 
repurchase it at an unspecified later date.” Jonathan M. Kapoff, Short Selling, in Peter Newman, 
Murray Milgate, and John Eatwel, eds, The New Palgrave Dictionary of Money and Finance 445 
(Macmillan 1992). 
 39 See generally Gary Gorton, The Panic of 2007 (unpublished manuscript, Aug 2008), 
online at http://www.nber.org/papers/w14358.pdf (visited Nov 1, 2008) (arguing that the “Panic of 
2007” was caused by a loss of information about risks related to subprime mortgages). 
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high-grade mortgage. Buyers of these instruments may not have fully 
understood their riskiness or how to price them; even if they did, 
many buyers had strong incentives to purchase them. A financial insti-
tution that purchased these instruments could evade minimum capital 
requirements and add enormous leverage to its portfolios, while regu-
lators such as the SEC looked the other way.

40
 This allowed these insti-

tutions to make spectacular profits during boom times but threw them 
into insolvency when the boom times ended. 

Housing prices peaked in 2005–2006.
41
 The collapse that followed 

could well have been a cyclical phenomenon—the standard bust that 
follows a boom when investors overestimate the demand for a prod-
uct and overbuild. But easy credit for homebuyers exacerbated the 
problem.

42
 As housing prices fell, mortgage holders found that they 

could not avoid default by selling their houses, which were sold in fo-
reclosure.

43
 As foreclosure rates increased, the value of mortgage-

backed securities fell. Investment banks that held mortgage-related 
securities were required, by mark-to-market regulations, to lower the 
value of these securities in their portfolios.

44
 As the value of their as-

sets fell, these financial institutions became insolvent. They had 
hedged the risk by purchasing derivatives but these derivatives turned 
out to be worthless because counterparties also became insolvent.

45 
Banks did not have to mark down their mortgage-related assets, but 
by the same token their own lenders could not price those assets, 

                                                                                                                           
 40 See Floyd Norris, Out of the Shadows and into the Harsh Light, NY Times C3 (Sept 27, 
2008) (describing proposed regulation of the credit default swaps market); Stephen Labaton, 
S.E.C. Concedes Oversight Flaws Fueled Collapse, NY Times A1 (Sept 27, 2008) (reporting on 
the SEC chairman’s acknowledgment that the SEC’s failure to supervise investment banks con-
tributed to the financial crisis); Edmund L. Andrews, Michael J. de la Merced, and Mary Williams 
Walsh, Fed in an $85 Billion Rescue of an Insurer Near Failure, NY Times A1 (Sept 17, 2008) 
(explaining that credit default swaps are not regulated by the SEC). 
 41 See Floyd Norris, Varied Home Markets Now Share a Slump, NY Times C3 (Dec 29, 
2007) (indicating that national prices peaked in July 2006). 
 42 See Anthony Faiola, Ellen Nakashima, and Jill Drew, What Went Wrong, Wash Post A1 
(Oct 15, 2008) (explaining that easy credit helped Americans buy homes they were “ultimately 
unable to afford”). 
 43 See David Leonhardt, Life Preservers for Underwater Owners, NY Times B1 (Oct 22, 2008). 
 44 See Joe Nocera, This Time, the Fix Makes Sense, NY Times B1 (Mar 28, 2009) (stating 
that, due to mark-to-market regulations, “mortgage-backed securities have been marked down to 
levels that have started to approach reality”). 
 45 See Patrick M. Parkinson, Over-the-Counter Derivatives, Testimony before the Senate 
Subcommittee on Securities, Insurance, and Investment, Committee on Banking, Housing, and 
Urban Affairs (July 9, 2008), online at http://www.federalreserve.gov/newsevents/testimony/ 
parkinson20080709a.htm (explaining counterparty credit risk as it relates to credit default 
swaps) (visited Nov 1, 2009). 
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could not assume that the banks were creditworthy, and thus became 
reluctant to lend to them.

46
 

As is always the case in financial crises, the government faced a 
dilemma. If it let firms fail, they would be appropriately punished for 
their excessively risky investments. But they would also bring down 
other firms, with the result that credit would dry up, and economic 
activity would be stifled. The initial response was a series of ad hoc 
transactions and measures designed to prop up failing firms—
“regulation by deal.”

47
 After some hesitation—Lehman Brothers was 

allowed to fail, with disastrous short-term consequences because so 
many other firms had accounts with Lehman

48
—the Fed and other 

government institutions began pumping liquidity into the system at 
unprecedented levels.

49
 They were apparently persuaded by the scale 

of the failures, the quite obvious contagion effect, and independent 
evidence of a credit crunch, such as the extremely high rate of interest 
that banks began to charge each other for interbank loans. 

It soon became clear that a case-by-case approach would not be 
sufficient to address the financial crisis. For one thing, the financial 
crisis would require more resources than the Fed could supply. On 
September 19, Henry Paulson, the Treasury secretary, submitted a bill 
to Congress that would authorize the Treasury to borrow $700 billion 
and use it to purchase mortgage-related assets.

50
 The bill provided that 

the secretary’s purchasing decisions would be final, and not subject to 
judicial review. Paulson apparently believed that by purchasing mort-
gage-related assets, the government would help reduce uncertainty 
about banks’ balance sheets, allowing them to borrow if they turned 

                                                                                                                           
 46 See Editorial, Time to Act, NY Times A18 (Oct 11, 2008) (claiming that “[b]anks in Eu-
rope and the United States have virtually stopped lending to each other” because of uncertainty 
about mortgage-related assets). 
 47 See generally Steven M. Davidoff and David Zaring, Regulation by Deal: The Government’s 
Response to the Financial Crisis, 61 Admin L Rev 463 (2009) (outlining “regulation by deal” as the 
process of striking deals with—and taking stakes in—individual firms in order to influence the 
firms’ behavior). 
 48 See Floyd Norris, After Weekend Full of Talks, No Sign of a Lending Thaw, NY Times B1 
(Oct 13, 2008) (describing banks’ unwillingness to lend to each other immediately after the fall 
of Lehman); Louise Story and Ben White, The Road to Lehman’s Failure Was Littered with Lost 
Chances, NY Times B1 (Oct 6, 2008) (describing the fallout from Lehman’s failure and the Fed’s 
response); Joe Nocera, 36 Hours of Alarm and Action as Crisis Spiraled, NY Times A1 (Oct 2, 
2008) (describing Morgan Stanley and Goldman Sachs’s efforts to survive in the wake of Leh-
man’s collapse). 
 49 See Bruce Bartlett, How to Get the Money Moving, NY Times A25 (Dec 24, 2008) (ex-
plaining the difficulty of injecting liquidity when the interest rate on Treasury bills nears zero). 
 50 See Text of Draft Proposal for Bailout Plan, NY Times (Sept 20, 2008) online at 
http://www.nytimes.com/2008/09/21/business/21draftcnd.html (visited Nov 1, 2009). 
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out to be solvent.
51
 Judicial review or other oversight would slow down 

this process when quick action was essential. 
The boldness of the secretary’s bill initially produced an enthu-

siastic reaction, and the financial markets rose,
52
 but quickly the recep-

tion turned sour. Critics argued that the bill was a “blank check” that 
gave the Treasury too much discretion and subjected it to too little 
oversight; that the bill favored the rich—the investment banks, their 
managers, their shareholders—at the expense of the taxpayer, while 
providing no relief to distressed homeowners; and that Secretary Paul-
son, with the support of Fed Chairman Ben Bernanke, sought to stam-
pede Congress into action by holding out dire consequences if inaction 
occurred, rather than acknowledging that Congress should hold hear-
ings, solicit the advice of independent experts, and deliberate.

53
 

House leaders of both parties—with the support of Paulson, Pres-
ident George W. Bush, and both candidates for the presidency—
greatly expanded the Paulson bill, partly in response to these criti-
cisms, but on September 29, the House voted down the revised version 
by a vote of 228 to 205.

54 The stock market crashed, with the Dow 
Jones Index falling by 778 points.

55
 Senate leaders promptly took up 

the bill and overwhelmingly passed a revised version on October 1. 
The Senate version largely retained the provisions of the House bill 
but added numerous, mostly unrelated provisions designed to appeal 

                                                                                                                           
 51 Consider Ben S. Bernanke, U.S. Financial Markets, Testimony before the Senate Com-
mittee on Banking, Housing, and Urban Affairs (Sept 23, 2008), online at 
http://www.federalreserve.gov/newsevents/testimony/bernanke20080923a1.htm (visited Nov 1, 
2009) (explaining that the plan would “reduc[e] investor uncertainty about the current value and 
prospects of financial institutions . . . [and] help to restore confidence in our financial markets 
and enable banks and other institutions to raise capital”). 
 52 Edmund L. Rose, Federal Reserve and Treasury Offer Congress a Plan for a Vast Bailout, 
NY Times A1 (Sept 19, 2008) (indicating that the Dow Jones closed up 3.9 percent on the day 
Paulson’s plan was announced, and that international markets rose as well). 
 53 See Letter from Daron Acemoglu, et al, to the Speaker of the House of Representatives 
and the President Pro Tempore of the Senate (Sept 24, 2008), online at 
http://faculty.chicagogsb.edu/john.cochrane/research/Papers/mortgage_protest.htm (visited Nov 1, 
2009) (claiming that “[t]he plan is a subsidy to investors at taxpayers’ expense”). See also David M. 
Herszenhorn, Stephen Labaton, and Mark Landler, Democrats Set Conditions as Treasury Chief 
Rallies Support for Bailout, NY Times A1 (Sept 22, 2008) (noting that Democrats demanded 
“more direct assistance for homeowners” and reporting that Republican Senator Arlen Specter 
had written, “I think we must take the necessary time to conduct hearings, analyze the adminis-
tration’s proposed legislation, and demonstrate to the American people that any response is 
thoughtful, thoroughly considered and appropriate”). 
 54 David M. Herzenhorn, Bush Signs Bill, NY Times A1 (Oct 4, 2008). 
 55 Carl Hulse and Robert Pear, Adding Sweeteners, Senate Pushes Bailout Plan, NY Times 
A1 (Oct 1, 2008) (noting that the Dow regained much of the loss the following day). 
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to the marginal dissenters.
56 On October 3, this bill passed the House 

and was signed by the president.
57
 

The EESA differed from the Paulson bill in numerous ways. But 
most importantly, for our purposes, it did not reduce Treasury’s power 
to purchase mortgage-related securities; in fact, it expanded Treasury’s 
power, authorizing it to purchase virtually any security when doing so 
could help resolve the financial crisis.

58
 Democrats in Congress also 

sought to compel Treasury to regulate executive compensation
59
 and 

provide relief to homeowners subject to foreclosure in limited cir-
cumstances,

60
 but the authorities they gave Treasury were largely dis-

cretionary. EESA also provided for limited judicial review
61
 and set up 

various oversight mechanisms that lacked coercive power.
62 

Even before Treasury put into operation its plan to purchase 
mortgage-related assets, it became clear that this approach would not 
be adequate, and Treasury announced that it would inject equity di-
rectly into financial institutions by buying preferred stock,

63
 as the Fed 

did with the American International Group (AIG). Indeed, Treasury 
later announced that it would not use Troubled Asset Relief Program 
(TARP) funds to purchase troubled assets at all, and would rely solely 
on equity purchases.

64
 The White House, for its part, tried and failed to 

                                                                                                                           
 56 See Carl Hulse and Robert Pear, Senate Approves Bailout Proposal by a Wide Margin, 
NY Times A1 (Oct 2, 2008) (reporting that the bill included $150 billion in tax breaks and “a 
temporary increase in the amount of bank deposits covered by the Federal Deposit Insurance 
Corporation, to $250,000 from $100,000”). 
 57 See Herszenhorn, Bush Signs Bill, NY Times at A1 (cited in note 54); Hulse and Pear, 
Adding Sweeteners, Senate Pushes Bailout Plan, NY Times at A1 (cited in note 55). 
 58 See EESA §§ 3, 103, 122 Stat at 3767, 3770 (listing considerations the Treasury secretary 
should take into account when exercising the authority granted under the Act). 
 59 See EESA § 111, 122 Stat at 3776–77 (prohibiting golden parachutes for executives of 
firms receiving TARP funds). 
 60 See EESA § 109, 122 Stat at 3774–75 (declaring that Treasury “shall implement a plan 
that seeks to maximize assistance for homeowners” and “may use loan guarantees and credit 
enhancements to facilitate loan modifications to prevent avoidable foreclosures”). 
 61 EESA § 119, 122 Stat at 3787–88 (providing that “[n]o injunction or other form of equit-
able relief shall be issued against the Secretary for actions pursuant to” the Treasury’s actions 
related to purchasing, insuring, or selling troubled assets, or preventing foreclosure). 
 62 See EESA § 116, 122 Stat at 3783–86 (granting the comptroller general the authority to 
oversee and audit the Troubled Asset Relief Program, and demanding that the comptroller sub-
mit reports every sixty days). 
 63 See Department of the Treasury, Treasury Announces TARP Capital Purchase Program 
Description (Oct 14, 2008), online at http://www.treas.gov/press/releases/hp1207.htm (visited Sept 
22, 2009) (announcing that the Treasury would buy $250 billion in preferred shares from qualify-
ing banks). 
 64 See Remarks by Secretary Henry M. Paulson, Jr. on Financial Rescue Package and Econom-
ic Update (Nov 12, 2008), online at http://www.treasury.gov/press/releases/hp1265.htm (visited Nov 
1, 2009) (announcing that TARP funds will not be used to purchase mortgage-related assets). 
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obtain a bill giving Treasury specific statutory authority to prop up 
faltering automakers that offer credit as an adjunct to their main op-
erations. Despite the failure, Treasury used TARP funds to bail out the 
automakers in December 2008 and January 2009, relying on the broad 
definition of “financial institution” in the EESA.

65
  

Meanwhile, the Fed was increasing the money supply, buying up 
commercial paper, and purchasing other assets that it traditionally left 
to the private markets.

66
 Treasury directed Fannie Mae and Freddie 

Mac to buy up mortgage-backed securities.
67
 The Federal Deposit In-

surance Corporation (FDIC) was brokering purchases of failed banks 
such as Wachovia,

68
 and, citing its emergency statutory authority, it 

eliminated the $250,000 ceiling on deposit insurance and guaranteed 
virtually all newly issued senior unsecured debt, potentially exposing 
itself to more than $1 trillion in liability.

69
 

The Obama administration followed the lead of the Bush admin-
istration in broad outline, with small differences in emphasis, including 
greater attention to foreclosure relief.

70
 Its major accomplishment in 

its first months was the enactment of a stimulus bill that sought to ad-
dress the underlying economic crisis.

71
 In a twist, on February 10, 2009, 

the new secretary of the Treasury, Timothy Geithner, announced a 
new plan for using the remaining $350 billion or so of TARP funds.

72
 

In addition to measures for mortgage relief and further capital injec-

                                                                                                                           
 65 “The term ‘financial institution’ means any institution, including, but not limited to, any 
bank, savings association, credit union, security broker or dealer, or insurance company, estab-
lished and regulated under the laws of the United States or any State, territory, or possession of 
the United States, the District of Columbia, Commonwealth of Puerto Rico, Commonwealth of 
Northern Mariana Islands, Guam, American Samoa, or the United States Virgin Islands, and 
having significant operations in the United States, but excluding any central bank of, or institu-
tion owned by, a foreign government.” EESA §3(5), 122 Stat at 3766–67. 
 66 Deborah Solomon and Damian Paletta, U.S. Bailout Plan Calms Markets, but Struggle 
Looms over Details, Wall St J A1 (Sept 20, 2008). 
 67 Id (noting that Treasury made the move in order to fund lending markets while awaiting 
Congress’s approval of the plan to buy distressed assets).  
 68 Vikas Bajaj and Michael M. Grynbaum, Amid Global Worry, Central Banks Try to Come 
to Credit Markets’ Aid, NY Times A1 (Sept 30, 2008); Solomon and Paletta, U.S. Bailout Plan 
Calms Markets, Wall St J at A1 (cited in note 66). 
 69 See FDIC, FDIC Announces Plan to Free up Bank Liquidity (Oct 14, 2008), online at 
http://www.fdic.gov/news/news/press/2008/pr08100.html (visited Nov 1, 2009). 
 70 See, for example, Edmund L. Andrews, Plan to Help Homeowners Modify Second Mort-
gages, NY Times B7 (Apr 29, 2009) (describing Barack Obama’s plan to use $50 billion to reduce 
monthly mortgage payments and the expansion of the plan to cover second mortgages). 
 71 See American Recovery and Reinvestment Act of 2009, Pub L No 111-5, 123 Stat 115.  
 72 See Remarks of Secretary Geithner (Feb 10, 2009), online at 
http://www.treas.gov/press/releases/tg18.htm (visited Nov 1, 2009) (calling for a “stress test” of 
banking institutions, along with capital support). 
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tions to banks, the secretary indicated that Treasury would, in part, 
revive the idea of purchasing toxic assets. This time around, however, 
the strategy would take the form of a joint public-private venture to 
buy the assets, rather than direct government transactions.

73
 

The Obama administration has also tried to squeeze the maxi-
mum amount of authority out of new and old statutory provisions. To 
evade the EESA limitations on executive pay and other policies of 
TARP recipients, the administration has proposed funneling funds 
though special purpose vehicles set up solely as conduits for govern-
ment funds.

74
 And to authorize the FDIC to insure purchasers of toxic 

assets under its toxic asset purchase program while evading statutory 
limitations on FDIC exposure to liability, the administration has 
rested on a strained interpretation of the FDIC statute—in essence, 
reading a statute that limits the FDIC’s exposure to $30 billion as 
permitting the FDIC to insure up to $850 billion, on the theory that the 
FDIC can always cover its losses by increasing the fees that it charges 
banks.

75
 Both of these interpretations are, at best, questionable. 

2. Legal issues. 

a) Actions based on existing statutory authority.  The EESA was 
proposed and enacted in part to clarify the agencies’ statutory author-
ity. Most of the actions taken by the Treasury Department, the Federal 
Reserve Board, the SEC, and related agencies fit within existing statu-
tory authorities, but not all did. The most legally questionable event 
was the bailout of AIG, which preceded the EESA’s passage. 

AIG is the largest insurance company in the United States. When 
AIG was required to mark down its mortgage-related assets, and to 
make good on its obligations under its credit default swaps, it became 
insolvent. This meant that thousands of clients who believed that they 
had insurance against various adverse events suddenly could not expect 
to receive a full payout if those events occurred. Those clients would 
need either to self-insure by liquidating assets, or to purchase additional 

                                                                                                                           
 73 See id (explaining that the public-private venture will be funded by public capital initial-
ly, but will “use private capital and private asset managers to help provide a market mechanism 
for valuing the assets”). 
 74 See Amit R. Paley and David Cho, Administration Seeks an Out on Bailout Rules for 
Firms; Officials Worry Constraints Set by Congress Deter Participation, Wash Post A1 (Apr 4, 
2009) (reporting that this mechanism is being used to sidestep congressional restrictions, which 
the administration believes “should not apply in at least three of the five initiatives funded by 
the rescue package”). 
 75 See Andrew Ross Sorkin, F.D.I.C.’s Novel View of Risk, NY Times B1 (Apr 7, 2009). 
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insurance, which would also require liquidating assets, driving down the 
prices of those assets and contributing to the financial contagion.

76 
The only way to stop financial contagions is to persuade creditors 

(the insurance clients) that they will be paid in full. With respect to 
banks, the government guarantees deposits, and the Fed can step in 
and make loans to banks threatened by runs, so that creditors will not 
call in loans just because they fear similar action by other creditors.

77
 

The same logic applies to an insurance company, and the Fed could, in 
principle, rescue AIG by making loans to it. The problem raised by the 
AIG case is that AIG was not a bank. The Fed normally lends to 
banks and not to other institutions.

78 
However, a Depression-era statute gave the Fed the power to 

make loans to nonbanks in emergency conditions.
79
 Citing this authority, 

the Fed made what it called a secured loan to AIG.
80
 Under the terms of 

this transaction, AIG could borrow $85 billion over two years
81
 

($37 billion of which it immediately drew down), at the rate of three-
month LIBOR (the interest rate charged on interbank loans, which was 
3 percent at the time of the transaction) plus 8.5 percent.

82
 All of AIG’s 

assets provided collateral for the loan commitment;
83
 and the US Trea-

sury would end up the beneficiary of a trust holding 79.9 percent of 
AIG’s stock.

84
 Finally, the Fed replaced AIG’s CEO and obtained undis-

closed rights to control the operation of the business.
85
 

                                                                                                                           
 76 See Andrews, de la Merced, and Walsh, Fed in an $85 Billion Rescue of an Insurer Near 
Failure, NY Times at A1 (cited in note 40). 
 77 See Jackson and Symons, Jr, Regulation of Financial Institutions at 44 (cited in note 30) 
(describing FDIC insurance). 
 78 See Jon Hilsenrath, Diya Gullapalli, and Randall Smith, Fed Will Lend Directly to Cor-
porations, Wall St J A1 (Oct 8, 2008) (reporting that the Fed had not lent directly to corporations 
since the Great Depression). 
 79 Federal Reserve Act, Pub L No 63-43 § 13(3), 38 Stat 251, 263 (1913), codified at 12 USC 
§ 343 (allowing for such measures in times of “unusual and exigent circumstances”).  
 80 Federal Reserve Board, Press Release (Sept 16, 2008), online at 
http://www.federalreserve.gov/newsevents/press/other/20080916a.htm (visited Nov 1, 2009). 
 81 See Credit Agreement between American International Group, Inc. and Federal Re-
serve Bank of New York § 1.01 (Sept 22, 2008), online at http://www.sec.gov/Archives/           
edgar/data/5272/000095012308011496/y71452exv99w1.htm (visited Nov 1, 2009). See also Hugh 
Son, AIG Falls on Concern U.S. Loan Will Force Liquidation, Bloomberg (Sept 24, 2008), online 
at http://www.bloomberg.com/apps/news?pid=newsarchive&sid=aiJOvupYlCQ4 (visited Nov 1, 
2009) (outlining the terms of the credit agreement). 
 82 See Credit Agreement at §§ 1.01, 2.06. 
 83 Id at Exhibit B, § 3 (securing the loan with “(i) all Accounts; (ii) all Chattel Paper; (iii) 
all cash and Deposit Accounts . . .”). 
 84 Id at Exhibit D. 
 85 See Son, AIG Falls on Concern U.S. Loan Will Force Liquidation (cited in note 81) 
(noting that the US had appointed AIG’s new CEO, Edward Liddy).  
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Although a loan in form, the transaction was a purchase in sub-
stance: the Fed was given the incidents of ownership in the form of 
most of the stock. If the transaction was in substance a purchase of 
AIG, then it was not authorized by the statute, which permitted only 
loans. A complicating factor is that under the Chevron doctrine, courts 
generally defer to agencies’ reasonable interpretations of statutes they 
administer, at least if those interpretations are issued in a procedurally 
proper format.

86
 A court might find that, in the circumstances, the 

Fed’s implicit interpretation of the statute to permit purchases of dis-
tressed nonbank firms in emergency conditions was reasonable. 

b) The nondelegation doctrine and nondelegation canons. An even 
larger complicating factor, both in the AIG case and in the case of the 
EESA, involves the nondelegation doctrine. The doctrine holds that 
Congress must supply an intelligible principle to guide the policymak-
ing discretion of agencies. Failing this, Congress has entrusted the agen-
cies with legislative rather than executive power, in violation of Ar-
ticle I.

87
 In practice, the nondelegation doctrine is largely moribund at 

the level of constitutional law; it was invoked to invalidate legislation 
for the first time in 1935, and for the last time in 1936.

88
 At the level of 

statutory interpretation, however, the doctrine is occasionally invoked 

                                                                                                                           
 86 United States v Mead Corp, 533 US 218, 228 (2001). See also Chevron U.S.A. Inc v 
NRDC, 467 US 837, 843 n 9 (1984) (introducing a presumption that when Congress creates an 
agency with authority to act with the force of law, it delegates the authority to resolve legal ques-
tions that cannot be resolved by “traditional tools of statutory interpretation”). For deference to 
Treasury on questions of law, and Treasury’s legal position within the standard framework of 
administrative law and the Administrative Procedure Act, see generally Kristin E. Hickman, 
Coloring outside the Lines: Examining Treasury’s (Lack of) Compliance with Administrative 
Procedure Act Rulemaking Requirements, 82 Notre Dame L Rev 1727 (2007). 
 87 See Whitman v American Trucking Associations, 531 US 457, 472–73 (2001) (holding 
Congress’s delegation of authority under part of the Clean Air Act to be valid, since Congress 
constrained the EPA’s actions by means of “an intelligible principle”). Consider Mistretta v Unit-
ed States, 488 US 361, 428 (1989) (Scalia dissenting) (arguing that the majority was wrong to 
uphold a delegation of sentencing power to a sentencing commission). In an alternative formula-
tion, the forbidden line is crossed, not when Congress entrusts the executive with any legislative 
power at all, but when Congress entrusts the executive with legislative power that is not ade-
quately cabined. Whitman, 531 US at 487–90 (Stevens concurring in part and concurring in the 
judgment). This difference is strictly semantic and makes no difference for our purposes.  
 88 See Panama Refining Co v Ryan, 293 US 388, 419 (1935) (holding that a delegation to 
the president of the authority to prohibit interstate and foreign transport of oil products that 
were produced beyond set quotas is unconstitutional, because Congress placed no restriction on 
the president’s choice of whether or not to impose the prohibition); A.L.A. Schechter Poultry 
Corp v United States, 295 US 495, 521–22, 537–42 (1935) (holding that the “Live Poultry Code,” 
which authorized the president to enforce fair trade in the New York City poultry industry, was 
unconstitutional, since it did not properly define the scope of the president’s authority).  



2009] Crisis Governance in the Administrative State 1631 

 

as an interpretive canon, in which agency authority is construed narrow-
ly in order to avoid the constitutional question of nondelegation.

89
 

Treasury’s initial proposal would have granted the secretary 
sweeping authority largely without explicit standards and without any 
judicial review. The final version of the EESA actually expanded the 
secretary’s authority along important margins, although it also intro-
duced some oversight mechanisms and some judicial review, as we will 
discuss below. Given the breadth of authority it delegates, some 
groups have threatened to challenge the EESA on nondelegation 
grounds.

90
 A challenge of that sort might emphasize that, when the 

Court invalidated the National Industrial Recovery Act (NIRA) in 
1935, it described the statute as granting the president power over the 
entire national economy, essentially enabling an economic dictator-
ship.

91
 Perhaps the EESA is not entirely dissimilar, at least in the sense 

that the EESA will affect the entire economy, directly or indirectly, 
and that the power to spend $700 billion or more

92
 represents a sub-

stantial amount of discretionary authority for any one administrator 
to possess. Furthermore, the Court’s last major pronouncement on the 
constitutional nondelegation doctrine, Whitman v American Trucking 
Associations,

93
 articulated a sliding-scale approach, under which a del-

egation conferring greater authority requires more clarity and speci-
ficity in its guiding principles.

94
 

For several reasons, however, such a challenge is highly unlikely 
to succeed. First, the enacted statute contains more in the way of ex-
plicit intelligible principles and standards than did the initial proposal. 

                                                                                                                           
 89 See FDA v Brown & Williamson Tobacco Corp, 529 US 120, 133, 160–61 (2000) (holding 
that Congress did not delegate to the FDA the authority to regulate tobacco, noting that Che-
vron presumption of delegation is not definitive in extraordinary cases, such as those where the 
unprovided for issue is a major one); Industrial Union Department, AFL-CIO v American Petro-
leum Institute, 448 US 607, 646 (1980) (plurality) (favoring a narrow construction of the statute that 
avoids the nondelegation issue). See also John F. Manning, The Nondelegation Doctrine as a Canon 
of Avoidance, 2000 S Ct Rev 223, 223 (arguing that the Court often construes statutes narrowly to 
avoid conferring unconstitutionally excessive agency discretion); Cass R. Sunstein, Nondelegation 
Canons, 67 U Chi L Rev 315, 316 (2000) (arguing that the constitutional nondelegation doctrine is 
not dead, but has been replaced by nondelegation canons of statutory construction).  
 90 John Schwartz, Some Ask if Bailout is Unconstitutional, NY Times A16 (Jan 15, 2009) 
(discussing threatened lawsuit by FreedomWorks Foundation). 
 91 Schechter, 295 US at 541–42. However, another theme in Schecter was that the NIRA in 
effect delegated lawmaking power to private parties, see id at 537, and that claim has no obvious 
parallel in the EESA. 
 92 The secretary can draw on a maximum of $700 billion at any one time, but the total 
might be more. See EESA § 115(a)(3), 122 Stat at 3780.  
 93 531 US 457 (2001). 
 94 Id at 475. 
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The main purpose is to “immediately provide authority and facilities 
that the Secretary of the Treasury can use to restore liquidity and sta-
bility to the financial system of the United States.”

95
 Whether or not 

the grant of such authority or its exercise will have those effects, the 
statute’s purpose is perfectly intelligible. And the statute contains an 
explicit list of rather detailed “considerations” that the secretary must 
take into account when exercising his authority.

96
  

Second, courts have sometimes read legislation to contain impli-
cit standards, drawn from the legislative background and statutory 
purposes, in order to pretermit a nondelegation challenge,

97
 and that 

course of action would seem highly probable with respect to the 
EESA, even if the statute’s explicit standards are insufficient. Courts 
might read the legislation to implicitly embody a general intelligible 
principle that the secretary’s powers are to be used in order to pro-
mote liquidity, to raise confidence, to dampen uncertainty, to stabilize 
markets, or some mix of all of these. The legislative history is of course 
extremely thin, as is usually the case with emergency statutes, but the 
broader legislative background contains ample references to these 
and related ideas. 

Third, any of these standards and principles would make the 
EESA at least as intelligible as other statutes the Court has upheld 
against nondelegation challenge. These include statutes giving agen-
cies power to regulate “in the public interest”

98
 and, most recently, in 

Whitman, a statute giving EPA the authority to regulate pollutants in 
a manner “requisite to protect the public health.”

99
 If such precedents 

are any guide, it is unlikely in the extreme that the Court would inva-
lidate the EESA on nondelegation grounds. 

Critics of the EESA argue that two of Treasury’s post-enactment 
decisions—to use TARP funds to buy equity rather than toxic mort-
gage-related assets, and to use TARP funds to bail out automakers—
show that the EESA wrote the executive a blank check.

100
 What those 

                                                                                                                           
 95 EESA § 2, 122 Stat at 3766.  
 96 EESA § 103, 122 Stat at 3770 (listing considerations such as protecting taxpayer inter-
ests and providing stability to financial markets). 
 97 See Amalgamated Meat Cutters v Connally, 337 F Supp 737, 757 (DDC 1971) (reading 
the Economic Stabilization Act of 1970 to contain an implicit “duty to take whatever action is 
required in the interest of broad fairness and avoidance of gross inequity”). 
 98 NBC v United States, 319 US 190, 198 (1943) (holding that the purpose and context of 
the Communications Act of 1934, along with the requirements imposed, make “in the public 
interest” sufficiently restrictive). 
 99 531 US at 472–76 (holding that the Clean Air Act was a proper delegation to the EPA). 
 100 See, for example, Fred Lucas, For Auto Bailout to Be Legal, Automakers Must Now Be 
Considered ‘Financial Institutions,’ Cybercast News Service (Dec 19, 2008), online at 
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decisions really show, however, is just that Treasury’s authority is 
broad, which is something no one has ever doubted; as we discuss 
shortly, there is clear or at least very plausible statutory authorization 
for both. As Whitman emphasized, the construction the agency puts on 
the statute after enactment, and the policy choices the agency makes 
within the bounds of its statutory discretion, do not affect the constitu-
tional nondelegation question; the only issue is whether the enacted 
statute supplied a sufficiently intelligible principle.

101
  

That said, the nondelegation canon might be invoked at the level 
of statutory interpretation. In the case of the EESA, the Treasury’s 
substantive authority is quite clear. The statute gives Treasury the 
power to purchase securities in any firm,

102
 not just to purchase 

troubled assets or mortgage-backed securities, so the plan to recapital-
ize banks through equity purchases is unassailable. Moreover, it is 
hard to see any reasonable ground for overturning the Treasury’s in-
terpretation of “financial institution” as covering automakers that of-
fer ancillary credit. Whatever the ordinary meaning of the phrase, if 
indeed it has one, the statutory definition sweeps very broadly, empha-
sizing that “‘financial institution’ means any institution, including, but 
not limited to, any bank, savings association, credit union, security 
broker or dealer, or insurance company.”

103
 Even under the canon 

ejusdem generis,
104

 which would limit “any institution” to institutions of 
the same type as those specifically listed, the automakers should quali-
fy, for their financial operations are much larger than those of many 
individual banks, and a failure of those operations would certainly 
harm the flow of credit—one of the central harms TARP was enacted 

                                                                                                                           
http://www.cnsnews.com/public/content/article.aspx?RsrcID=41124 (visited Nov 1, 2009) (quot-
ing a Heritage Foundation regulatory expert as having called TARP, “a personal slush fund for 
the president”). 
 101 See American Trucking, 531 US at 472–73. In this discussion, the Court was rejecting the 
lower court’s idea that the agency could avoid a nondelegation challenge by declining to exercise 
part of its statutory authority, whereas in the case of the EESA, the critics are arguing that the 
agency has triggered or at least exacerbated a nondelegation problem by choosing to exercise part 
of its statutory authority. The analysis is identical in either case: the constitutional question is judged 
as of the time of the statute’s enactment and on the statute’s face. Just as an agency’s “voluntary 
self-denial” does not eliminate the agency’s discretion, and thus cannot cure a nondelegation prob-
lem, see id at 473, so too an agency’s exercise of authority cannot expand the agency’s lawful discre-
tion, and so cannot create a nondelegation problem that would not otherwise exist. 
 102 See EESA § 3(9)(B), 122 Stat at 3767 (defining the “troubled assets” that the secretary 
has authority to purchase under § 101 as including “any other financial instrument that the secre-
tary . . . determines the purchase of which is necessary to promote financial market stability,” 
subject to consultation with the Fed Chair and written notice to congressional committees). 
 103 For a complete definition of “financial institution,” see note 65. 
 104 See United States v Philip Morris USA, Inc, 396 F3d 1190, 1200 (DC Cir 2005).  
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to prevent. It is neither here nor there that Congress rejected a bill to 
specifically authorize the automakers’ bailout; that rejection is equally 
consistent with an inference that the bill was unnecessary because the 
EESA already supplied the necessary authority.

105
 

The more likely use of the nondelegation canon would be to nar-
row the Fed’s authority under the 1932 statute used to “loan” money 
to AIG. In recent cases, the Court has refused to construe ambiguous 
statutes, and even not-so-ambiguous statutes, to give agencies discre-
tion over “major questions” of policy;

106
 a clear statement from Con-

gress is said to be necessary in such circumstances. Indeed, it is possi-
ble that lingering concerns over the legal status of the AIG bailout, for 
which statutory authority was somewhat ambiguous, were part of the 
impetus for the EESA. The statute gives the Treasury clear authority 
to make purchases from distressed firms, whereas the Fed has such 
authority only under a flexible reading of the 1932 law. 

c) Judicial review.  The Treasury secretary’s initial proposal would 
have precluded any judicial review of his discretionary decisions un-
der the statute. Lawyers and others reacted by saying that the preclu-
sion would give the secretary unchecked power; they meant power 
with no legal checks, although political checks would continue to op-
erate. In response, the enacted version of the legislation provided for 
standard APA-style arbitrariness review. However, in an example of 
“studied ambiguity”

107
 or simply out of haste, the statute also prohi-

bited injunctions or other equitable relief against the secretary’s ac-
tions under some of the main provisions of the Act, despite the fact 
that APA-style review is itself equitable.

108
 A plausible reconciliation of 

these provisions is that Congress merely intended to bar parties from 
obtaining advance relief against the secretary’s decisions, while still al-
lowing parties to obtain relief after the fact, but this is hardly pellucid. 

So the judicial review provisions of the EESA are confusing, but 
it is clear that the statute provides for more than zero judicial review, 

                                                                                                                           
 105 The Court has no consistent approach to such problems, however. Compare generally 
Solid Waste Agency v Army Corps of Engineers, 531 US 159 (2001) (brushing aside arguments 
based on rejected legislative proposals) with FDA v Brown & Williamson Tobacco Corp, 529 US 
120 (2000) (relying heavily upon such arguments). These examples are discussed in William N. 
Eskridge, Jr, Philip P. Frickey, and Elizabeth Garrett, Cases and Materials on Legislation: Statutes 
and the Creation of Public Policy 1022–26 (Thomson West 4th ed 2007). 
 106 See Cass R. Sunstein, Chevron Step Zero, 92 Va L Rev 187, 231–47 (2006). 
 107 See Rick Pildes, Update: Revising the Powers of the Secretary of the Treasury, Balkinization 
(Sept 28, 2008), online at http://balkin.blogspot.com/2008/09/update-revising-powers-of-secretary-
of.html (visited Nov 1, 2009) (arguing that leaving ambiguity in the statute was a wise decision). 
 108 See EESA § 119(a)(2), 122 Stat at 3787. 
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in contrast to the initial proposal. For present purposes, the availabili-
ty of at least some review has double significance. First, there is the 
question of how much judicial oversight the review provisions will ena-
ble, in practice; we take up that issue in Part II, suggesting that judicial 
review under the EESA will quite predictably prove highly deferential. 

Second, the availability, or not, of judicial review might be a fac-
tor in the nondelegation analysis. At least on an older view, judicial 
review helps to ensure against arbitrary administrative action and the-
reby substitutes for legislative oversight.

109
 The absence of review 

would exacerbate any nondelegation problems, but the availability of 
review under the actual legislation would be yet another reason for 
thinking that a constitutional nondelegation challenge would make 
little headway. However, all this may be a red herring in any event. A 
view with more recent support

110
 is that nondelegation is strictly a 

question about whether the relevant statute creates a substantive in-
telligible principle to guide the executive; judicial review is a separate 
question, one that is neither here nor there. Although this latter view 
is implicitly suggested by the logic of American Trucking, the Court 
has not issued a clear statement about the question.

111
  

II.  CRISIS MANAGEMENT IN THE ADMINISTRATIVE STATE:                     
A SCHMITTIAN VIEW 

Against this legal and economic background, what explains how 
institutions and actors behaved? Many discussions of crisis manage-
ment and emergency lawmaking have two main flaws. First, they focus 
on historical episodes from the Civil War or earlier, overlooking that 
the central problems of crisis management today involve the role of 
the administrative state. By contrast, we focus on a nearly synchronic 
comparison between the 9/11 crisis and its aftermath, on the one hand, 
and the 2008 financial crisis, on the other. In both episodes, adminis-
trative agencies have been central actors. 

Second, even discussions that do take account of the administra-
tive state tend to ignore political constraints. They ask how authority 

                                                                                                                           
 109 See, for example, Amalgamated Meat Cutters, 337 F Supp at 746 (noting that courts can 
hold agencies accountable for arbitrary decisions).  
 110 See County of El Paso v Chertoff, 2008 WL 4372693, *4–6 (WD Tex) (holding that judi-
cial review is not required to satisfy the intelligible principle standard). 
 111 See generally Defenders of Wildlife v Chertoff, 527 F Supp 2d 119 (DDC 2007) (uphold-
ing against a nondelegation challenge, a statute giving the secretary of Homeland Security unre-
viewable authority to waive multiple federal statutes in order to speed up the building of a fence 
along the US-Mexico border), cert denied, 128 S Ct 2962 (2008). 
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to manage crises should be allocated among Congress, the president, 
executive agencies, independent agencies, and the courts, as though all 
possible choices are on the table and everything is up for grabs. We 
will suggest, to the contrary, that the beginning of wisdom on this sub-
ject is to recognize the tight constraints that the possible places on the 
desirable. Ought implies can: before asking what authority institutions 
ought to have to manage crises, we must ask what their capacities are, 
and what allocations of authority are feasible given those capacities.  

This sort of analysis will have indirect normative implications, but 
largely negative ones. In this Part, we argue that the conditions of the 
administrative state make it practically inevitable that the executive 
and the agencies will be the main crisis managers, with legislatures and 
courts reduced to adjusting the government’s response at the margins 
and carping from the sidelines. Congress and the courts suffer from 
crippling institutional debilities as crisis managers; legislators and 
judges are aware of this, and do what they have no real choice but to 
do, which is to delegate sweeping power to the executive to cope with 
the crisis. In Part III, we go on to explain how officials behaved, within 
the broad constraints we have identified. In particular, we ask whether 
officials acted irrationally in these episodes, given their political cir-
cumstances; our answer is no. 

A. Common Features 

The preconditions for both crises developed through the ordinary 
workings of history, well before the crises burst onto the scene. The 
9/11 security crisis can be traced to the 1991 Gulf War, when Saudi 
Arabia turned down Osama bin Laden’s offer of protection from Iraq, 
which had just invaded Kuwait, and accepted American protection;

112
 

other complex foreign policy decisions related to the United States’s 
engagement in the Middle East also contributed to the conflict with al 
Qaeda. The 2008 financial crisis also has nearer and more distant ori-
gins. The vulnerability of the financial system to the housing bubble 
had a tangle of causes, including deregulation and lax oversight going 
back to the 1990s, the globalization of the financial system as a result 
of technological innovation, and the invention of sophisticated finan-
cial instruments that allowed investors to spread their risks but that 
also had the effect of increasing systemic risk.

113 

                                                                                                                           
 112 See Steve Coll, Ghost Wars 222–23 (Penguin 2004) (describing bin Laden’s disappointing 
meeting with Prince Sultan, Saudi Arabia’s defense minister). 
 113 See Part I.B.1. 
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In both cases, the crisis began when events—the 9/11 attack, the 
failure of numerous large financial institutions in a short time pe-
riod—revealed the existence of a serious threat to security in one case 
and to economic well-being in the other. Government officials and 
private observers had for a long time understood that al Qaeda could 
launch a devastating terrorist attack and that turmoil in the housing 
and subprime mortgage markets could lead to a financial meltdown, 
but the dangers in both cases were highly uncertain, and elected offi-
cials could not be persuaded to devote significant resources to these 
problems.

114
 The crisis revealed the extent of the danger, and the ex-

ecutive branch responded with alacrity. 
In both cases, at the onset of the crisis the executive acted imme-

diately and sought authorization from Congress. In the 9/11 crisis, the 
Bush administration shut down air travel, directed security personnel 
to guard against further attacks, swept up thousands of undocumented 
aliens from Muslim countries, and engaged in ethnic profiling.

115
 

Meanwhile, it went to Congress and obtained a very broad delega-
tion—the AUMF—which would allow it to engage in combat opera-
tions against suspected members of al Qaeda and affiliated groups 
around the world, and to launch an invasion of Afghanistan. It also 
submitted the Patriot Act to Congress, which would give law enforce-
ment officials various search and surveillance tools. Notably, the Bush 
administration also defied several existing statutory schemes rather 
than seeking to have them changed: the ban on torture,

116
 restrictions 

on surveillance in FISA,
117

 and (arguably) a law against detention of 
US citizens.

118 

                                                                                                                           
 114 This could well have been rational. See generally Anup Malani and Albert Choi, Ration-
al Crises (unpublished manuscript, 2008), online at http://works.bepress.com/cgi/viewcontent.cgi? 
article=1003&context=anup_malani (visited Nov 1, 2009) (proposing a model that shows that 
governments use crises to distinguish between credible and noncredible assertions that a gov-
ernment response is needed for a problem). 
 115 See Posner and Vermeule, Terror in the Balance 23 (cited in note 3) (describing the 
registration of aliens from Muslim nations and various forms of ethnic profiling); Laurence 
Zuckerman, A Day of Terror: The Airlines, NY Times A19 (Sept 12, 2001) (reporting that air-
space over US and Canada was shut down immediately after the attacks). 
 116 See Memorandum for Alberto R. Gonzales, Counsel to the President, Re: Standards of 
Conduct for Interrogation under 18 U.S.C. §§ 2340–2340A *31–39 (Aug 1, 2002), online at 
http://news.findlaw.com/hdocs/docs/doj/bybee80102mem.pdf (visited Nov 1, 2009) (arguing that 
even if certain interrogation methods violate statutes prohibiting torture, the statutes should be 
construed so as not to infringe upon the commander-in-chief power). 
 117 See Richard W. Stephenson and Adam Liptak, Cheney Defends Eavesdropping without 
Warrants, NY Times A36 (Dec 21, 2005). 
 118 See Part I.A. 
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In the financial crisis, the Bush administration—including the 
Federal Reserve Board, a legally independent agency that acted in 
close collaboration with the Treasury—also relied heavily on statutory 
authorities. The bailouts of Fannie Mae, Freddie Mac, Bear Stearns, 
and AIG were conducted pursuant to statutes that authorize the Fed 
to make loans to banks and, in emergencies, other businesses whose 
failure threatens the health of the financial system.

119
 But the Bush 

administration also submitted a bill to Congress that would give Trea-
sury power to purchase mortgage-related assets, equity, or other finan-
cial instruments from distressed firms, including the authority to spend 
up to $700 billion for these purposes. Congress initially rejected the 
bill, but only two weeks after the Bush administration’s proposal, 
Congress enacted a modified version that gave Treasury more power 
than it originally sought, albeit subject to greater oversight as well. 

Overall, the politics of the two crises had four major features in 
common. First, a publicly observable event occurred. In 2001, four 
planes were hijacked, and three crashed into buildings, killing more 
than 3,000 people. In 2008, highly visible financial institutions with 
household names collapsed or teetered on the abyss, the stock market 
plunged, and various indicators of the ill health of credit markets 
reached unprecedented levels.

120
 Second, the events revealed a threat 

about which ordinary people and many experts previously knew little 
or nothing. The visibility of the threat confirmed, for ordinary people, 
the nature of the threat to which experts testified. Third, the threat 
revealed by the crisis was complex and ambiguous, and the proper 
response to the threat was highly uncertain. Only experts could really 
understand the threat—perhaps only experts with security clearances 
or access to privileged information. However, the experts disagreed 
among themselves and could not adequately explain their views to the 
public or even to politicians. Fourth, and related, a general view 
emerged that the executive needed additional discretion (as well as 
                                                                                                                           
 119 We note, however, that the Fannie Mae bailout was done pursuant to authority under 
§ 1117 of the Housing and Economic Recovery Act of 2008, Pub L No 110-289, 122 Stat 2654 
(providing “Temporary Authority for Purchase of Obligations of Regulated Entities by Secretary 
of Treasury”). 
 120 Examples include the TED spread and the VIX. See Edmund L. Andrews, As Economy 
Weakens, Federal Reserve Officials Consider Lowering Rates, NY Times C4 (Oct 3, 2008) (noting 
that the “biggest obstacle” to economic recovery was the unwillingness of banks to lend and 
pointing out that the TED spread—the difference between the overnight lending rate among 
banks and the yield on Treasury bills—reached a record high); Sarah Lueck, Damian Paletta, and 
Greg Hitt, Bailout Plan Rejected, Markets Plunge, Forcing New Scramble to Solve Crisis, Wall St J 
A1 (Sept 30, 2008) (reporting that the VIX index, a measure of market volatility known as the 
“fear index,” reached its highest level in its twenty-eight-year history). 
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resources) in order to address the threat adequately. This view held 
that Congress must grant new authority or relax existing constraints 
on executive action. And Congress did in fact do so, delegating sweep-
ing new powers to the executive, although with some qualifications at 
the margin and with oversight mechanisms of uncertain force. 

B. The Schmittian View  

Why do crises pose distinctive problems for democratic gover-
nance? One might deny that they do. On this view, crises do not be-
long in a category of their own; they are just the endpoint of a conti-
nuum along which the magnitude of a threat increases. Ordinary crim-
inal behavior can have devastating effects but no one believes that its 
existence creates a crisis. Police, prosecutors, and other executive offi-
cials are given some discretion, but their statutory authority is circum-
scribed and their decisions are subjected to ordinary judicial review. 
The emergence of a terrorist threat is, like the crack epidemic, just a 
new type of criminal problem, necessitating perhaps increased re-
sources for the police and the construction of prisons, but not any sig-
nificant change in how the legal system operates.  

Similarly, one might point out that the economy always expe-
riences “too much” or “too little” lending, against some baseline of 
optimal social welfare. Institutions are set up to inject and extract li-
quidity as circumstances warrant, and to ensure that creditors and 
debtors do not exploit these types of government intervention in a 
manner that harms public welfare. A financial crisis is just the extreme 
end of a continuum of liquidity, requiring perhaps greater resources 
but no real change in the operation of institutions. 

Whatever the merits of that view, this is not what happens during 
crises. Instead, fundamental institutional reform takes place in a brief 
period of time even as existing institutions struggle to fulfill their 
mandate. Sometimes, existing institutions simply claim more power 
than it was understood that they had. At other times, Congress rouses 
itself to act, but only for the purpose of confirming a seizure of power 
or discretion by the executive, or in order to delegate large new pow-
ers.

121
 Our goal is to understand these dynamics. 

                                                                                                                           
 121 The classic example involves Abraham Lincoln’s actions during the early stages of the 
Civil War, many of which were either clearly illegal or of dubious legality. Congress both ratified 
those actions after the fact, and also delegated large new powers to the president. See David P. 
Currie, The Civil War Congress, 73 U Chi L Rev 1131, 1132–41 (2006). 
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To do so, we turn to the best general analysis of institutional ca-
pacities and crisis management in the administrative state, stemming 
from Carl Schmitt. A main theme in Schmitt’s work involves the rela-
tionship between the classical rule-of-law state, featuring legislative 
enactment of general rules enforced by courts, and the administrative 
state, featuring discretionary authority and ad hoc programs, adminis-
tered by the executive, and affecting particular individuals and firms. 
We do not need, and will dispense with, some of Schmitt’s more juri-
sprudential and abstract claims and concerns, such as his critique of le-
gal positivism.

122
 Rendered in suitably pragmatic terms, Schmitt’s work 

contains essential insights for understanding how Congress, the courts, 
and the executive can and cannot manage crises, economic or otherwise. 

Here the main inspiration is not solely Schmitt’s famous work on 
emergencies, on “the exception” as opposed to normal law, or his fam-
ous pronouncement that “sovereign is he who decides on the excep-
tion.”

123
 Although we will draw on those themes when relevant, we also 

draw on Schmitt’s analysis of the general debility of legislatures and 
judges in the modern administrative state, not only in times of war but 
also or especially in economic crises.

124
 Such crises underscore legisla-

tive debility, making it plain for all to observe, but the causes of the 
debility are structural. 

The nub of Schmitt’s view is his idea that liberal lawmaking insti-
tutions, such as legislatures and courts, “come too late” to crises in the 

                                                                                                                           
 122 See, for example, Jeffrey Seitzer and Christopher Thornhill, Introduction, in Carl 
Schmitt, Constitutional Theory 1, 13–14 (Duke 2008) (Jeffrey Seitzer, trans and ed) (“[Schmitt] 
sees positivism as a doctrine that aims to provide an analysis of law in order to restrict the arbi-
trary use of state power, but that cannot avoid positing the state as the origin of all law.”). 
 123 Carl Schmitt, Political Theology: Four Chapters on the Concept of Sovereignty 5 (MIT 
1985) (George Schwab, trans) (originally published 1922). Compare Carl Schmitt, Die Diktatur: 
Von den Anfängen des Modernen Souveränitätsgedankens bis zum Proletarischen Klassenkampf 
(Duncker & Humblot 1928) (originally published 1921). For an overview of these two works and 
their place in Schmitt’s school of thought, see John P. McCormick, The Dilemmas of Dictatorship: 
Carl Schmitt and Constitutional Emergency Powers, in David Dyzenhaus, ed, Law as Politics: Carl 
Schmitt’s Critique of Liberalism 217, 217–51 (Duke 1998) (examining the shift in Schmitt’s views 
on dictatorship: first as a short-term necessity in emergency situations, and later a long-term 
necessity to save society from a “corrupted,” liberal political order). 
 124 See Carl Schmitt, The Crisis of Parliamentary Democracy 33–50 (MIT 1988) (Ellen Kenne-
dy, trans); Schmitt, Legality and Legitimacy at 67–83 (cited in note 2) (analyzing the emerging pow-
er of the administrative state and decline of the legislature under the Weimar Constitution). See 
also William E. Scheuerman, The Economic State of Emergency, 21 Cardozo L Rev 1869, 1882–91 
(2000) (pointing out that according to Schmitt, the need for emergency powers in times of economic 
crisis demonstrates the failure of liberal democracy); William E. Scheuerman, Between the Norm 
and the Exception: The Frankfurt School and the Rule of Law 67–79 (MIT 1994) (noting that 
extensive activity in social and economic life has rendered classical liberalism an anachronism, 
according to Schmitt). 
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modern state. Those institutions frame general norms that are essen-
tially “oriented to the past,” whereas “the dictates of modern interven-
tionist politics cry out for a legal system conducive to a present- and 
future-oriented steering of complex, ever-changing economic scena-
rios.”

125
 Legislatures and courts, then, are continually behind the pace 

of events in the administrative state; they play an essentially reactive 
and marginal role.  

Legislatures may be asked to delegate new authority to adminis-
trators after a crisis is already underway, but the frontline response is 
inevitably administrative, and the posture in which legislators are 
asked typically to grant new delegations of authority, with the crisis 
looming or in full blast, all but ensures that legislators will give the 
executive much of what it asks for. Courts, for their part, get involved 
only much later, if at all, and essentially do mop-up work after the 
main administrative programs and responses have solved the crisis, or 
not. The result is that in the administrative state, broad delegations to 
executive organs will combine lawmaking powers with administrative 
powers; “only then can the temporal distance between legislation and 
legal application be reduced.”

126 
These points are abstract. We illustrate them by examining the 

role of Congress in the aftermath of 9/11 and the 2008 financial crisis. 
Our main claim is that the Schmittian view supplies a better account 
of legislative behavior in these crisis episodes than do competing 
views. Our account focuses on the institutions of the United States 
federal government, which combine a separately elected executive 
with relatively weak party discipline and other features that are 
somewhat unusual in comparative perspective. However, many of the 
dynamics we identify flow from generic features of legislative and ex-
ecutive institutions in liberal democracies and generic problems of 
crisis governance in the administrative state, whatever the precise in-

                                                                                                                           
 125 Scheuerman, 21 Cardozo L Rev at 1887 (cited in note 124) (emphasis omitted). The 
description of the government’s course of conduct, especially before enactment of the EESA, as 
“regulation by deal,” see generally Davidoff and Zaring, Regulation by Deal (cited in note 47), 
fits our account perfectly. The authors seem to think that so long as the government “us[ed] its 
authority to sometimes stretch but never truly break” the law, id at 463, the Schmittian view is 
refuted. Schmitt’s basic idea about crisis government in the administrative state, however, was 
that under conditions of economic emergency, government could no longer proceed through the 
idealized liberal pattern in which legislatures frame general rules of law that the executive and 
courts then apply to particular cases; rather, the executive improvises ad hoc measures, specific 
to particular persons and circumstances, under broad and vague statutory delegations. See 
Schmitt, Legality and Legitimacy at 69–83 (cited in note 2). Ad hoc regulation by deal, under 
vague statutory authority, thus exemplifies the Schmittian view rather than refuting it. 
 126 Scheuerman, 21 Cardozo L Rev at 1888 (cited in note 124). 
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stitutional details. Our analysis partially generalizes to lawmaking sys-
tems in other nations, depending upon how closely those systems re-
semble those of the United States.

127
  

C. Congress 

1.  Schmitt versus Madison. 

Madisonians describe Congress as the deliberative institution par 
excellence. On this view, Congress is a summation of local majorities, 
bringing local information and diverse perspectives to national issues. 
The bicameral structure of Congress aids deliberation; the House 
shifts rapidly in response to changing conditions and national moods, 
while the Senate provides a long-term perspective, and cools off over-
heated or panicky legislation.

128 
It is unclear whether the Madisonian account is best taken to de-

scribe congressional action in normal times, in times of (perceived) 
crisis, or both, although the Madisonian emphasis on the cooling-off 
function of the Senate is clearly intended as a check on executive 
claims that an emergency is at hand. Whatever the case, the applica-
tion of the Madisonian view to crises or emergencies is the default 
position among legal academics. On this view, even in crisis situations 
the executive may act only on the basis of clear congressional authori-
zation that follows public deliberation, and the executive’s actions 
must presumptively be subject to judicial review. A proviso to the Ma-
disonian view is that if immediate action is literally necessary, the ex-
ecutive may act, but only until Congress can convene to deliberate; if 
the executive’s interim actions were illegal, it must seek ratification 
from Congress and the public after the fact.

129
 In our view, by contrast, 

                                                                                                                           
 127 For a comparison of the AUMF with the United Kingdom’s Terrorism Act 2006, finding 
substantial similarities in the political processes that generated the two statutes, see generally 
Vermeule, 75 U Chi L Rev 1155 (cited in note 15). 
 128 For a Madisonian view of the Senate’s effect on legislation, see Federalist 62 (Madison), 
in The Federalist Papers 376 (Mentor 1961) (Clinton Rossiter, ed) (arguing that the equal repre-
sentation of the states in the Senate is an “additional impediment” to legislation). 
 129 For a clear statement of this view, see Jules Lobel, Emergency Power and the Decline of 
Liberalism, 98 Yale L J 1385, 1424–40 (1989) (stating that, according to this view, the executive 
may be forced to openly act against the Constitution; the executive would then seek ratification 
by Congress immediately thereafter). See also Harold Koh, Why the President (Almost) Always 
Wins in Foreign Affairs: Lessons of the Iran-Contra Affair, 97 Yale L J 1255, 1318–42 (1988) 
(proposing that the president’s foreign policy initiatives should be subject to “adversarial review” 
both inside and outside the executive branch); John Hart Ely, Suppose Congress Wanted a War 
Powers Act that Worked, 88 Colum L Rev 1379, 1400–21 (1988) (proposing that the federal judi-
ciary help initiate the clock-starting process of the War Powers Resolution, forcing Congress to 

 



2009] Crisis Governance in the Administrative State 1643 

 

if we take current institutions as they are—thereby bracketing propos-
als for either large-scale constitutional reform

130
 or for small-scale, feasi-

ble improvements to Congress’s design and procedures
131

—the Madiso-
nian vision of Congress seems hopelessly optimistic in times of crisis. 

On Schmitt’s view, the deliberative aspirations of classical par-
liamentary democracy have become a transparent sham under mod-
ern conditions of party discipline, interest-group conflict, and a rapidly 
changing economic and technical environment. Rather than delibe-
rate, legislators bargain, largely along partisan lines. Discussion on the 
legislative floor, if it even occurs, is carefully orchestrated posturing 
for public consumption, while the real work goes on behind closed 
doors, in party caucuses. 

How does this picture relate to Schmitt’s point that legislatures 
invariably “come too late” to a crisis? The basic dilemma for legisla-
tures is that before a crisis, they lack the motivation and information to 
provide for it in advance, while after the crisis has occurred, they have 
no capacity to manage it themselves. We describe each horn of the di-
lemma in detail. 

In the precrisis state, legislatures mired in partisan conflict about 
ordinary politics lack the motivation to address long-term problems. 
Legislation at this point would act from behind a veil of uncertainty 

                                                                                                                           
authorize or prohibit war). For more recent versions of this position, see David Cole, Judging the 
Next Emergency: Judicial Review and Individual Rights in Times of Crisis, 101 Mich L Rev 2565, 
2585–94 (2003) (stating that the judiciary is often the only option for victims of executive emer-
gency measures to safeguard their civil liberties); Oren Gross, Chaos and Rules: Should Res-
ponses to Violent Crises Always Be Constitutional?, 112 Yale L J 1011, 1099–1134 (2003) (propos-
ing a process that provides for popular ex post ratification of executive activities that go beyond 
the Constitution). Some Madisonians put less emphasis on judicial review to ensure that the 
executive complies with constitutional norms, but insist on congressional involvement. See, for 
example, Samuel Issacharoff and Richard H. Pildes, Between Civil Libertarianism and Executive 
Unilateralism: An Institutional Process Approach to Rights during Wartime, 5 Theoretical Inq L 1, 
35–43 (2004) (positing that courts focus on whether there has been “bilateral institutional en-
dorsement” from Congress and the executive branch for actions taken by the president during 
emergencies); Cass R. Sunstein, Minimalism at War, 2004 S Ct Rev 47, 50–56, 75–99 (advocating 
that courts require clear congressional authorization of executive actions that intrude on indi-
vidual liberties). 
 130 See, for example, Sanford Levinson, Our Undemocratic Constitution: Where the Constitu-
tion Goes Wrong (And How We the People Can Correct It) 101–12, 167–80 (Oxford 2006) (criti-
quing many aspects of the Constitution, including the structure of the Senate, life tenure for 
federal judges, and excessive presidential powers); Mark Tushnet, Controlling Executive Power in 
the War on Terrorism, 118 Harv L Rev 2673, 2677–82 (2005) (stating that separation of powers 
and judicial review cannot adequately ensure that the executive acts responsibly, and suggesting 
a new institution that supervises military power). 
 131 See generally Adrian Vermeule, Mechanisms of Democracy: Institutional Design Writ 
Small (Oxford 2007) (suggesting reforms that would promote impartiality, accountability, trans-
parency, and deliberation in the legislative process). 
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about the future, and might thus prove relatively impartial; at least 
high uncertainty would obscure the distributive effects of the legisla-
tion for the future, and thus reduce partisan opposition. However, by 
virtue of these very facts, there is no strong partisan support for the 
legislation, and no bloc of legislators has powerful incentives to push it 
onto the crowded legislative agenda. The very impartiality that makes 
ex ante legislation relatively attractive, from a Madisonian perspective, 
also reduces the motivation to enact it. 

This point is entirely independent of Schmitt’s claim about the 
norm and the exception. In a modern rendition, that claim holds that 
ex ante legal rules cannot regulate crises in advance, because unantici-
pated events will invariably arise. Legislatures therefore either decline 
to regulate in advance or enact emergency statutes with vague stan-
dards that defy judicial enforcement ex post.

132
 Here, however, a dif-

ferent point is at issue: even if ex ante legal rules could perfectly antic-
ipate all future events, legislatures will often lack the incentive to 
adopt them in advance. Occasionally, when a high-water mark of pub-
lic outrage against the executive is reached, legislatures do adopt 
framework statutes that attempt to regulate executive behavior ex 
ante; several statutes of this kind were adopted after Watergate.

133
 The 

problem is that new presidents arrive, the political coalitions that pro-
duced the framework statute come apart as new issues emerge, and 
public outrage against executive abuses cools. Congress soon relapses 
into passivity and cannot sustain the will to enforce, ex post, the rules 
set out in the framework statutes. The post-Watergate framework sta-
tutes have thus, for the most part, proven to impose little constraint on 
executive action in crisis, in large part because Congress lacks the mo-
tivation to enforce them.

134
  

                                                                                                                           
 132 Lobel, 98 Yale L J at 1407–09 (cited in note 129) (noting that “in most of the emergency 
legislation [by the 1970s], vague terms triggered executive power for unspecified lengths of time”). 
 133 See, for example, the War Powers Resolution of 1973, Pub L No 93-148, 87 Stat 555, 
codified at 50 USC §§ 1541–48 (restricting the executive’s ability to maintain forces without a 
congressional declaration of war, and imposing disclosure requirements when forces are dep-
loyed); the Privacy Act of 1974, Pub L No 93-579, 88 Stat 1986 (granting an individual the right to 
see government agency records about himself); the Government in the Sunshine Act of 1976, 
Pub L No 94-409, 90 Stat 1241 (providing the public with “fullest practicable information regard-
ing the decisionmaking processes of the Federal Government”); the National Emergencies Act 
of 1976, Pub L No 94-412, 90 Stat 1255 (ending all currently declared states of emergency and 
limiting future states of emergency to a maximum length of two years). See also Andrew Ruda-
levige, The New Imperial Presidency: Renewing Presidential Power after Watergate 101–38 (Mich-
igan 2005) (discussing the intricate statutory regime enacted to curb executive power after the 
Nixon Presidency). 
 134 Adrian Vermeule, Posner on Security and Liberty: Alliance to End Repression v. City of 
Chicago, 120 Harv L Rev 1251, 1254–55 (2007) (noting that Congress has failed to impose ex 
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The other horn of the dilemma arises after the crisis has begun to 
unfold. Because of their numerous memberships, elaborate proce-
dures, and internal structures, which may include bicameralism and 
the committee system, legislatures can rarely act swiftly and decisively 
as events unfold. The very complexity and diversity that make legisla-
tures the best deliberators, from a Madisonian perspective, also raise 
the opportunity costs of deliberation during crises and disable legisla-
tures from decisively managing rapidly changing conditions. After 9/11, 
everyone realized that another attack might be imminent; only an im-
mediate, massive response could forestall it. In September 2008, the 
financial markets needed immediate reassurance: only credible an-
nouncements from government agencies that they would provide mas-
sive liquidity could supply such reassurance. Indeed, though commenta-
tors overwhelmingly urged Congress to take its time with the Paulson 
plan,

135
 within weeks the Bush administration was being criticized for 

not acting quickly enough.
136

 In such circumstances, legislatures are con-
strained to a reactive role, at most modifying the executive’s response at 
the margins, but not themselves making basic policy choices. 

The main implication of this dilemma is that crises in the adminis-
trative state tend to follow a similar pattern. In the first stage, there is 
an unanticipated event requiring immediate action. Executive and 
administrative officials will necessarily take responsibility for the fron-
tline response; typically, when asked to cite their legal authority for 
doing so, they will either resort to vague claims of inherent power or 
will offer creative readings of old statutes. Because legislatures come 
too late to the scene, old statutes enacted in different circumstances, 
and for different reasons, are typically all that administrators have to 
work with in the initial stages of a crisis. “Over time, the size and com-
plexity of the economy will outgrow the sophistication of static finan-
cial safety buffers”

137
—a comment that can also be made about static 

                                                                                                                           
post punishment of executive violations of the War Powers Resolution); Rudalevige, The New 
Imperial Presidency at 261–85 (cited in note 133) (observing that legislators fail to check execu-
tive authority partly because they want to take credit for empowering the president and to avoid 
the blame when things turn out badly). 
 135 See, for example, Letter from Professor Daron Acemoglu, et al (cited in note 53) (asking 
“Congress not to rush” to enact Paulson’s plan because it is unfair to taxpayers, is unclear in its 
mission, and has important long-term effects). 
 136 See Joe Nocera and Edmund L. Andrews, Running a Step behind as a Crisis Raged, NY 
Times A1 (Oct 23, 2008) (reporting that Paulson and Bernanke were “criticized for squandering 
precious time and political capital with their original $700 billion bailout plan”). 
 137 Robert F. Bruner and Sean D. Carr, Lessons from the Financial Crisis of 1907, 19 J Ap-
plied Corp Fin 115, 120 (Fall 2007) (pointing out that one such safety buffer is the regulator’s 
monitoring function over banks). 
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security safety buffers, which the advance of weapons technology 
renders obsolete. In this sense, administrators also “come too late”—
they are forced to “base decisions about the complex, ever-changing 
dynamics of contemporary economic [and, we add, security] condi-
tions on legal relics from an oftentimes distant past.”

138
  

Thus President Franklin Roosevelt regulated banks, in 1933, by 
offering a creative reading of the Trading with the Enemy Act of 
1917,

139
 a statute that needless to say was enacted with different prob-

lems in mind.
140

 Likewise, when in 2008 it became apparent on short 
notice that the insurance giant AIG had to be bailed out, lest a sys-
temwide meltdown occur, the Treasury and Federal Reserve had to 
proceed through a strained reading of a hoary 1932 statute, as we dis-
cussed in Part I.

141
 While the statute authorized “loans,” it did not au-

thorize the government to purchase private firms; administrators 
structured a transaction that in effect accomplished a purchase in the 
form of a loan. Ad hoc “regulation by deal,” especially in the first 
phase of the financial crisis, was accomplished under the vague au-
thority of old statutes. The pattern holds for security matters as well as 
economic issues, and for issues at the intersection of the two domains. 
Thus after 9/11, the Bush administration’s attempts to choke off al 
Qaeda’s funding initially proceeded in part under provisions of the 
International Emergency Economic Powers Act,

142
 a 1977 statute 

whose purpose, when enacted, was actually to restrict the president’s 
power to seize property in times of crisis.

143
 

2. Crisis and delegation.
144

  

In the second stage, Congress writes new statutes delegating 
broad powers to the executive to handle the crisis. It is simplistic to 
say, and we do not claim, that legislatures write the executive a blank 
check. On the other hand, it is equally false to say that during crises, 
                                                                                                                           
 138 Scheuerman, 21 Cardozo L Rev at 1887 (cited in note 124).  
 139 Trading with the Enemy Act of 1917, Pub L No 65-91, 40 Stat 411, codified in 12 USC § 95a. 
 140 See Michal R. Belknap, The New Deal and the Emergency Powers Doctrine, 62 Tex L 
Rev 67, 71–73 (1983) (noting that, under the Act, Roosevelt proclaimed a national bank holiday 
and authorized measures to protect the currency system). 
 141 See text accompanying note 74. 
 142 International Emergency Economic Powers Act, Pub L No 95-223, 91 Stat 1626 (1977), 
codified at 50 USC §§ 1701–07. 
 143 See Note, The International Emergency Economic Powers Act: A Congressional Attempt 
to Control Presidential Emergency Power, 96 Harv L Rev 1102, 1105–20 (1983). 
 144 The following discussion draws on Vermeule, 75 U Chi L Rev 1155 (cited in note 15) 
(responding to the standard critique that emergency lawmaking systemically gives more power 
to the executive beyond what a rational legislature would give).  
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Congress acts as a Madisonian deliberator, with institutions like bica-
meralism cooling off the heated passions of the public and of execu-
tive officials. The basic pattern is that the executive asks to take three 
steps forward; Congress, pushing back somewhat, has no choice but to 
allow it to take two. We examine both parts of this pattern. 

After the initial wave of strictly administrative response based on 
old statutes or vague claims of inherent authority, the executive asks 
Congress to delegate new powers. Executive proposals are typically 
sweeping, perhaps because the executive has private information 
about the magnitude of the crisis that it cannot fully convey to Con-
gress, or because the executive uses the crisis as an opportunity to en-
large its power, or because the executive, anticipating a bargaining 
game with senior legislators, stakes out an extreme position—perhaps 
more extreme than the executive itself actually desires—so as to be 
well positioned to make concessions.

145  
Once the proposal is submitted to Congress, bargaining results, 

perhaps on a very compressed timetable. Large delegations are usual-
ly enacted quickly, and critics tend to complain of hasty or panicked 
lawmaking, although the critics often overlook the opportunity costs 
of deliberation, which rise in times of crisis.

146
 Here, suffice it to say 

that the speed of legislative enactment in such cases does not at all 
mean that the executive gets whatever it wants. What matters in (legis-
lative) bargaining is not the parties’ absolute haste, but their relative 
impatience. If the executive is even more impatient to enjoy the fruits 
of agreement than are legislators, or even more fearful of the conse-
quences of nonagreement, then the executive will tend to make some 
concessions. Executives might be relatively more impatient than legis-
lators because they need to show decisive leadership, because the pub-
lic will hold them responsible for disasters, regardless of the legal situ-
ation, or because the political costs of bargaining failure are spread 
over many legislators, while executive officials each incur a large share 
of opprobrium. 

                                                                                                                           
 145 See id at 1183 (describing the Bush administration’s proposal that the AUMF include an 
“open-ended grant of authority to fight terrorism both domestically and abroad” as an example 
of this type of overreach). 
 146 In all crises, as in the financial crisis of 2008, critics argue that the government is acting 
too quickly, while the government argues that it must act quickly. See, for example, Ben S. Ber-
nanke, Stabilizing the Financial Markets and the Economy (Oct 15, 2008), online at 
http://www.federalreserve.gov/newsevents/speech/bernanke20081015a.htm (visited Nov 1, 2009) 
(stating in a speech to the Economic Club of New York that “[w]aiting too long to respond” 
during past crises led to much greater costs than the intervention itself).  
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All of these dynamics were on display in the bargaining over the 
AUMF, over the Patriot Act, and over the EESA. In the first case, the 
White House initially proposed a blank-check delegation to the presi-
dent of power to respond as appropriate to “deter and pre-empt ter-
rorism.”

147
 The bargaining, although accomplished in a matter of days, 

ended up introducing a more restrictive nexus test, which limited the 
president’s authority to the use of force against entities that had aided 
the 9/11 attacks.

148
 In the case of the Patriot Act, a rebellion by civil 

libertarian Republican legislators in the House caused the administra-
tion to temporarily lose control of the bargaining process, resulting in 
a reduced grant of powers combined with a sunset provision.

149
  

In the case of the EESA, the administration’s initial plan was 
sketchy in the extreme, and would have granted legally unreviewable 
power

150 to the secretary of the Treasury to spend some $700 billion 
dollars on the acquisition of mortgage-related assets, essentially with-
out legislative standards.

151 Rebellious House Republicans rejected 
one version of the bill,

152
 but the final legislation retained the core of 

the administration’s proposal, while modifying it on several margins. 
The statute actually gave the secretary additional new powers that the 
administration had not requested or perhaps even desired, such as the 
powers to buy an equity stake in distressed firms and to regulate ex-
ecutive pay.

153
 The former power would allow the Treasury to “natio-

nalize” banks—that is, take them over and operate them. On the other 
hand, several oversight mechanisms were introduced, although as we 
discuss shortly, their effectiveness is questionable. Finally, the legisla-
tion introduced some new substantive restrictions on the secretary’s 

                                                                                                                           
 147 See David Abramowitz, The President, the Congress, and Use of Force: Legal and Politi-
cal Considerations in Authorizing Use of Force against International Terrorism, 43 Harv Intl L J 
71, 73 & n 7 (2002) (referring to a “Draft Joint Resolution Authorizing the Use of Force”). 
 148 Id at 74–75 (noting that this approach was consistent with longstanding US policy that 
held countries responsible for harboring terrorist organizations). 
 149 See Beryl A. Howell, Seven Weeks: The Making of the USA PATRIOT Act, 72 Geo Wash 
L Rev 1145, 1172–78 (2004) (noting that the original Senate version did not contain a sunset 
provision limiting the new surveillance activities). 
 150 See Text of Draft Proposal for Bailout Plan, NY Times (cited in note 50) (reporting that 
section 8 of the bill provided: “[d]ecisions by the Secretary pursuant to the authority of this Act 
are non-reviewable and committed to agency discretion, and may not be reviewed by any court 
of law or any administrative agency”). 
 151 See id (reporting that the proposed bill would have demanded only that Treasury work 
to provide stability to the markets and protect taxpayers). 
 152 See Carl Hulse and David M. Herszenhorn, Defiant House Rejects Huge Bailout; Next 
Step Uncertain, NY Times A1 (Sept 30, 2008) (reporting that one-third of Republicans and 60 
percent of Democrats voted for the bill). 
 153 See notes 58–64 and accompanying text. 
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new authority, and provided for staggered disbursement of the funds 
in a fashion reminiscent of the Patriot Act’s sunset provisions.

154
  

In all these cases, the approximate result was the same. Measured 
either from the baseline of (1) what the executive initially requested or 
(2) what the executive actually desired (as best we can tell from indirect 
evidence), Congress pushed back substantially, despite the speed of leg-
islative enactment; it narrowed proposed delegations or added delega-
tions that the administration did not desire, added sunset provisions or 
similar mechanisms, and created oversight mechanisms. These points 
should not obscure, however, that measured from the baseline of (3) the 
legal status quo ante the emergency, executives obtained broad new 
delegations of power. After the AUMF, the president possessed a great 
deal of statutory authority to combat terrorism, especially abroad; after 
the Patriot Act, that authority was extended to domestic criminal law 
and immigration matters. After the EESA, the president enjoyed broad 
statutory authority to rescue the economy from crisis. 

The upshot is that in cases of emergency lawmaking, Congress 
lets the executive have most, although not all, of what it wants. Legis-
lators have no real choice but to do so. In perceived crises, the status 
quo is unacceptable, but the costs and benefits of the alternatives to 
the status quo are highly uncertain; indeed the alternatives themselves 
are usually ill-defined. Congress’s usual built-in advantage—inertia, or 
the ability of legislative leaders and interest groups to kill proposals at 
vetogates and thereby do nothing at all—is ruled out by politics. Con-
gress can modify and push back to a degree, but the public, motivated 
by some mix of fear, urgency, and rational apprehension, demands that 
something be done. 

In this situation, the executive has enormous inherent advantages. 
Where inaction is not an option, the executive’s proposal is a natural 
focal point. The ability to move first by framing a proposal and putting 
it on the congressional agenda determines the contours of the subse-
quent bargaining game, even if Congress modifies the executive’s pro-
posal substantially. Legislators may be frustrated with the thrust of the 
executive’s proposal, not merely the details, but be unable to find an 
alternative, or unable to force public attention onto their preferred 
alternative, out of the welter of suggestions and possibilities. Either 
where there are no alternatives or where there are too many, the ex-
ecutive’s proposal will stand out. 

                                                                                                                           
 154 See EESA § 115, 12 Stat at 3780 (providing that Congress can prohibit the use of the 
second half of the $700 billion by enacting a “joint resolution of disapproval”). 
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Perhaps most of all, key legislators fear being stamped as obstruc-
tionists who have prevented the executive from taking necessary 
measures. The very nature of crisis bargaining implies that legislative 
leaders will become especially visible—there is no time for wide con-
sultation of the rank-and-file—so the leaders’ potential responsibility 
is heightened. Furthermore, legislative leaders can do something to 
focus public attention on backbenchers who threaten to scuttle a deal. 
In 2008, when the EESA came up for a second (and presumably final) 
vote in the House, leaders trumpeted to the public that everything 
depended on whether House Republican backbenchers would go 
along

155
— leaving the latter in the uncomfortable position of being the 

last obstacle to the emergency measures.  
As we have mentioned, these effects are somewhat diluted be-

cause blame can be spread over a collective legislature, ensuring that 
individuals have reduced responsibility. Thus when the first version of 
the EESA was voted down in the House, one Republican legislator 
remarked that the first choice of his colleagues was to have the bill 
pass while voting against it.

156
 The problem, as the event showed, was 

that because too many legislators acted on this preference, the bill did 
not pass at all. Ultimately, how these opposing forces working for and 
against broad delegation net out in particular cases of emergency 
lawmaking cannot be settled in the abstract, but only by looking at a 
series of cases. The pattern of recent history is clear enough: although 
legislators do push back against executive demands, in the end they 
accede to the core of the executive’s proposals, both as to security 
matters and financial ones.  

These causal claims about the politics of emergency lawmaking 
do not imply that legislators delegate “too much” power in crises. A 
hypothetical rational legislator, given emergency conditions, might 
delegate the same amount of power as an actual legislator buffeted by 
emotions and political winds. In Part III, we take up the question of 
the rationality of emergency delegations. Here, we merely note that 
political forces make large-scale delegation all but inevitable in such 
cases, although it is also true that the executive never gets all that it 
asks for or even all that it wants. 
                                                                                                                           
 155 See Greg Hitt and Sarah Lueck, Senate Vote Gives Bailout Plan New Life—Passage Gets 
Boost from Tax Breaks; Back to the House, Wall St J A1 (Oct 2, 2008) (stating that certain tax 
proposals, including changes to the alternative minimum and research-and-development tax 
credits, were designed to secure Republican support).  
 156 See Doyle McManus, Fear and Caution Ruled on the Hill; Voters Vented Fury at House 
Members Jittery about Their Jobs. Even Supporters Were Tepid., LA Times A1 (Sept 30, 2008) 
(quoting Representative Paul D. Ryan from Wisconsin who voted for the plan).  
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3. The irrelevance of divided government.  

How important is divided government in crisis bargaining over 
delegation? Whatever the importance of divided government in nor-
mal times,

157
 the partisan composition of Congress and the executive is 

of reduced importance in emergencies, or so the evidence suggests. In 
the bargaining over the Patriot Act, the administration lost control of 
Republican backbenchers in the House, who were concerned about 
civil liberties. In the bargaining over the EESA in September 2008, the 
administration lost control of Republican backbenchers in the House, 
who were concerned about “socialism” and the encroachment of gov-
ernment on the free market. In the first case, the Republicans held a 
majority; in the second they were in the minority. However, the second 
defection was as consequential as the first, because in 2008 the Demo-
cratic majority in the House was reluctant to enact the bill without the 
political cover provided by the support of the Republican minority.

158
 

In effect, the minority party held a veto over the enactment; nominally 
divided government was effectively consensual government. 

These two episodes illustrate several mechanisms that reduce the 
significance of divided government during emergency lawmaking. 
First, both the public and officialdom may experience emotions of 
genuine solidarity during a crisis, especially in its initial stages. A 
marker of such solidarity is that legislators transcend partisanship, at 
least temporarily. Second, even when the emotion of solidarity gets no 
purchase among hardened officials, public demand for bipartisanship 
in times of crisis can induce ersatz solidarity; fearing that the public 
will punish any actor who resorts to the open partisanship of normal 
times, legislators will grit their teeth and behave as though motivated 
by impartial concern for the public interest. Finally, emergencies often 
implicate new policy issues and unforeseen questions of institutional 
authority, both of which tend to cut across frozen partisan cleavages. 
In the case of the Patriot Act and the EESA, fears about civil liberties 
and economic liberties, or creeping “socialism,” were both held by 
conservative Republicans in the House, while the Republican adminis-
tration took an authoritarian stance on both security issues and eco-

                                                                                                                           
 157 See Daryl J. Levinson and Richard H. Pildes, Separation of Parties, Not Powers, 119 Harv 
L Rev 2311, 2312–16 (2006) (emphasizing that competition between the legislative and executive 
branches may disappear if the House, Senate, and presidency are united by political ideology).  
 158 Consider Hulse and Herszenhorn, Defiant House Rejects Huge Bailout, NY Times at A1 
(cited in note 152) (reporting that public sentiment against the proposal was strong, that fears of 
the upcoming election played a major role in the outcome, and that a majority of Democrats 
voted for the proposal). 
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nomic issues. In those cases and also in the case of the September 2001 
AUMF, there was evidence of bipartisan concern that an excessively 
broad delegation would overturn the allocation of lawmaking power 
among the branches. Although the latter concern was not sufficiently 
powerful to overcome the political forces favoring broad delegation, it 
did cause a degree of pushback against executive proposals. 

4. Schmitt versus Madison redux.  

The overall picture of Congress’s role in emergency lawmaking, 
then, is as follows. Congress lacks motivation to act before the crisis, 
even if the crisis is in some sense predictable. Thus, the initial adminis-
trative response will inevitably take place under old statutes of du-
bious relevance, or under vague emergency statutes that impose 
guidelines that the executive ignores and that Congress lacks the po-
litical will to enforce,

159
 or under claims of inherent executive authority. 

After the crisis is underway, the executive seeks a massive new delega-
tion of authority and almost always obtains some or most of what it 
seeks, although with modifications of form and of degree. When Con-
gress enacts such delegations, it is reacting to the crisis rather than 
anticipating it, and the consequence of delegation is just that the ex-
ecutive once again chooses the bulk of new policies for managing the 
crisis, but with clear statutory authority for doing so. 

In this pattern, Congress’s structural incapacities ensure that, 
while Congress can shape and constrain the executive’s response at 
the margins, it is fundamentally driven by events and by executive 
proposals for coping with those events, rather than seizing control of 
them. Schmitt’s broad claim that the fast-moving conditions of the 
administrative state produce a marginal, reactive, and essentially debi-
litated Congress, whether or not true in normal times, is basically ac-
curate during crises. At a minimum, it is closer to the mark than the 
Madisonian vision of a deliberative legislature that might rise to the 
occasion in times of crises, rather than handing power to the executive 
and hoping for the best. 

The AUMF and EESA clearly illustrate Congress’s limited ability 
to contribute to policymaking. In the 9/11 crisis, the fundamental poli-
cy choice was whether to treat al Qaeda members narrowly as crimi-
nals or broadly as enemy combatants. The AUMF did not settle this 
question; on the contrary, its vague terms permitted either the broad 

                                                                                                                           
 159 See Lobel, 98 Yale L J at 1407–18 (cited in note 129) (noting that Congress has failed to 
review declarations of emergency by the president under several emergency statutes). 
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or narrow approach. The Bush administration adopted the broad ap-
proach; the Obama administration, without any participation from 
Congress, has moved toward a narrower approach.

160 Thus, the execu-
tive, not Congress, determined policy. Similarly, in the financial crisis, 
one of the fundamental choices was whether the US government 
would purchase toxic assets or inject capital in banks. EESA permit-
ted both approaches, allowing the Bush administration to switch 
course (from asset purchasing to capital injection) and the Obama 
administration to switch course once more (back to asset purchasing), 
again without any legislative contribution from Congress.

161 
The role of the Senate in the EESA’s passage is particularly hard 

to square with the Madisonian view. Far from dampening hasty legisla-
tion with a calmly deliberative perspective, the Senate played two 
main roles. The first, a pluralist role, was to lubricate the bill’s passage 
with pork fat, such as a tax break for producers of wooden arrows (but 
not plastic ones) intended to gain the support of the senators from 
Oregon.

162
 The Senate’s second role was to put pressure on the House 

to act even more quickly and to approve the new delegation of execu-
tive authority. The Senate vote was accelerated by Senate leaders in 
order to approve the bill before the House’s final vote, a move intended 
to underscore the obstructionism of House Republicans and to raise the 
political costs of their resistance.

163
 Rather than cooling off the sense of 

urgency behind the legislation, the Senate helped bring it to a boil. 
To be sure, it is difficult to extract from the Madisonian view clear 

implications or predictions about how Congress will or should act dur-
ing emergencies, in order to compare with how Congress did act. Both 
the Schmittian view and the Madisonian view offer broad accounts of 
political processes and probabilistic tendencies, rather than point pre-
dictions. The Schmittian view, however, could clearly be falsified by 
imaginable outcomes. If Congress had rejected the bailout bill alto-
gether, or decided to handle mortgage-related purchases itself through 
                                                                                                                           
 160 See John Schwartz, Path to Justice, but Bumpy, for Terrorists, NY Times A9 (May 2, 2009) 
(reporting the plea deal between the Justice Department and Ali Saleh Kahlah al-Marri, an al 
Qaeda member who was detained as an enemy combatant under Bush, but transferred to the 
criminal system under Obama). 
 161 See Editorial, The Bank Rescue, NY Times A26 (Mar 24, 2009) (discussing Obama’s plan 
to use $500 billion to finance the (mostly private) purchase of troubled assets). 
 162 Michael Kranish and Bryan Bender, A Wait to See If Tax Breaks Will Swing Bailout Vote, 
Boston Globe A1 (Oct 3, 2008) (reporting that the economic rescue package had grown to in-
clude more than $100 billion in tax breaks).  
 163 See Hitt and Lueck, Senate Vote Gives Bailout Plan New Life, Wall St J at A1 (cited in 
note 155) (“Senate leaders took up the bill, which had stronger support in that chamber, with the 
aim of putting pressure on the House.”).  
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its committees—and a great many detailed policy choices and appro-
priations matters were handled in exactly that way during the nine-
teenth century

164
—then the Schmittian view would have been falsified. 

If after 9/11 Congress had adopted a statute that restricted the presi-
dent’s power in future security emergencies,

165
 the Schmittian view 

would have been falsified in the security context. By the same token, 
however, if we are right that Congress played a marginal and reactive 
role during both crises, bucking against executive proposals but even-
tually giving in, griping from the stands, and reaching decisions mostly 
through bargaining rather than deliberation, it is fair to think that the 
Madisonian view does not capture the dynamics of crisis governance. 

D. The Courts 

As we have addressed the role of the courts in security emergen-
cies at length elsewhere,

166
 as courts have not yet made an appearance 

in the 2008 financial crisis, and as the government’s plans for imple-
menting EESA change from week to week, we will offer a briefer ac-
count here of the courts’ role in economic crises. As in security emer-
gencies, in economic crises courts are marginal participants. Here two 
Schmittian themes are relevant: that courts come too late to the crisis 
to make a real difference in many cases, and that courts have pragmat-
ic and political incentives to defer to the executive, whatever the no-
minal standard of review. The largest problem, underlying these me-
chanisms, is that courts possess legal authority but not robust political 
legitimacy. Legality and legitimacy diverge in crisis conditions, and the 
divergence causes courts to assume a restrained role. We take up these 
points in turn. 

1. The timing of review.  

A basic feature of judicial review in most Anglo-American legal 
systems is that courts rely upon the initiative of private parties to 

                                                                                                                           
 164 Lauros Grant McConachie, Congressional Committees: A Study of the Origins and De-
velopment of Our National and Local Legislative Methods 72–79 (Crowell 1898) (describing the 
nineteenth-century system of private bills, handled by congressional committees, for pensions 
and appropriations). 
 165 Such an emergency statute has been proposed by Bruce Ackerman. See Bruce Acker-
man, The Emergency Constitution, 113 Yale L J 1029, 1045–77 (2004) (proposing a system of 
checks and balances that would include giving members of opposition parties a majority of seats 
on oversight committees and requiring the president to provide committees with complete 
access to documents). 
 166 See Posner and Vermeule, Terror in the Balance at 240–46 (cited in note 3). 
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bring suits, which the courts then adjudicate as “cases and controver-
sies” rather than as abstract legal questions.

167
 This means that there is 

always a time lag, of greater or lesser duration, between the adoption of 
controversial government measures and the issuance of judicial opi-
nions on their legal validity. Lawyers sometimes praise this delayed re-
view precisely because the delay ensures that courts are less likely to set 
precedents while crises are hot, precedents that will be warped by the 
emotions of the day or by the political power of aroused majorities.

168
 

Delayed review has severe costs, however. For one thing, courts 
often face a fait accompli. Although it is sometimes possible to stran-
gle new programs in the crib, once those measures are up and running, 
it is all the more difficult for courts to order that they be abolished. 
This may be because new measures create new constituencies or oth-
erwise entrench themselves, creating a ratchet effect,

169
 but the simpler 

hypothesis is just that officials and the public believe that the meas-
ures have worked well enough. Most simply, returning to the pre-
emergency status quo by judicial order seems unthinkable; doing so 
would just recreate the conditions that led the legislature and execu-
tive to take emergency measures in the first place. 

For another thing, even if courts could overturn or restrict emer-
gency measures, by the time their review occurs, those measures will 
by their nature already have worked, or not. If they have worked, or at 
least if there is a widespread sense that the crisis has passed, then the 
legislators and public may not much care whether the courts invali-
date the emergency measures after the fact. In the case of the EESA, 
one legal question we have discussed is whether the statute vests the 
secretary of the Treasury with so much legal authority, without intellig-
ible standards, as to violate the somewhat spectral nondelegation doc-
trine.

170
 Although the legal claim is not intrinsically strong, the more 

                                                                                                                           
 167 See, for example, Rescue Army v Municipal Court of Los Angeles, 331 US 549, 583–85 
(1947) (refusing to decide a legal issue until the issue had been tried in a concrete case, despite 
the fact that this refusal “will subject the petitioner [ ] to the burden of undergoing a third trial”). 
 168 See David Dyzenhaus, The Constitution of Law: Legality in a Time of Emergency 27 
(Cambridge 2006) (“[J]udicial lip service to the rule of law in exceptional situations has conse-
quences for the way judges deal with ordinary situations.”); Cole, 101 Mich L Rev at 2575–76 
(cited in note 129) (stating that courts “bring more perspective” when they evaluate the constitu-
tionality of emergency measures long after they have been adopted). See also Korematsu v Unit-
ed States, 323 US 214, 242–48 (1944) (Jackson dissenting) (“A military commander may overstep 
the bounds of constitutionality, and it is an incident. But if we review and approve, that passing 
incident becomes the doctrine of the Constitution.”).  
 169 For skepticism about these and related possibilities, see Posner and Vermeule, Terror in 
the Balance at 131–56 (cited in note 3). 
 170 See Part I.B.2.b 
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important point is that by the time the courts issue a final pro-
nouncement on the challenge, the program will either have increased 
liquidity and stabilized financial markets, or not. In either case, the 
nondelegation challenge will interest constitutional lawyers, but will 
lack practical significance. 

2. Intensity of review.  

Another dimension of review is intensity rather than timing. At 
the level of constitutional law, the overall record is that courts tend to 
defer heavily to the executive in times of crisis, only reasserting them-
selves once the public sense of imminent threat has passed.

171
 At the 

level of administrative law, as to security matters, federal courts decid-
ing cases after 9/11 have tended to defer in a range of important cas-
es,

172
 although more empirical work is necessary to understand the pre-

cise contours of the phenomenon. Schmitt occasionally argued that 
the administrative state would actually increase the power of judges, 
insofar as liberal legislatures would attempt to compensate for broad 
delegations to the executive by creating broad rights of judicial re-
view;

173
 consider the Administrative Procedure Act

174
 (APA), which 

postdates Schmitt’s claim. It is entirely consistent with the broader 
tenor of Schmitt’s thought, however, to observe that the very political 
forces that constrain legislatures to enact broad delegations in times 
of crisis also hamper judges, including judges applying APA-style re-
view. While their nominal power of review may be vast, the judges 
cannot exercise it to the full in times of crisis. 

Deference to executives in administrative law cases can arise in 
two ways. In the first, administrative law simply provides for no review 
of agency action, creating a “black hole” in which the executive may 
act as it pleases. In the second, courts applying flexible standards of 
review, such as the “arbitrary and capricious” test that is a central fea-
                                                                                                                           
 171 Although we cannot document the assertion here, for a full treatment, see Posner and 
Vermeule, Terror in the Balance at 272 (cited in note 3) (arguing that prior to Hamdan, courts 
properly deferred to President Bush on questions relating to the Geneva Convention, and that 
“[o]n this view, Hamdan is just a typical reassertion of judicial muscle after an emergency has run 
its course”). 
 172 See Adrian Vermeule, Our Schmittian Administrative Law, 122 Harv L Rev 1095, 1106–31 
(2009) (reviewing several instances in which the federal courts exclude administrative action 
related to war and emergencies from the ambit of the APA). 
 173 Scheuerman, 21 Cardozo L Rev at 1884–85 (cited in note 124) (noting that according to 
Schmitt, courts in liberal democracies would be called on to define the exact limits of broad 
executive authority delegated by the legislature). 
 174 Administrative Procedure Act, Pub L No 79-404, 60 Stat 237 (1946), codified at 5 USC 
§ 706(2)(a). 
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ture of the APA, create a “grey hole.”
175

 In the latter case, despite the 
nominal availability of review, courts dial down the intensity of review 
in ways that are difficult for the Supreme Court or outside observers 
to check in particular cases, although the existence of the phenome-
non will be quite obvious in the aggregate.

176
 

In the framing of the EESA, the same two modes of deference 
came into play. The secretary’s initial proposal would have excluded 
review altogether. The final version might be read to create standard 
APA-style review of the secretary’s actions, if only to avoid possible 
constitutional questions about nondelegation. Although, as we noted 
above, there is some ambiguity about what review the statute actually 
allows, we will indulge the assumptions least favorable to our view by 
stipulating that ordinary review is permitted. 

The problem with APA-style review under the EESA, however, is 
that, as in other areas of administrative law, courts will predictably 
defer heavily to administrators’ particular decisions in times of crisis. 
Courts do so both because they lack the information to second-guess 
those decisions in the complex circumstances of actual cases, and be-
cause they fear being seen as thwarting emergency measures. Lower 
courts, especially, are reluctant to challenge the decisions of the presi-
dent and other high executive officials in matters of national securi-
ty;

177
 quite plausibly, the same will be true as to economic emergencies. 

And the questions at issue in such cases will generally be too numer-
ous and too fact-bound for the Supreme Court to review more than a 
handful of them.

178
 

                                                                                                                           
 175 Dyzenhaus, The Constitution of Law at 3 (cited in note 168). 
 176 Cass Sunstein finds that in the aggregate judges deciding administrative law cases after 9/11 
are highly deferential to the executive, and that although there are clear partisan differences in this 
regard, the differences are less pronounced than in other areas of judicial review of administrative 
action. See Cass Sunstein, Judging National Security Post-9/11: An Empirical Investigation *9–10 
(The University of Chicago Law & Economics Olin Working Paper No 411, Nov 2008), online at 
http://papers.ssrn.com/sol3/papers.cfm?abstract_id=1297287 (visited Nov 1, 2009). 
 177 Sunstein makes this point for DC Circuit review of presidential decisions in security 
matters. See Cass R. Sunstein, National Security, Liberty, and the D.C. Circuit, 73 Geo Wash L 
Rev 693, 697–700 (2005) (stating that since September 11, every “serious challenge” mounted 
against the power of the president failed in the DC Circuit). 
 178 In the most recent comparable case—the savings and loan bailout of the 1980s—Congress 
established the Resolution Trust Corporation to take control of failed S&Ls and sell off their assets. 
Congress provided for greatly limited review (see 12 USC § 1821(j), which prohibited certain forms 
of injunctive relief)—no doubt because of skepticism about courts’ ability to evaluate the RTC’s 
sales decisions—and courts complied, even though there was no emergency as severe as 9/11 or the 
2008 financial crisis. See, for example, Ward v Resolution Trust Corp, 996 F2d 99, 104 (5th Cir 1993) 
(per curiam) (holding that the district court had no jurisdiction to enjoin the RTC’s sale of a failed 
institution’s assets, even though the price may have been inadequate). 
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Whether or not such deference is desirable in the abstract, the 
pragmatics of crisis governance give courts few alternatives. Consider 
the idea that courts could review the transactions the secretary might 
undertake, in particular the prices he offers for preferred stock in fi-
nancial institutions or the prices he accepts at “reverse auctions” for 
mortgage-related securities. If courts subject these transactions to 
meaningful review, then sellers would be afraid that sales would be 
reversed. If courts subject these transactions to highly deferential re-
view, then review would serve little purpose. In any event, if the secre-
tary revives the idea of governmental purchases of toxic assets, it is 
doubtful that courts could second-guess the secretary’s pricing deci-
sions. The problem is that the mortgage-related asset market has col-
lapsed, so there are no market prices to use as a benchmark for toxic 
assets. And given the likely complexity of these transactions, which 
would involve equity stakes, covenants of various sorts, and much else, 
courts would be in a difficult position if they sought to evaluate the 
transactions in a serious fashion. 

In general, the secretary’s pricing decisions under the EESA 
would be paradigmatic of the types of questions that courts find diffi-
cult to review, involving as they do a combination of technicality, un-
certainty about valuation, and urgency. The first two factors are also 
present in judicial review of rate regulation of public utilities by ad-
ministrative agencies, which tends to be highly deferential; more 
broadly, the inability of courts to determine utility rates and common 
carrier rates, through a succession of cases, was a major impetus be-
hind the creation of early administrative agencies.

179
 Beyond the fea-

tures common with other regulatory schemes in which uncertain valu-
ation is a problem, the EESA carries with it an aura of urgency, which 
will make courts reluctant to be seen frustrating the only major statu-
tory mechanism for coping with the financial crisis. 

The upshot is that the EESA will, in all probability, create noth-
ing more than a series of legal grey holes, rather than genuinely inde-
pendent judicial oversight. Lawyers, who are frequently obsessed with 
the formal question whether judicial review is technically available or 
not, may draw comfort from Congress’s decision to provide for arbi-
trariness review. From another perspective, however, legal grey holes 
may be worse than legal black ones. The former create an illusion of 
oversight, whereas the latter are in a sense more candid about whether 

                                                                                                                           
 179 See Stephen G. Breyer, et al, Administrative Law and Regulatory Policy: Problems, Text, 
and Cases 222–28 (Aspen 6th ed 2006). 
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meaningful review will in fact occur.
180

 Our perspective is that it is not 
useful to talk about whether black or grey holes are preferable. Some 
mix of both types is inevitable where statutes like the AUMF, Patriot 
Act, and the EESA delegate administrative power to cope with an 
emergency. Background legalist statutes like the APA are themselves 
shot through with exceptions and qualifications that allow the standard 
pattern of crisis management to proceed without real check.  

3. Legality and legitimacy.  

At a higher level of abstraction, the basic problem underlying 
judicial review of emergency measures is the divergence between the 
courts’ legal powers and their political legitimacy in times of perceived 
crisis. As Schmitt pointed out, emergency measures can be “excep-
tional” in the sense that although illegal, or of dubious legality, they 
may nonetheless be politically legitimate if they respond to the pub-
lic’s sense of the necessities of the situation.

181
 Domesticating this point 

and applying it to the practical operation of the administrative state, 
courts reviewing emergency measures may be on strong legal ground, 
but will tend to lack the political legitimacy needed to invalidate 
emergency legislation or the executive’s emergency regulations. Antic-
ipating this, courts pull in their horns.  

When the public sense of crisis passes, legality and legitimacy will 
once again pull in tandem; courts then have more freedom to invali-
date emergency measures, but it is less important whether or not they 
do so, as the emergency measure will in large part have already 
worked, or not. The precedents set after the sense of crisis has passed 
may be calmer and more deliberative, and thus of higher epistemic 
quality—this is the claim of the common lawyers, which resembles an 
application of the Madisonian vision to the courts—but the public will 
not take much notice of those precedents, and they will have little 
sticking power when the next crisis rolls around. 

E. Other Oversight Mechanisms 

In emergency lawmaking, Congress routinely attaches strings to 
its delegations in the form of reporting provisions, sunset provisions, 
and a variety of other oversight mechanisms. Such provisions often 

                                                                                                                           
 180 Dyzenhaus, The Constitution of Law at 47 (cited in note 168). 
 181 See Schmitt, Legality and Legitimacy at 67–83 (cited in note 2) (“For the extraordinary law-
maker . . . the distinction between statute and statutory application, legislative and executive, is neither 
legally nor factually an obstacle. The extraordinary lawmaker combines both in his person.”).  
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amount to less than meet the eye. Reporting provisions—used in the 
AUMF, the Patriot Act, and the EESA—embody both a concern that 
Congress should be informed and also an elevated theory that trans-
parency will promote democratic accountability. Yet in practice such 
provisions notoriously end up leveling forests to create massive doc-
uments that few people ever read. 

Both the Patriot Act and the EESA contain sunset provisions.
182

 
The main theory of such provisions is that by creating a future rever-
sion to the legal status quo ante the delegation, the sunset will make it 
easier to claw back new powers from the executive if a future Con-
gress judges that the emergency has passed; the future Congress can 
do so simply by declining to reenact the new powers, rather than hav-
ing to affirmatively overturn them by a new statute, which could itself 
be vetoed.

183
 In practice, however, the difference between emergency 

statutes with and without sunsets is often small, for political reasons. 
When controversial provisions of the Patriot Act came up for renewal 
in 2005, the provisions were twice continued on a short-term basis 
while the administration played chicken with Democratic and Repub-
lican civil libertarians in the Senate, betting that legislators would not 
be willing to let the provisions lapse altogether.

184
 In the end, minor 

adjustments were made, but the bulk of the provisions were reenacted, 
most permanently.

185
 

The EESA follows a broadly similar pattern to the Patriot Act by 
creating checking and monitoring mechanisms whose force is at best 
unclear. We pass over the statute’s reporting requirements and its sun-
set clause, to focus on two oversight mechanisms of greater interest. 
The first involves periodic review by Congress itself and by a congres-

                                                                                                                           
 182 See Patriot Act § 224, 115 Stat at 295 (providing that certain sections cease to have effect 
on December 13, 2005); EESA § 120, 122 Stat at 3788 (allowing the Treasury secretary to extend 
the authority provided under the Act not later than two years from the Act’s enactment). 
 183 Jacob E. Gersen, Temporary Legislation, 74 U Chi L Rev 247, 261–86 (2007) (noting that 
temporary legislation “gives greater power to Congress as an institution relative to the bureaucracy”). 
 184 See Sheryl Gay Stolberg, Postponing Debate, Congress Extends Terror Law 5 Weeks, NY 
Times A1 (Dec 23, 2005) (reporting that the Patriot Act was set to expire on December 31, and 
that the extension came after “a six-day game of brinksmanship between President Bush and 
Senate Democrats [ ] joined by a handful of Republicans”). 
 185 See Brian T. Yeh and Charles Doyle, USA PATRIOT Improvement and Reauthorization 
Act of 2005: A Legal Analysis (Congressional Research Service, Dec 21, 2006), online at 
http://www.fas.org/sgp/crs/intel/RL33332.pdf (visited Nov 1, 2009) (noting that fourteen of the 
sixteen expiring provisions were made permanent). See also Sheryl Gay Stolberg, Senate Passes 
Legislation to Renew Patriot Act, NY Times A14 (Mar 3, 2006) (reporting that the legislation 
passed the Senate by a vote of eighty-nine to ten). 
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sional oversight panel; the second involves oversight by an indepen-
dent board. 

1. Congressional review.  

The EESA provides that the secretary’s second $350 billion in 
purchasing authority is subject to a joint resolution of disapproval.

186
 

On January 16, 2009, however, the Senate blocked a disapproval bill,
187

 
making the release automatic, in a vote that was entirely predictable. 
The theory of such provisions is to secure a kind of congressional re-
view, akin to a sunset clause (which the EESA also contains). Yet this 
type of mechanism requires affirmative action by the future Congress, 
or at least a credible threat of such action; as such, it is even less likely 
than a sunset clause to result in a real check on the executive. A joint 
resolution is just a statute by another name, so a disapproval would 
have had to obtain a congressional supermajority in order to override 
a veto. Similar statutes that require affirmative congressional action to 
check the executive, such as the National Emergencies Act,

188
 have 

tended to become dead letters.
189

  
Separately, the EESA creates a “Congressional Oversight Panel” 

whose members are chosen by congressional leaders.
190

 As of early 
2009, the panel had issued several reports outlining questions that “the 
American people” should ask of the Treasury, and had expressed the 
view that there is a “foreclosure” crisis at the root of the financial cri-
sis.

191 The major problem with the Congressional Oversight Panel is 
that it possesses only the standard powers of a congressional commit-
tee: the powers to obtain information and produce reports. While 
those powers are not negligible in ordinary times, they become inade-
quate as the pace of events quickens in economic emergencies. Con-

                                                                                                                           
 186 EESA § 115(c), 122 Stat at 3780. 
 187 See Deborah Solomon and Greg Hitt, TARP Funds’ Second Half Set for Release as 
Senate Signs Off on Request, Wall St J A3 (Jan 16, 2009) (reporting that the Senate voted fifty-
two to forty-two to block the disapproval bill). 
 188 National Emergencies Act § 202, 90 Stat at 1255–57 (allowing Congress to end any state 
of emergency by a concurrent resolution; also requiring Congress to meet within six months of a 
declaration of emergency to consider such a resolution). 
 189 See Vermeule, 120 Harv L Rev at 1254–55 (cited in note 134) (stating that the failure of 
Congress to enforce these national security acts demonstrates a dismantling of the post-
Watergate framework, which sought to limit executive power). 
 190 EESA § 125, 122 Stat at 3791–93. 
 191 See, for example, Accountability for the Troubled Asset Relief Program, The Second 
Report of the Congressional Oversight Panel 4–5 (Jan 9, 2009), online at 
http://cop.senate.gov/documents/cop-010909-report.pdf (visited Nov 1, 2009) (calling into ques-
tion Treasury’s choice not to directly respond to the foreclosure crisis). 
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gress’s own committees have usually proven unable to do more than 
follow the action, rather than shape it, while occasionally criticizing 
the players in the arena; it is unlikely that an ad hoc committee would 
do better. 

2. Independent boards.  

The EESA also creates oversight by a putatively independent 
board, the “Financial Stability Oversight Board,” which consists of the 
secretary himself, the chairman of the Federal Reserve, the chairman 
of the Securities and Exchange Commission, the director of the Fed-
eral Housing Finance Agency (an independent commission recently 
created in other legislation), and the secretary of Housing and Urban 
Development.

192
 Of these five, three are chairs or heads of “indepen-

dent agencies,” whose principals cannot be fired without cause,
193

 and 
this suffices to create a patina of independent oversight. In the case of 
the SEC, there is some degree of legal uncertainty about the indepen-
dence of the commission, in part because the DC Circuit recently is-
sued an expansive interpretation of the grounds for firing permitted 
by the statute.

194
 So one might describe the EESA as creating a board 

consisting of two-and-a-half independent agencies and two-and-a-half 
executive agencies—another display of Congress’s Solomonic wisdom. 

However this may be, the aura of independence fades quickly 
when one considers the Board’s powers and the actual conduct of its 
members. The Board is authorized to “review[] the exercise of [the 
secretary’s powers],” to ensure that the secretary is carrying out the 
purposes and policies of the statute, to recommend action to the secre-
tary, and to send reports to appropriate congressional committees.

195
 

                                                                                                                           
 192 EESA § 104(b), 122 Stat at 3771. 
 193 See 12 USC § 242 (providing that the chairman of the Federal Reserve Board “shall . . . 
serve for a term of four years”); Housing and Economic Recovery Act of 2008 § 1312(b)(2), Pub 
L No 110-289, 122 Stat 2654, 2662 (providing that the director of the Federal Housing Finance 
Agency “shall serve for a term of 5 years, unless removed before the end of such term for cause 
by the President”). See also Humphrey’s Executor v United States, 295 US 602, 629 (1935) (hold-
ing that the president cannot remove a principal of an agency at-will, but only for reasons Con-
gress has provided). 
 194 Free Enterprise Fund v Public Company Accounting Oversight Board, 537 F3d 667, 679–80 
& n 8 (DC Cir 2008) (noting that the Supreme Court has interpreted very broadly the president’s 
power to remove commissioners for “inefficiency, neglect of duty, or malfeasance in office”) 
(citation omitted). 
 195 EESA § 104(a), (e), (g), 122 Stat at 3770–71. 
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These provisions are another exercise in “studied ambiguity.”
196

 Their 
scope and force is vague, the crux of the ambiguity being whether the 
Board has power to actually countermand the secretary’s purchasing 
decisions and other orders, or whether its power to “review” simply 
amounts to a power to find out what the secretary is up to and trans-
mit information to Congress. The high-minded interpretation is that 
Congress declined to give the Board clearly controlling authority be-
cause of lurking constitutional questions about whether the powers of 
a “core” executive agency like the Treasury could be subjected to in-
dependent control, even under the Court’s latitudinarian precedents.

197
 

The low-minded interpretation is that legislators benefitted politically 
by creating an oversight mechanism whose atmospherics suggest in-
dependent supervision of the secretary’s massive new powers, but 
whose operational reality is far less impressive.

198
 

Even if the Board had crystal-clear legal power to actually coun-
termand the secretary’s decisions, a separate problem is whether the 
Board would in practice function as an autonomous check on the sec-
retary’s extraordinary economic authority. The answer is likely to be 
no. Even before the EESA was enacted, the chair of the Fed, Ben 
Bernanke, acted hand in glove with the Treasury secretary, Henry 
Paulson, with the latter in the role of lead partner. Part of the explana-
tion here is that independent agencies face the same problems of le-
gality and legitimacy that plague independent judiciaries in times of 
crisis. Lacking a direct channel of accountability to the president, they 
are partially insulated from politics, but are also vulnerable to criti-
cism as “unelected bureaucrats.”  

Moreover, recent empirical work suggests that the heads of inde-
pendent agencies and executive agencies tend to have common prefe-
rences and beliefs, both aligned with those of the reigning president; at 
least this is especially likely to be so late in the second term of an eight-
year Presidency.

199
 If this is correct, it is because the growing polarization 

                                                                                                                           
 196 Pildes, Update: Revising the Powers of the Secretary of the Treasury (cited in note 107) 
(noting that the new provisions delineating the Board’s oversight of the secretary are much more 
ambiguous than in the previous draft). 
 197 See, for example, Morrison v Olson, 487 US 654, 659–69 (1988) (upholding the appoint-
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of the political parties ensures that presidents can reliably select and 
appoint independent agency heads whose preferences and views track 
their own. While a Senate dominated by the other party can slow down 
the rate of such appointments, and thus delay the time when presidents 
take control of the independent agencies, eventually presidents can do a 
great deal to coordinate all agency heads on common preferences and a 
common program, whatever their nominal legal status. 

3. The whole and the parts.  

It is tempting to think that, even if these oversight mechanisms 
are feeble taken individually, their cumulative force is more impres-
sive. The reverse is more likely to be true, however: because the very 
multiplicity of overseers dilutes the responsibility of each, the whole 
will be less than the sum of the parts. In the savings and loan crisis, 
Congress also set up a variety of oversight bodies, including an inde-
pendent board structured very similarly to the one created by the 
EESA.

200
 The consequence was unclear lines of authority and fractured 

responsibility: “[O]verlapping oversight ensured that . . . no one agen-
cy would bear the blame for the problems that inevitably would 
emerge. The alphabet soup of overseers distanced both the president 
and the Congress from the oversight as well, so it helped minimize the 
electoral fallout from the bailout.”

201
 It would be no surprise to see the 

same dynamic at work under the EESA.  

F. The Self-fulfilling Crisis of Authority 

Finally, we mention a dynamic that further tightens the political 
constraints in times of crisis. Precisely because markets expected the 
House to pass the EESA, the House’s initial failure to do so created a 
perceived “crisis of authority,”

202
 suggesting a risk that dysfunctional 

political institutions would not be able to coordinate on any economic 
policy at all. That second-order crisis supervened on the underlying 
economic crisis, but acquired force independent of it. The Senate had 
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to scramble to undo the damage and did so in world-record time. The 
House quickly fell into line. 

In this way, measures urged by the executive to cope with a crisis 
of unclear magnitude acquired a kind of self-created momentum. Re-
jection of those measures would themselves create a political crisis 
that might, in turn, reduce confidence and thus trigger or exacerbate 
the underlying financial crisis. A similar process occurred in the de-
bates over the AUMF and the Patriot Act, where proponents of the 
bills urged that their rejection would send terrorist groups a devastat-
ing signal about American political will and unity, thereby encourag-
ing more attacks. These political dynamics, in short, create a self-
fulfilling crisis of authority that puts legislative institutions under tre-
mendous pressure to accede to executive demands, at least where a 
crisis is even plausibly alleged. 

Critics of executive power contend that the executive exploits its 
focal role during crises in order to bully and manipulate Congress, 
defeating Madisonian deliberation when it is most needed.

203
 On an 

alternative account, the legislature rationally submits to executive lea-
dership because a crisis can be addressed only by a leader. Enemies 
are emboldened by institutional conflict or a divided government; fi-
nancial markets are spooked by it.

204
 A government riven by internal 

conflict will produce policy that varies as political coalitions rise and 
fall. Inconsistent policies can be exploited by enemies, and they gener-
ate uncertainty at a time that financial markets are especially sensitive 
to agents’ predictions of future government action. It is a peculiar fea-
ture of the 2008 financial crises that a damaged president could not 
fulfill the necessary leadership role, but that role quickly devolved to 
the Treasury secretary and Fed chairman who, acting in tandem, did 
not once express disagreement publicly. 

* * * 

                                                                                                                           
 203 See, for example, Geoffrey Stone, Perilous Times: Free Speech in Wartime from the Sedi-
tion Act of 1798 to the War on Terrorism 12–13, 527–30 (Norton 2004) (stating that leaders ex-
ploited public fears in times of crisis, resulting in excessive sacrifice of civil liberties); Cole, 101 
Mich L Rev at 2591–92 (cited in note 129) (noting that Congress cannot be counted on to protect 
civil liberties during emergencies, and pointing to several instances of congressional acquies-
cence to executive power); Ackerman, 113 Yale L J at 1032–37 (cited in note 165) (suggesting 
that Americans are succumbing to the “paranoid style of political leadership” after 9/11). 
 204 See Milton Friedman and Anna Jacobson Schwartz, A Monetary History of the United 
States: 1867–1960 418 (Princeton 1963) (“The detailed story of every banking crisis in our history 
shows how much depends on the presence of one or more outstanding individuals willing to 
assume responsibility and leadership.”). 
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The basic similarity between the two episodes of emergency law-
making, in 2001 and 2008, is somewhat obscured by the Sturm und 
Drang that accompanied the EESA’s passage. Election-year politics 
exacerbated the political turmoil, but the House’s initial rejection of 
the EESA resembled the revolt of civil libertarian Republican back-
benchers in the debate over the Patriot Act, just on a larger scale. 
Broadly speaking, the final result was strikingly similar: the executive 
got the core of its requested new power, with a few oversight mechan-
isms of uncertain force, including a remote future prospect of judicial 
review. Overall, the EESA, like the AUMF and the Patriot Act before 
it, exemplifies the usual outcome of Schmittian crisis management, 
albeit with some important contextual differences. We now turn to 
those differences. 

III.  VARIATIONS IN CRISIS GOVERNANCE 

The Schmittian view, even if correct, should not be understood to 
make point predictions about how any particular crisis will be re-
solved. Rather, it supplies a framework that helps to identify broad 
political constraints. What explains variations in crisis governance, 
within the constraints? In this Part, we both detail the differences be-
tween crisis governance in the two cases, and consider several expla-
nations for those differences. 

Critics of executive aggrandizement objected more loudly in 2001 
than in 2008, but it is hard to measure the practical differences be-
tween the two cases. The executive’s actions after 9/11 might seem 
more conspicuous and dramatic, but it is not clear that those actions—
immigrant sweeps, profiling, detentions, even war—were more ex-
treme than the government’s intervention in financial markets, which 
involved the near-nationalization of a multitrillion-dollar industry.

205
 

The main differences lie in law and rhetoric. After 9/11 the administra-
tion more clearly stretched or defied existing statutes—ignoring FISA 
and the anti-torture statute, for example—than it did during the finan-
cial crisis, and it made more aggressive arguments about its constitu-
tional authority. In the 9/11 crisis, it invoked the Commander-in-Chief 

                                                                                                                           
 205 In the financial crisis of 2008, the Fed, for the first time ever, placed hard-to-value, ques-
tionable assets on its balance sheet. See Board of Governors of the Federal Reserve System, 
Press Release (Dec 16, 2008), online at http://www.federalreserve.gov/newsevents/ 
press/monetary/20081216b.htm (visited Nov 1, 2008). See also Paul Krugman, Overfed?, NY 
Times (Sept 30, 2008), online at http://krugman.blogs.nytimes.com/2008/09/30/overfed (visited 
Nov 1, 2009). 
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and Vesting Clauses of Article II of the Constitution;
206

 in the financial 
crisis, the Bush administration made no constitutional arguments. 

We examine four explanations for these differences. 

A. Formal Law 

One possible explanation for these differences reverts back to the 
formal legal setting. On this theory, one set of legal rules governs secu-
rity crises and another set of legal rules governs financial crises, and 
the security-crisis rules give the executive more authority to act unila-
terally than the financial-crisis rules do. A variant of this theory is that 
there are special security-crisis rules but no financial-crisis rules: the 
executive’s authority in financial crises is no greater than its authority 
during normal times. Where the Bush administration had adequate 
authority, it acted; where it did not, it sought the necessary authority. 
This theory claims that the Bush administration acted consistently 
with the rule of law in a broader than Madisonian sense. The Madiso-
nian vision has been replaced with a quasi-Schmittian vision that ac-
knowledges vast executive power in crises but also claims that formal 
legal and constitutional constraints can predict executive behavior to a 
substantial extent. 

This account cannot be the whole story. On the one hand, the 
Bush administration did stretch its statutory authorizations in both 
cases, perhaps violating some of them, so as to engage in actions that it 
thought necessary, although there was an important difference of de-
gree. The National Security Agency’s surveillance program and the 
administration’s interrogation practices were in tension with statutes.

207
 

The Fed’s bailout of AIG was as well; the relevant statute authorized 
loans only, while the transaction was probably a purchase.

208
 On the 

other hand, the administration sought congressional authorization, in 
both cases, for actions that it believed, or could have believed, were 
already lawful. The administration probably did not need the AUMF 
in order to launch an attack on Afghanistan, and it has never con-

                                                                                                                           
 206 See Memorandum for Alberto R. Gonzales, Re: Standards of Conduct for Interrogation 
at *31–39 (cited in note 116); Department of Justice, Legal Authorities Supporting the Activities 
of the National Security Agency Described by the President *30–31 (Jan 19, 2006), online at 
http://www.usdoj.gov/opa/whitepaperonnsalegalauthorities.pdf (visited Nov 1, 2009) (arguing 
that the Vesting Clause empowers the president to use electronic eavesdropping to combat 
terrorism, and that FISA should be read to allow such eavesdropping by the executive). 
 207 See Memorandum for Alberto R. Gonzales, Re: Standards of Conduct for Interrogation 
at *31–39 (cited in note 116); Department of Justice, Legal Authorities Supporting the Activities 
of the National Security Agency at *30–31 (Jan 19, 2006) (cited in note 206).  
 208 See Part I.B.2.a. 
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ceded that the statute was necessary.
209

 And the administration, acting 
through the Fed, could probably have bought up mortgage-related 
assets as necessary; it did not need statutory authorization to borrow, 
and could have borrowed hundreds of billions, even trillions, of dollars 
in order to buy those assets or the institutions that owned them.

210 
In terms of formal written law, embodied in the Constitution and 

statutes, the difference between the two types of crises is small. The 
US Constitution, unlike many foreign constitutions, has no explicit 
provisions for emergencies that give the executive heightened power 
when an emergency strikes. It does have a rule that grants Congress 
the authority to suspend habeas corpus during security crises only 
(rebellion or invasion),

211
 but Congress did not use that authority dur-

ing the 9/11 crisis.
212 A host of statutes address security and financial 

emergencies, but these statutes by definition embody congressional 
authorization, so their existence cannot explain why the Bush admin-
istration stretched or violated statutes to a greater extent during the 
9/11 crisis than during the financial crisis. 

In terms of constitutional practice, the story is more complicated. 
In nearly every major war or security emergency since the Founding, 
the executive has claimed broad powers to respond—in some cases 
violating statutes, in other cases violating constitutional rules that ap-
ply during normal times.

213
 Frequently noted examples include Abra-

ham Lincoln’s suspension of habeas corpus, Woodrow Wilson’s crack-
down on wartime dissenters, and FDR’s internment of Japanese-
Americans. These and other precedents have given rise to a vigorous 
and controversial executive-branch jurisprudence of executive power 
that draws on the Commander-and-Chief and Vesting Clauses of the 
US Constitution, and various judicial opinions that recognize the ex-

                                                                                                                           
 209 See President Signs Authorization for Use of Military Force Bill (Sept 18, 2001), online at 
http://georgewbush-whitehouse.archives.gov/news/releases/2001/09/20010918-10.html (visited 
Nov 1, 2009) (“I maintain the longstanding position of the executive branch regarding the Presi-
dent’s constitutional authority to use force, including the Armed Forces of the United States and 
regarding the constitutionality of the War Powers Resolution.”). 
 210 Consider Federal Reserve Act § 13(3), 38 Stat at 263 (authorizing the Fed “to discount 
for any individual, partnership, or corporation, notes, drafts, and bills of exchange when such 
notes, drafts, and bills of exchange are indorsed or otherwise secured to the satisfaction of the 
Federal reserve bank . . .”).  
 211 US Const Art I, § 9, cl 2.  
 212 See, for example, Hamdi, 542 US at 525 (noting that habeas had not been suspended). 
 213 See Posner and Vermeule, Terror in the Balance at 3 (cited in note 3) (noting such exam-
ples, from the Sedition Act during the first Adams administration, up to the post-9/11 response). 
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ecutive’s primacy in foreign relations.
214

 The Bush administration drew 
on this traditional jurisprudence in the course of justifying its narrow 
interpretations of the limits in FISA and other statutes that stood in 
the way of its war-on-terror tactics. 

Precedent for emergency powers during financial crises also ex-
ists. Consider FDR’s first inaugural address in 1933, where he hinted 
that he might need dictatorial powers in order to address the Great 
Depression: 

It is to be hoped that the normal balance of Executive and legis-
lative authority may be wholly adequate to meet the unprece-
dented task before us. But it may be that an unprecedented de-
mand and need for undelayed action may call for temporary de-
parture from that normal balance of public procedure. 

I am prepared under my constitutional duty to recommend the 
measures that a stricken Nation in the midst of a stricken world 
may require. These measures, or such other measures as the Con-
gress may build out of its experience and wisdom, I shall seek, 
within my constitutional authority, to bring to speedy adoption. 

But in the event that the Congress shall fail to take one of these 
two courses, and in the event that the national emergency is still 
critical, I shall not evade the clear course of duty that will then 
confront me. I shall ask the Congress for the one remaining in-
strument to meet the crisis—broad Executive power to wage a 
war against the emergency, as great as the power that would be 
given to me if we were in fact invaded by a foreign foe.

215 

FDR acknowledged that he would ask for, rather than seize, dictatori-
al powers. But the request would come only in the event that Congress 
failed to cooperate in the first place, leading one to wonder what 
might be the implied consequence if the request were turned down. 
And even if Congress were to grant FDR dictatorial powers, there 
would be no source for such a measure in the Constitution. 

However one interprets FDR’s address, Congress did cooperate 
with his legislative program, so his constitutional theory was never 

                                                                                                                           
 214 See John Yoo, War by Other Means: An Insider’s Account of the War on Terror 119–20 
(Atlantic Monthly 2006) (stating that over time, the presidency has gained the leading role in 
national security matters because of its superior ability over Congress to respond quickly to 
emergencies). 
 215 Franklin D. Roosevelt, First Inaugural Address (Mar 4, 1933), in 2 The Public Papers and 
Addresses of Franklin D. Roosevelt 15 (Random House 1938) (“In their need [the people of the 
United States] have registered a mandate that they want direct, vigorous action.”). 
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tested. In addition, the Great Depression in 1933 was far more serious 
than the financial crisis of 2008, which was more like 1929, when credit 
had frozen up but layoffs had not yet begun, than 1933, when a quar-
ter of the workforce was unemployed, millions of people lived in shan-
tytowns and roamed the roads, and there were sparks of revolutionary 
anger.

216
 No such conditions existed in 2008, so FDR’s speech offers a 

weak precedent. Therefore, the Bush administration had little basis for 
claiming unilateral emergency powers to address a financial crisis. 

Differences in constitutional law and practice, then, might explain 
why the Bush administration acted more forcefully after 9/11 than 
during the financial crisis. A related point is that Congress had dele-
gated broader authority to address financial crises than security crises. 
The Fed has enormous discretionary authority, as does the Treasury, 
and the two institutions had used that authority to intervene in the 
credit market and rescue institutions long before the crisis of Septem-
ber 2008 occurred.

217
 By contrast, Congress had given the executive 

less explicit authority to counter military threats prior to 9/11. It had 
enacted a few emergency statutes with limited scope, and it had ac-
quiesced in much overseas military activity without attempting to re-
gulate it.

218
 But it had imposed numerous constraints on law enforce-

ment, intelligence, and military activities at home, where the threat 
posed by al Qaeda would become manifest. Thus, the Bush adminis-
tration may have felt less need to claim constitutional sources of au-
thority in the financial crisis than in the security crisis. 

As noted above, however, the legal differences do not adequately 
explain the different approaches of the Bush administration to the 
two crises. It made aggressive statutory arguments in both crises, and it 
did go to some trouble to obtain legal authorization in the 9/11 crisis. 
A full explanation for the differences in approach must lie elsewhere. 

B. Magnitude and Nature of the Crisis 

Another explanation for the greater aggressiveness of the Bush 
administration after 9/11 than during the financial crisis is that the 

                                                                                                                           
 216 For a literary illustration of the hardships that people faced in the Great Depression, 
particularly those affected by the Dust Bowl, see generally John Steinbeck, The Grapes of Wrath 
(Viking 1964). 
 217 One recent example of this is the government’s bailout of Long Term Capital Manage-
ment in the late 1990s. See Richard W. Stevenson, Fallen Star: The Regulators; Officials Assess 
Impact of a Fed-brokered Deal, NY Times C4 (Sept 24, 1998).  
 218 See Lobel, 98 Yale L J at 1412–18 (cited in note 129) (explaining that emergency statutes 
enacted in the 1970s have failed to successfully limit executive emergency authority).  



2009] Crisis Governance in the Administrative State 1671 

 

nature of the threat was different. On this view, the security crisis 
posed a threat to life and bodily integrity and to the economy, which 
depends on transportation and other facilities threatened by terrorists; 
the financial crisis posed a threat to prosperity and financial well-
being.

219
 The security crisis did not have any real precedent and shat-

tered expectations about how the government can handle security 
threats; the financial crisis followed a long line of similar cyclical 
downturns. The security crisis required a response that would neces-
sarily involve coercion and violence, including limitations on civil li-
berty; the financial crisis required a response that involved no more 
than shuffling money around. In sum, the stakes were higher after 9/11 
than they were in 2008, and that explains why the Bush administration 
acted differently in the two crises. 

This theory has a number of vulnerabilities. The relevant consid-
eration is not whether the 9/11 attacks killed people or caused more 
economic harm than the failure of AIG and other firms in 2008; the rele-
vant consideration is what these visible events tell us about the future. 
The 9/11 attacks implied further and possibly worse terrorist attacks in 
the future, including a biological, chemical, or nuclear attack, but no one 
could assign a probability to these worst-case events. The financial crisis 
implied further and possibly worse failures, with the worst case a Great 
Depression–style economic collapse. Both worst-case scenarios are ma-
jor catastrophes; beyond that, little can be said about which set of 
events revealed a greater threat to people’s well-being. 

Moreover, while it is true that people have a visceral reaction to 
government actions that infringe on liberties, this point cuts against 
the claim that the Bush administration’s more aggressive posture in 
the security crisis can be explained by reference to the nature of the 
crisis. In the view of the executive branch, the security crisis necessi-
tated a government response that involved violence; the financial cri-

                                                                                                                           
 219 For cost estimates with respect to 9/11, see, for example, GAO, September 11: Recent 
Estimates of Fiscal Impact of 2001 Terrorist Attack on New York 2–8 (Mar 2005), online at 
http://www.gao.gov/new.items/d05269.pdf (visited Apr 12, 2009) (finding that New York City and 
New York State lost a total of up to $5.8 billion in tax revenue from 2002–2003); Andrew H. 
Chen and Thomas F. Siems, The Effects of Terrorism on Global Capital Markets, 20 Eur J Pol 
Econ 349, 357–60 (2004) (finding that the Dow stock prices remained below pre-attack levels for 
forty trading days after 9/11); Gail Makinen, The Economic Effects of 9/11: A Retrospective As-
sessment 2–10 (Congressional Research Service, Sept 27, 2002), online at 
http://www.fas.org/irp/crs/RL31617.pdf (visited Apr 12, 2009) (finding that nearly eighteen thou-
sand businesses were destroyed or disrupted by the 9/11 attacks); Patrick Lenain, Marcos Bontu-
ri, and Vincent Koen, The Economic Consequences of Terrorism *4–27 (OECD Economics De-
partment Working Papers No 334, July 2002) (noting that airfreight rates were roughly 10 per-
cent higher in late 2001 than before 9/11). 
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sis necessitated a government response that did not involve violence. 
It was easy to anticipate that people would be more concerned about 
the violation of civil liberties than about increasing government debt. 
So the visceral reaction to infringement on liberties should have re-
sulted in greater caution by the government after 9/11 rather than less, 
and hence greater eagerness to enlist Congress’s help, compared to 
the financial crisis. Yet the opposite occurred. 

Another theory is that the Bush administration needed Congress 
during the financial crisis because ultimately only Congress has the 
authority to appropriate funds to pay off the massive debts that the 
executive branch incurred on behalf of the United States; without a 
signal of congressional support, creditors would fear that the debt 
might not be paid off, which would undermine the government’s ef-
forts to calm fears and reassure creditors. By contrast, military activity 
is the prerogative of the executive. However, Congress would ulti-
mately have to pay the bills for the 9/11 response as well. In both cas-
es, congressional support would strengthen the policies of the execu-
tive by making clear that those policies would survive short-term po-
litical turnover; for this reason, the executive rationally sought con-
gressional support in both crises. 

In sum, differences in the magnitude and nature of the crisis do 
not explain differences in the Bush administration’s responses. 

C. The Psychology of Crisis 

A recurrent theme in discussions of crisis lawmaking is the role of 
fear. A standard account holds that during crises, public fear, or fear 
among legislators, causes those legislators to put their faith in the ex-
ecutive, and hence both to delegate power to it and to acquiesce when 
the executive claims new powers.

220
 Public fear during the 9/11 crisis 

accounts for the Bush administration’s unilateralism at the time; by 
contrast, fear was muted during the financial crisis and hence the op-
portunity for exercising executive power was more limited. 

To evaluate this argument, we must start with the idea of fear. 
Fear is sometimes used as a synonym for rational apprehension of a 
heightened threat, but in public debate fear usually refers to the ten-
dency to overreact in response to a threat, compared to some baseline 

                                                                                                                           
 220 Vermeule, 75 U Chi L Rev at 1155–56 (cited in note 15); Posner and Vermeule, Terror in the 
Balance at 59–68 (cited in note 3) (“The panic thesis holds that citizens and officials respond to 
terrorism and war in the same way that an individual in the jungle responds to a tiger or a snake.”). 
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of rational action.
221

 Critics of the Bush administration believe that the 
public would have been better off with a less aggressive reaction to 
the terrorist attacks but supported the more aggressive action because 
of their fear. 

Was there more fear after 9/11 than during the financial crisis? 
This question is virtually impossible to answer. Certainly, fear was 
widespread after 9/11, and many people stopped flying on airplanes, as 
a result. In the government, officials clearly felt fear as well. During 
the financial crisis, the general public was less fearful, although there 
was certainly a general level of anxiety. However, knowledgeable 
people—traders, executives, government officials—clearly felt fear.

222
 

Indeed, the common phrase “financial panic” clearly signifies the role 
of fear in financial crises. A difference in the level of fear does not 
have much explanatory power. 

Both crises generated other emotions—outrage and a thirst for 
vengeance. A crucial distinction is that during the 9/11 crisis, the out-
rage was directed (mostly) outward to al Qaeda members and their 
supporters who lived mainly in foreign countries. During the financial 
crisis, the outrage was directed internally, to Wall Street financiers and 
government officials. As a result, the 9/11 crisis generated (temporary) 
political unity, while the financial crisis generated a populist backlash 
against the rich, and division between the country’s elites and its pub-
lic. It may be that the executive has a freer hand when public unity 
exists than otherwise. However, it is not clear why this should be so. If 
the public is unified, Congress should support the executive, in which 
case unilateralism becomes less necessary. 

This brings us to our final point, which is the indeterminacy of 
theories based on fear and other emotions.

223
 A threat to security gene-

rates fear; but the fear could be directed at the external enemy, lead-
ing to a transfer of power to the executive, or the fear could be di-
rected at the possibility of executive abuse of its powers, leading to 
                                                                                                                           
 221 For discussions of overreaction as a result of fear, see Eric A. Posner, Law and the Emo-
tions, 89 Georgetown L J 1977, 2002–04 (2001) (explaining that fear, regarded as an evolutionari-
ly adaptive mechanism, enables an individual to respond quickly to a threat, but it also causes 
the individual to overestimate the threat); Posner and Vermeule, Terror in the Balance at 59–68 
(cited in note 3); Gross, 112 Yale L J at 1038–42 (cited in note 129) (positing that an individual’s 
cognitive biases, triggered by fear, magnify the perceived risk of future terrorist attacks).  
 222 For one of countless descriptions of the sense of fear during the financial crisis, see 
Bryan Caplan, Panic Puzzle, EconLog (Oct 12, 2008), online at 
http://econlog.econlib.org//archives/2008/10/panic_puzzle.html (visited Apr 12, 2008) (question-
ing whether the financial panic would have been prevented had people not sold their invest-
ments out of pure fear). 
 223 See Vermeule, 75 U Chi L Rev at 1169 (cited in note 15). 
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imposition of limits on the executive, at least compared to the rational 
baseline. Similarly, a financial threat could lead to fear of economic col-
lapse, or fear of abusive government action that exploits the crisis—
leading to transfer of power to the executive if the first alternative is 
correct, and the imposition of limits on the executive if the second al-
ternative is correct. Moreover, both effects could operate simultaneous-
ly, but in different directions, with unclear consequences overall. 

Still, we can see some merit in the following conjecture. The 9/11 
security threat generated fear of further attacks and outrage against 
an external threat, both of which led to greater confidence in the gov-
ernment and especially the executive branch, which traditionally has 
primary responsibility for repelling external threats. The financial cri-
sis of 2008 generated fear of economic collapse, but also outrage di-
rected both at wealthy elites and at the government that was supposed 
to regulate them. The distrust of the government and the division 
among Americans partly explains why the executive could not act as 
aggressively as it did after 9/11. We develop this point in Part III.D. 

D. Credibility and Popularity of Government Officials 

Another theory is that the Bush administration could act more 
aggressively during the 9/11 crisis than during the financial crisis be-
cause it was more popular and had more credibility. People felt they 
could trust the administration with authority to engage in operations 
that would often be secret by necessity; secret behavior, or behavior 
that is based on hard-to-observe or hard-to-evaluate information, 
would also be necessary during the financial crisis but the administra-
tion could no longer be trusted. This theory rests on several important 
distinctions between the political and institutional context of the 9/11 
crisis and the financial crisis. 

First, the Bush administration was more popular on 9/11 than it 
was in September 2008. Bush’s approval ratings ranged from 50 to 
60 percent prior to 9/11; they shot up into the 80 percent range after 
9/11. By contrast, Bush’s approval rating was in the 30 percent range 
just prior to the financial crisis, and collapsed at its onset.

224
 A popular 

executive can bully Congress; an unpopular executive cannot. 

                                                                                                                           
 224 PollingReport.com, President Bush: Job Ratings, online at 
http://www.pollingreport.com/BushJob1.htm (visited Nov 1, 2009) (noting that President Bush’s ap-
proval ratings were lowest from October 8–11, 2008, according to polls conducted by ABC News and 
the Washington Post). 
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Second, the Bush administration was more trusted on 9/11 than it 
was in September 2008. On 9/11, the Bush administration was still an 
unknown quantity; it had whatever trust an untried presidency has, 
although marred by the controversial 2000 election. In 2008, the Bush 
administration had lost a great deal of its credibility as a result of its 
false statements prior to the Iraq War and various political scandals.

225
 

The Bush administration’s efforts to enhance executive power by mak-
ing broad legal claims about the basis of executive power in the Consti-
tution backfired; whatever the merits of the legal claims, people feared 
executive aggrandizement, and Congress and the courts fought back by 
asserting their own institutional prerogatives.

226
 In late 2008, legal claims 

resting on inherent executive power would have fallen on deaf ears. 
Third, on 9/11, Republicans controlled the House and almost half 

the Senate; they were in the ascendancy after a long period during 
which they had a subordinate position in a divided government. In Sep-
tember 2008, Democrats controlled both houses and the Republican 
brand had lost its luster. Although the 2008 Congress was extremely 
unpopular—even more unpopular than Congress in 2001

227
—it also had 

greater confidence in itself and greater reason to oppose the Bush ad-
ministration, which would accordingly need to act with greater care. 

Finally, it was harder to blame Bush administration officials for 
9/11 than for the financial crisis of 2008. On 9/11, Bush had been in 
office for less than one year; so much of the failure to prevent the cri-
sis had to be attributed to his predecessor. In addition, the 9/11 attacks 
came out of the blue; it is not clear that they could have been foreseen 

                                                                                                                           
 225 In July 2001, more than 60 percent of Americans viewed Bush as “honest and trustwor-
thy”; by January 2007, that figure had dropped to 40 percent. See Washington Post-ABC News 
Poll, Wash Post (Jan 20, 2007), online at http://www.washingtonpost.com/wp-
srv/politics/polls/postpoll_012007.htm (visited Nov 1, 2009). 
 226 For congressional hearings on signing statements, see Presidential Signing Statements, 
Hearing before the Senate Committee on the Judiciary, 109th Cong, 2d Sess (June 27, 2006), 
online at http://judiciary.senate.gov/hearings/hearing.cfm?id=1969 (visited Nov 1, 2009) (record-
ing Senator Patrick Leahy’s sharp criticism of President Bush’s excessive use of signing state-
ments); Presidential Signing Statements under the Bush Administration: A Threat to Checks and 
Balances and the Rule of Law?, Hearing before the House Committee on the Judiciary, 110th 
Cong, 1st Sess (Jan 31, 2007) (focusing on the president’s use of signing statements on issues of 
surveillance, privacy, torture, enemy combatants, and rendition). For judicial reaction, see, for 
example, Hamdan, 548 US at 567 (finding that the administration did not have inherent authori-
ty to disregard congressional limitations on military commissions). 
 227 Mark Memmott and Jill Lawrence, Gallup: Approval Rating for Congress Matches Low-
est Ever Recorded, USA Today (Aug 21, 2007), online at 
http://blogs.usatoday.com/onpolitics/2007/08/gallup-approval.html (visited Apr 12, 2009) (noting 
that Congress’s approval rating was even lower than President Bush’s). 
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and prevented.
228

 By contrast, in 2008, Bush administration officials 
had been in office for almost eight years. While the roots of the finan-
cial crisis can be found in decisions made in the 1990s, regulatory 
oversight since then was the responsibility of the Bush administration, 
and it had failed. 

However, there is an important countervailing consideration. So 
far, we have referred to the Bush administration as the main prota-
gonist, and this is correct for the 9/11 crisis. But the financial crisis in-
volved a more complex institutional response. The Fed is an indepen-
dent agency and not directly under the control of the White House. In 
addition, it enjoys a high level of confidence. The Fed’s chairman, Ben 
Bernanke, was highly regarded, particularly among elites.

229 
Bernanke probably believed that the Fed did not have enough re-

sources, legal authority, and political backing to undertake the neces-
sary response to the crisis by itself. It did not have enough assets, and 
it would need the Treasury’s acquiescence in order to borrow more.

230
 

Its legal authority was expansive but probably not sufficient, and by 
tradition it tried to limit itself to providing funds, rather than buying 
institutions or exotic securities. In any event, it would have to coope-
rate with other agencies such as Treasury, the SEC, and the FDIC, 
which had considerable authority over large parts of the financial sys-
tem, and these institutions could be coordinated only through the ex-
ecutive branch. So the Bush administration’s lack of credibility ham-
pered the Fed as well. 

Cutting against these points, the Bush administration had a Nix-
on-in-China advantage during the financial crisis of 2008 that it lacked 
in 2001. The lore has it that only Nixon, a hawkish, anti-communist 
Republican, could establish diplomatic relations with China because 
his conservative reputation rendered credible his claim that a relation-
ship with China served the national interest; a Democrat would be 
suspected of being soft on national security.
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 Generalizing, presidents 

                                                                                                                           
 228 The 9/11 report allocated blame liberally; our point is one of public perception. See 
National Commission on Terrorist Attacks upon the United States, The 9/11 Commission Report 
339–60 (2004) (concluding that the 9/11 attacks revealed failures in imagination, policy, capabili-
ties, and management). 
 229 See Americans Unfamiliar with Bernanke, Rasmussen Reports (June 21, 2001), online at 
http://www.rasmussenreports.com/public_content/business/general_business/june_2006/american
s_unfamiliar_with_bernanke (visited Nov 1, 2009). 
 230 See Part I.B.1. 
 231 Alex Cukierman and Mariano Tommasi, When Does It Take a Nixon to Go to China?, 88 
Am Econ Rev 180, 180, 192–93 (1998) (identifying conditions under which important policy 
shifts are more likely to be implemented by policymakers whose expected position was contrary 
to those policies). 
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can most assertively use their powers in a way that cuts against the 
grain of the president’s ideological disposition.

232
 On this theory, Bush 

could not be trusted with military power because he was not known as 
a civil libertarian, but he could be trusted with economic power be-
cause no one thought he had any desire to nationalize the financial 
sector. As we have seen, however, events do not bear out this theory, 
perhaps because Bush did in fact expand the federal government dur-
ing his two terms, and had already become known as a big-
government Republican.

233 
To sum up, the weakened position of the Bush administration 

may account for its less aggressive stance in the fall of 2008. The mi-
nimal public role of President Bush supports this thesis. But Congress 
did not take up the slack. Leadership was provided by a duumvirate 
consisting of Bernanke and Paulson, an awkward executive branch—
independent agency alliance, which, however, acted as one. 

E. Voters and Cross-border Effects 

We noted above that the 9/11 attacks generated outrage that was 
mostly directed toward foreigners, while the financial crisis generated 
outrage toward a subset of Americans. Here, we expand on this point, 
focusing not on the emotional valence of the response, but its political 
economy. 

The response to the 9/11 attacks would necessarily involve coer-
cion by security personnel, whether law enforcement, immigration, or 
military. Such actions would infringe on, or threaten, rights to life, li-
berty, and bodily integrity. However, the victims of these actions would 
mostly be foreigners. Although the administration claimed the right to 
detain and kill Americans who belong to al Qaeda as well, this claim 
raised hackles and was rarely acted upon. 

By contrast, the response to the financial crisis would mainly take 
the form of taking money from some Americans (taxpayers) and giv-
ing it to other Americans (those with interests in institutions that own 
mortgage-backed securities and related assets). In the best case, tax-
payers would gain more than they lose, but the best case was hardly 
certain. Thus, actions taken to resolve the financial crisis would neces-

                                                                                                                           
 232 Robert E. Goodin, Voting through the Looking Glass, 77 Am Pol Sci Rev 420, 420–22 
(1983) (proposing that “politicians’ possibilities vary inversely with their declared positions”). 
 233 See, for example, Stephen Slivinski, The Grand Old Spending Party: How Republicans 
Became Big Spenders (May 3, 2005), online at http://www.cato.org/pub_display.php?pub_id=3750 
(visited July 27, 2009) (“President Bush has presided over the largest overall increase in infla-
tion-adjusted federal spending since Lyndon B. Johnson.”).  
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sarily create divisions among Americans. This may be why the Paulson 
bill, AUMF-like in its simplicity, never stood a chance. The Dodd bill

234
 

and then the Senate bill that was passed had hundreds more pages 
that ensured that the constituents of members of Congress were paid 
off with dozens of transfers that were remotely or not at all related to 
the financial crisis. 

If the most plausible response to the 9/11 attacks would benefit 
Americans generally, by enhancing security, and come at the expense 
of non-Americans, then it may well have been rational for Americans 
to disregard traditional political checks on the executive. Under the 
circumstances, it was less likely than usual for the executive to use its 
enhanced powers against political opponents. By contrast, many if not 
most Americans believed that any government response to the finan-
cial crisis would involve redistributing wealth, and so they looked to 
Congress to defend their interests. 

This story is appealing and may have elements of the truth. How-
ever, every government action is redistributive; the 9/11 response had 
different effects on Muslim Americans and on other Americans. It had 
different effects on people who lived in cities and on those who did 
not, and on people who traveled on airplanes and on those who did 
not. Complaints would soon arise that the newly created Department 
of Homeland Security issued grants on a political basis.

235
 A powerful 

executive has as many opportunities to make transfers among voters 
during security emergencies as during financial crises. Accordingly, 
potential American victims of executive overreach existed in both 
crises, and these Americans would resist executive aggrandizement in 
both crises. 

Still, as a matter of public perception, the 9/11 response seemed 
more like a traditional military response against an external enemy 
that struck a blow against the United States and posed a threat to eve-
ryone at home, while the response to the financial crisis was not di-
rected against an external enemy, but instead seemed to benefit for-
eign and American financial elites who had harmed ordinary Ameri-
cans and now stood to gain at those same Americans’ expense.

236
 In the 

                                                                                                                           
 234 A draft version of this legislation was reported in the press. See Discussion Draft, online 
at http://www.politico.com/static/PPM41_ayo08b28.html (visited Nov 1, 2009). 
 235 See Neil MacFarquhar, U.S. Muslims Say Terror Fears Hamper Their Right to Travel, NY 
Times A1 (June 1, 2006) (interviewing US Muslims who have filed complaints with the Depart-
ment of Homeland Security). 
 236 The Paulson plan initially included foreign banks in its provisions, and a brief populist 
backlash arose against policies that helped foreigners. See Mark Landler, Financial Chill May Hit 
Developing Countries, NY Times C9 (Sept 26, 2008) (“Treasury Secretary Henry M. Paulson Jr. 
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latter set of circumstances, the executive would need to work harder 
to reassure Americans that it acted in their interests, and enlisting 
congressional support was an essential aspect of this effort. 

CONCLUSION 

From our comparison of the two crises, we draw two conclusions. 
First, both crises support the Schmittian view over the Madisonian 
view. Congress can neither anticipate crises with statutory structures 
that provide the executive with properly limited authority to address 
the threat, nor legislate after the crisis in a fashion that appropriately 
regulates the executive. Beforehand, legislatures lack the information 
and motivation needed to provide for the crisis. After the crisis begins, 
legislatures lack time, information, and the institutional mechanisms 
that are necessary for useful deliberation. They can only provide 
broad support to the executive. If they do not, they can only make the 
crisis worse. Rational legislators hold their noses and delegate power 
even when they do not trust the executive and disagree with its ideo-
logical disposition or announced policies. The broad delegations use 
vague standards that frustrate judicial review ex post. Madisonian 
constitutionalism imposes few constraints on the executive. 

Second, the executive does need to play politics; politics, rather 
than law, will place limits on its actions. The executive will have an 
interest in enlisting congressional support, which can enhance the cre-
dibility of the executive’s policies.

237
 The Bush administration coope-

rated more with Congress during the 2008 financial crisis than during 
the 2001 security crisis because the administration’s credibility had 
eroded in the meantime and the public’s reaction to the financial cri-
sis, which could be blamed on some Americans, was more divided than 
its reaction to the terrorist attacks. Congress acquiesced in both in-
stances, giving the administration what it wanted but extracting mostly 
unrelated transfers in return. 

We have examined only two crises and it is dangerous to general-
ize. However, the pattern of congressional and judicial deference to 
the executive during wartime emergencies has been extensively stu-

                                                                                                                           
has resisted efforts by Congress to make foreign banks ineligible for the plan.”); Nelson D. 
Schwartz and Carter Dougherty, Foreign Banks Hope an American Bailout Will Be Global, NY 
Times C1 (Sept 22, 2008) (reporting Paulson’s comment that a bailout plan which included for-
eign banks and one that did not was a “distinction without a difference”). 
 237 See Eric A. Posner and Adrian Vermeule, The Credible Executive, 74 U Chi L Rev 865, 
868, 894–913 (2007) (suggesting that the president can send signals of credibility by committing 
himself to policies that only a well-motivated president would adopt). 
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died and confirmed.
238

 A thorough study of financial crises must await 
future work, but a few comments are appropriate here. 

In the twentieth century, there have been numerous financial 
crises

239
 but two stand out for their magnitude: the bank panic of 1907, 

when the stock market fell by 37 percent, and the Great Depression of 
the 1930s. The 1907 bank panic was distinguished by the absence of 
government leadership: the executive had no power to regulate banks; 
Congress did not act either. Into this vacuum stepped J.P. Morgan, the 
leading investment banker of the time, who arranged for a private con-
sortium to inject liquidity into the banking system and stave off col-
lapse. The lesson was not that private citizens could be relied on or that 
next time Congress would speedily provide needed authority, but that 
weak administrative institutions were unacceptable. Policymakers insti-
tuted a series of reforms that led to the Federal Reserve System, which 
was given broad discretionary authority to respond to financial crises.

240
 

This turned out to be insufficient. The Fed dithered in response to 
the crash of 1929, and confidence was not restored until Franklin Roo-
sevelt came to office, declared a bank holiday, and compelled Congress 
to pass the Emergency Banking Act. (It took Congress eight hours to 
pass this bill.)

241
 Although New Deal economic policies may have ex-

                                                                                                                           
 238 See Posner and Vermeule, Terror in the Balance at 43, 273 (cited in note 3) (noting legis-
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acerbated the Great Depression,
242 Roosevelt’s charismatic leadership 

helped restore confidence in the financial system and ensured that 
economic collapse did not result in political strife as it did in so many 
other countries. New Deal legislation delegated unprecedented power 
to the executive, and Roosevelt used it aggressively to maintain order 
at home, despite an economic and political crisis that lasted a decade.

243
 

The pattern of a strong executive with primacy during financial crises 
was established, and it has lasted to this day. It is the normal mode of 
crisis governance in the administrative state. 
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