Judge Robert H. Bork and Constitutional
Change: An Essay on Ollman v Evans

Steven G. Calabresit & Lauren Popett

Judge Robert H. Bork is well known as the father of
originalism: the theory of constitutional interpretation that calls
on judges to give the words of the Constitution the original pub-
lic meaning that they had when the Constitution or its relevant
amendments were enacted into law.! Judge Bork’s theory of
originalism helped to inspire the originalism of former Attorney
General Edwin Meese III, President Ronald Reagan’s second at-
torney general, and it also helped to inspire the originalism of
Justice Antonin Scalia, a former administrative law professor,
and of Justice Clarence Thomas. Of all of these people, only
Judge Bork had written about and was an expert in constitu-
tional theory prior to Ronald Reagan’s swearing in as president
at noon on January 20, 1981.

One scholar, Professor Raoul Berger, had written in defense
of a conservative theory of judicial restraint prior to 1981 in a
book called Government by Judiciary: The Transformation of the
Fourteenth Amendment,? but originalism is a very different theory
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of constitutional interpretation than the mere advocacy of judi-
cial restraint. Professor Berger thought judges should do as little
as possible, and he criticized Brown v Board of Education® as be-
ing a judicially activist opinion.* Judge Bork, in contrast, argued
that judges should treat the Constitution as being the supreme
law, which meant they should enforce the legal values that were
in the Constitution but not make up new constitutional rights
out of whole cloth.> Judge Bork thus defended Brown, and he
criticized Roe v Wades and Griswold v Connecticut.” It was large-
ly the Borkean theory of originalism that Attorney General
Meese and Justices Scalia and Thomas signed on to, and not
Berger’s theory of limitless judicial restraint. Bork’s criticism of
Griswold and Roe built completely on the famous dissenting
opinion of New Deal Supreme Court Justice Hugo Black in
Griswold.s Judge Bork’s positions on Roe and Griswold were
textbook examples of 1937-style New Deal rejection of the sub-
stantive due process doctrine of Lochner v New York.?

Judge Bork first wrote about constitutional theory in Neu-
tral Principles and Some First Amendment Problems.'* In that
seminal article, then-Professor Bork argued that constitutional
principles had to be neutrally derived from the text and history
of the Constitution.!! Judges were not permitted, according to
Professor Bork, simply to impose their own value preferences on
the general public. They should enforce rights that are in the
Constitution, but they should not make up new rights that are
not in the Constitution.? This was precisely the view of Justice
Hugo Black in his Griswold dissent.’s In the context of the First
Amendment, Professor Bork called on judges to protect the pri-
macy of political speech since it was the protection of this core

3 347 US 483 (1954).

4 See Berger, Government by Judiciary at 245 (cited in note 2) (claiming that the
Brown court “revised the Fourteenth Amendment to mean exactly the opposite of what
its framers designed it to mean”).

5 See generally Robert H. Bork, The Constitution, Original Intent, and Economic
Rights, 23 San Diego L. Rev 823 (1986).

6 410 US 113 (1973).

7381 US 479 (1965).

8  See id at 50727 (Black dissenting).

9 198 US 45 (1905).

10 Robert H. Bork, Neutral Principles and Some First Amendment Problems, 47 Ind
LJ1@971).

11 1d at 23.

12 Seeid at 8.

13 Griswold, 381 US at 520—21 (Black dissenting).
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value that animated the First Amendment.’* In later works,
Judge Bork made it clear that academic, philosophical, and ar-
tistic speech all should be protected as well, because they in-
spired and informed political speech.’> He would not, however,
have protected commercial speech or pornography.® This is
hardly, in our opinion, a radical view.

One of the problems raised by originalism is how and to
what extent judges can change constitutional doctrine to adapt
it to new technologies, to newly enacted constitutional amend-
ments and statutes, and to the enforcement of standards rather
than rules in constitutional law. A standard is a constitutional
provision that is open textured—for example a requirement that
the president must be a “mature” individual—while a rule is a
constitutional provision that admits of no ambiguity in interpre-
tation, such as the requirement that the president must be at
least thirty-five years old. Justice Scalia, in The Rule of Law as
a Law of Rules, famously argued that judges ought not to en-
force standards in the Constitution at all but only rules, because
in enforcing standards judges would have to be guided by policy
judgments, which Justice Scalia thought was a violation of the
separation of powers.?

Yale law professor Jack Balkin has argued to the contrary
in his recent book Living Originalism.'8 Professor Balkin argues
that judicial avoidance of standards, as called for by dJustice
Scalia in The Rule of Law as a Law of Rules, is lawless and
contrary to originalism because it would, for example, render a
nullity the Fourth Amendment’s ban on unreasonable searches
and seizures.20 Yale law professor Akhil Reed Amar takes a simi-
lar view in his books The Bill of Rights: Creation and Recon-
struction,?r America’s Constitution: A Biography,?? and America’s

14 See Bork, 47 Ind L. J at 23 (cited in note 10).

15 See Robert H. Bork, A Time to Speak: Selected Writings and Arguments 219 (ISI
Books 2008).

16 Judge Bork stated this view to Professor Calabresi in conversation in October
1988 when he worked for Judge Bork as a research assistant on the The Tempting of
America.

17 See Antonin Scalia, The Rule of Law as a Law of Rules, 56 U Chi L Rev 1175,
1179-83 (1989).

18 See generally Jack M. Balkin, Living Originalism (Belknap 2011).

19 See Scalia, 56 U Chi L Rev at 1187 (cited in note 17).

20 See Balkin, Living Originalism at 7 (cited in note 18).

21 Akhil Reed Amar, The Bill of Rights: Creation and Reconstruction (Yale 1998).

22 Akhil Reed Amar, America’s Constitution: A Biography (Random House 2005).
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Unwritten Constitution.2? Together Professors Amar and Balkin
have become the powerful advocates of what might be called the
Yale Law School approach of liberal originalism and textualism
in constitutional interpretation.

The question of how originalist judges ought to respond to
constitutional change and whether they should enforce stand-
ards as opposed to rules was debated by Judges Bork and Scalia
when they served together on the DC Circuit in the early 1980s.
The debate arose in the now-forgotten libel case of Ollman v Ev-
ans,?* which addressed the issue of how widely the lower federal
courts should apply the Warren Court’s landmark opinion in
New York Times Co v Sullivan,?> which applied the First
Amendment’s protection of political speech to libel suits.26 Judge
Bork’s concurrence endorsed the Warren Court’s New York
Times opinion as being correctly decided, and he argued for a
broad construction of the opinion.?” Then-Judge Scalia clearly
regretted the decision in New York Times, and he argued that
Judge Bork’s approach to the First Amendment led to a stand-
ardless balancing test.2s Strikingly, future Supreme Court Jus-
tice Ruth Bader Ginsburg joined Judge Bork’s opinion in Oll-
man, as did DC Circuit Judges Malcolm Wilkey and George
MacKinnon.2°

The issues in Ollman were timeless and fundamental. How
should constitutional originalists address changing technologies
and circumstances? Is balancing sometimes constitutionally re-
quired, or is it forbidden by the separation of powers? Judge
Bork took an approach in Ollman that is consistent with Profes-
sor Balkin’s Living Originalism and with Professor Amar’s writ-
ings, while Justice Antonin Scalia’s approach was much narrow-
er and quite different. This Essay addresses Judge Bork’s
opinion in Ollman in light of the debate that is currently raging
between Justice Scalia, on the one hand, and Professors Balkin
and Amar, on the other. We will show here that Judge Bork’s
methodological approach in Ollman was strikingly similar to the

23 Akhil Reed Amar, America’s Unwritten Constitution: The Precedents and Princi-
ples We Live By (Basic Books 2012).

24 750 F2d 970 (DC Cir 1984) (en banc).

25 376 US 254 (1964).

26 1d at 292.

27 See Ollman, 750 F2d at 995 (Bork concurring) (citations and quotation marks
omitted).

28  See id at 1037 (Scalia dissenting in part).

29 1d at 993 (Bork concurring).
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approach Professor Balkin calls for in Living Originalism and
that Professor Amar has called for in several books.30

We begin with a small but necessary editorial note. Profes-
sor Calabresi was Judge Bork’s law clerk for the opinion in Oll-
man, and he agreed with Judge Bork at the time the opinion
was written, and thus disagreed with then-Judge Scalia on this
one issue—as he still does.3! (Professor Calabresi also clerked for
Justice Scalia from 1987 to 1988 and feels a huge debt of loyalty
to both men.) It should be emphasized, of course, that Judge
Bork wrote the first draft and every subsequent draft of his
opinion in the Ollman case using then—law clerk Calabresi only
as a sounding board and a research assistant. Judge Bork spent
a huge amount of time on his opinion in Ollman, and he consid-
ered it to be one of his most important judicial opinions. He reit-
erated his faith in his opinion in Ollman in The Tempting of
America: The Political Seduction of the Law, the book he wrote
about originalism and constitutional theory that was published
in 1990 after Judge Bork was not confirmed by the Senate in his
nomination to the Supreme Court.?2 In sum, Judge Bork’s opin-
ion in Ollman was rewritten many times, it received a lot of his
time and attention, and it was affirmed in the judge’s book on
the theory of originalism.3s Given Judge Bork’s status as the fa-
ther of originalism, his opinion in Ollman deserves to be better
known—especially in light of the current debate over “living
originalism.”34

I. THE FACTS AT ISSUE IN OLLMAN V EVANS

In Ollman, two then-famous conservative op-ed writers,
Rowland Evans and Robert Novak, had published an allegedly
libelous column in The Washington Post and other newspapers
about Bertell Ollman, a Marxist political science professor who
had been nominated to head the Department of Government and

30 See generally Amar, America’s Unwritten Constitution (cited in note 23); Amar,
The Bill of Rights (cited in note 21).

31 This does not change the fact that Justice Scalia is Professor Calabresi’s favorite
Supreme Court justice of all time.

32 Robert H. Bork, The Tempting of America: The Political Seduction of the Law 335
(Free Press 1990).

33 See id.

34 For a recent discussion of living originalism, see generally Neil S. Siegel, Jack
Balkin’s Rich Historicism and Diet Originalism: Health Benefits and Risks for the Con-
stitutional System, 111 Mich L Rev 931 (2013).
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Politics at the University of Maryland.?s In summarizing the
facts of the case, Judge Kenneth Starr’s plurality opinion began
by noting that Professor Ollman’s nomination by the Depart-
ment’s search committee “was duly approved by the Provost of
the University and the Chancellor of the College Park campus.”36
It was in light of this impending career move that the Evans and
Novak article was published. The court noted that the two au-
thors framed the “crucial question” as:

[N]ot Ollman’s beliefs, but his intentions. His candid writ-
ings avow his desire to use the classroom as an instrument
for preparing what he calls “the revolution.” Whether this is
a form of indoctrination that could transform the real func-
tion of a university and transcend limits of academic free-
dom is a concern to academicians who are neither McCary-
thite [sic] nor know-nothing.37

The court further quoted the two authors as stating that “profes-
sors throughout the country troubled by the nomination, clearly a
minority, dare not say a word in today’s campus climate.”ss

Turning to Evans and Novak’s treatment of Professor Oll-
man and his writings, the court described how the article identi-
fied Professor Ollman as a political, not merely philosophical,
Marxist.® The two authors treated Professor Ollman’s two un-
successful bids to win election to the council of the American Po-
litical Science Association as a direct rebuke of this political ori-
entation.® Evans and Novak specifically focused on an article
written by Professor Ollman, entitled On Teaching Marxism and
Building the Movement, in which he concluded that most of his
students complete his courses with a “Marxist outlook.”# Draw-
ing on this language, Evans and Novak wrote that

Ollman concedes that will be seen “as an admission that the
purpose of my course is to convert students to socialism.”

That bothers him not at all because “a correct understand-
ing of Marxism (as indeed of any body of scientific truths)

35 Ollman, 750 F2d at 971-72.

36 Id at 972 (citation and quotation marks omitted).
37 Id.

38 Id.

39 Ollman, 750 F2d at 972.

40 See id.

41 1d at 972-73.
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leads automatically to its acceptance.” ... The “classroom”
1s a place where the students’ bourgeois ideology is being
dismantled. “Our prior task” before the revolution, he
writes, “is to make more revolutionaries.”*

Evans and Novak next turned their attention to Professor
Ollman’s principal work, Alienation: Marx’s Conception of Man
in Capitalist Society, describing it as “a ponderous tome in ado-
ration of the master (Marxism ‘is like a magnificently rich tapes-
try’).”#3 This brought the court to Evans and Novak’s defining
statement, later identified in the complaint as defamatory:

Such pamphleteering is hooted at by one political scientist in
a major eastern university, whose scholarship and reputa-
tion as a liberal are well known. “Ollman has no status
within the profession, but is a pure and simple activist,” he
said. Would he say that publicly? “No chance of it. Our aca-
demic culture does not permit the raising of such questions.”#

This “no status within the profession” statement was the
central issue in the subsequent libel lawsuit filed by Professor
Ollman against Evans and Novak.

II. THE OPINIONS OF THE DC CIRCUIT, SITTING EN BANC, IN
OLLMAN V EVANS

Professor Ollman’s lawsuit against Evans and Novak for li-
bel failed in the United States District Court for the District of
Columbia.> The district court held that Evans and Novak had
merely expressed their own opinion about Professor Ollman and
his work, and that mere expressions of political opinion as op-
posed to statements of fact were entirely protected under the
First Amendment.« The case was appealed to the DC Circuit,
and as stated above the plurality opinion of the court was writ-
ten by Judge Kenneth Starr. Judge Starr was a Reagan appoin-
tee who later served as solicitor general and then as the inde-
pendent counsel who investigated President Bill Clinton and

42 Id at 973.

43 Ollman, 750 F2d at 973.

44 Id.

45 Ollman v Evans, 479 F Supp 292, 294 (DDC 1979).
46 See id.
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Hillary Clinton’s involvement in the so-called Whitewater scan-
dal and many other matters.+

Judge Starr wrote a somewhat bland but lawyerly plurality
opinion for the DC Circuit affirming the district court. Judge
Starr’s plurality opinion interpreted language in the Supreme
Court’s 1974 libel law opinion in Gertz v Robert Welch, Inc* as
creating a rule that statements of opinion have almost absolute
immunity from defamation actions, whereas statements of fact
are legally actionable. Judge Starr thus concluded that the fed-
eral courts of appeals were bound by the Supreme Court’s Gertz
precedent to distinguish between statements of fact, which were
unprotected, and statements of opinion, which were protected.+
The former could be the basis of a libel suit, but the latter were
constitutionally protected by the First Amendment pursuant to
the rule of New York Times.>

Judge Starr’s plurality opinion in Ollman established a
four-part test to distinguish statements of fact from statements
of opinion: first, a judge should analyze the common meaning of
the language in the statement in question; second, a judge
should analyze whether the statement can be objectively labeled
as true or false; third, a judge should analyze the full context of
the statement; and fourth, a judge should consider the larger
context in which the statement appears.>t Applying this logic to
Professor Ollman’s libel law case, Judge Starr held the state-
ments by Evans and Novak, including the “no status within the
profession” statement, to be protected speech under the First
Amendment as construed by the Supreme Court in Gertz be-
cause they were expressions of opinion rather than of fact.5

Judge Bork concurred separately.’* He argued that Judge
Starr had misinterpreted the US Supreme Court’s Gertz prece-
dent, and he argued that nothing in the First Amendment nor in
the Supreme Court’s case law required the lower federal courts
to apply a rigid fact-versus-opinion dichotomy. Judge Bork ar-
gued that if Judge Starr’s rigid four-part test were treated as
binding law, then a court would have to categorize Evans and

47 See Susan Schmidt and Michael Weisskopf, Truth at Any Cost: Ken Starr and the
Unmaking of Bill Clinton 1-9 (HarperCollins 2000).

48 418 US 323 (1974).

49 Ollman, 750 F2d at 974-75. See also Gertz, 418 US at 339—40.

50 See Ollman, 750 F2d at 974-77.

51 Id at 979.

52 1d at 990-92.

53 1d at 993-1010 (Bork concurring).
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Novak’s “no status within the profession” statement as a state-
ment of fact and not merely of opinion and therefore as legally
actionable.’* Judge Bork thought that Judge Starr and the plu-
rality of judges who joined his opinion were misapplying their
own ill-conceived doctrinal test.

Judge Bork’s concurring opinion argued that Judge Starr’s
test was far too rigid, that it was too simplistic, and that it did
not adequately take into consideration the ambiguities of the
English language, as well as the variety of factors that must go
into a thorough-going First Amendment analysis. Judge Bork
rejected a simple fact-versus-opinion dichotomy based on gram-
matical analysis alone, arguing that there should be no “mecha-
nistic” rule that requires the court to apply a test based on
semantics.5

Judge Bork argued (to then-Judge Scalia’s great consterna-
tion) that First Amendment libel law cases like Ollman should
be decided using a “balancing test” whereby the “totality of the
circumstances” of the statement in question might be analyzed
to determine whether the statement in question was protected
under the First Amendment.>s Judge Bork said that the courts
should evaluate statements such as the one made by Evans and
Novak using a balancing test to evaluate the meaning of the
statement in its full context and to determine the extent to
which punishing the statement would have a negative impact in
the real world on First Amendment freedoms.’” Judge Bork’s
concurrence thus called for something of an overhaul in the way
the courts decide libel cases, and he argued that the judicial sub-
jectivity that might result from a balancing test would disappear
over time.’

In arguing for a balancing test in Ollman, Judge Bork may
well have had in mind the doctrine in federal antitrust law—a
field that he had revolutionized—of the rule of reason as op-
posed to the rule of per se illegality. The rule of reason in federal
antitrust law cases is a doctrine that the US Supreme Court in-
vented in Standard Oil Co of New Jersey v United States,’® un-
der which only uses of private power that unreasonably restrain

54 See Ollman, 750 F2d at 994 (Bork concurring).

55 Id at 1002 (Bork concurring).

56 See id at 997-98 (Bork concurring).

57 See id (Bork concurring).

58 See Ollman, 750 F2d at 997-98 (Bork concurring).
59 221 US 1 (1911).
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trade by reducing consumer welfare violate the antitrust laws.s
This view is in contrast to dicta in the US Supreme Court’s opin-
ion in United States v Trans-Missouri Freight Association,®
which established a rule of per se illegality even when private
economic activity has a positive effect on consumer welfare.s
Modern antitrust law, thanks to Judge Bork,s has expanded
greatly the number of situations that are analyzed under a rule
of reason while greatly contracting areas of per se illegality.
Judge Bork was thus thoroughly familiar with the debate over
whether courts should follow standards rather than rules in the
antitrust law context, and he had come down ardently in anti-
trust law in favor of standards over rules.s This put him at odds
with his best friend on the DC Circuit at the time, then-Judge
Scalia, who was then and is now a tireless proponent of the su-
periority of rules to balancing tests.s5

Judge Bork applied his “totality of the circumstances” bal-
ancing test to the First Amendment issue in Professor Ollman’s
libel lawsuit by arguing that Professor Ollman had quite delib-
erately placed himself in the arena of “political controversy” by,
among other things, running twice as a candidate for election to
the council of the American Political Science Association on a
platform that stated as a campaign pledge that: “If elected ... 1
shall use every means at my disposal to promote the study of
Marxism and Marxist approaches to politics throughout the pro-
fession.”’s¢ Judge Bork argued, unassailably in our view, that
when people enter the political arena in this fashion, they be-
come public figures, and they must expect the rough and tumble
of a political life.” Moreover, Judge Bork argued it was relevant

60  See id at 63-64.

61 166 US 290 (1897).

62 1d at 327-28.

63 See generally William E. Kovacic, The Antitrust Paradox Revisited: Robert Bork
and the Transformation of Modern Antitrust Policy, 36 Wayne L Rev 1413 (1990). See
also Robert H. Bork, The Antitrust Paradox: A Policy at War with Itself 267-70 (Basic
Books 1978).

64 See, for example, Rothery Storage & Van Co v Atlas Van Lines, Inc, 792 F2d 210,
215-16 (DC Cir 1986).

65  See, for example, Scalia, 56 U Chi L. Rev at 1186—87 (cited in note 17) (“We will
have totality of the circumstances tests and balancing modes of analysis with us forev-
er—and for my sins, I will probably write some of the opinions that use them. All I urge
is that those modes of analysis be avoided where possible; that the Rule of Law, [be] the
law of rules.”). See also McDonald v City of Chicago, 130 S Ct 3020, 3052 (2010) (Scalia
concurring).

66 Ollman, 750 F2d at 1002-03 (Bork concurring).

67 See id at 1002 (Bork concurring).
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that Evans and Novak wrote the statements in question in an
op-ed piece, where readers would expect to find opinionated and
controversial claims and would take anything that was said with
a large grain of salt.ss

Looked at in this broader context, Judge Bork classified the
“no status within the profession” statement by the well-known
political science professor as being mere “rhetorical hyperbole”
that was not legally actionable.s® It must be remembered in this
context that Judge Bork had been a law professor at Yale Law
School for almost twenty years when he said in his Ollman con-
currence that he had heard all sorts of preposterous instances of
rhetorical hyperbole in the context of faculty-tenure questions.™
(In his twenty-three years of law teaching, Professor Calabresi
has had precisely the same experience.) Ironically, the “no status
within the profession” statement was essentially the same pre-
posterous claim that was made when Judge Bork was nominat-
ed to the Supreme Court by President Reagan in 1987. Academic
critics said then that Judge Bork’s support for Brown and his
opposition to Roe and Griswold rendered him “outside of the
mainstream” of American constitutional thought.” Both the “no
status within the profession” claim and the “outside the main-
stream” claim are clear examples of rhetorical hyperbole about
public figures, which should be protected by the First Amendment.

Then-Judge Scalia dissented from Judge Starr’s plurality
opinion, and he called the Evans and Novak op-ed a “cooly craft-
ed libel” (which is also an example of rhetorical hyperbole!).”2 He
criticized Judge Starr’s plurality opinion and Judge Bork’s con-
currence for three reasons. First, then-Judge Scalia dissented
because he saw the plurality and the concurrence as asserting
that libel is constitutional so long as it occurs in the realm of po-
litical controversy.” Second, then-Judge Scalia criticized Judge
Bork’s use of a balancing test and a “totality of the circumstanc-
es” mode of analysis in First Amendment libel law cases, argu-
ing that such tests are too subjective and will lead to a politicized

68  See id at 1010 (Bork concurring).

69 1d at 994 (Bork concurring), citing Greenbelt Cooperative Publishing Association
v Bresler, 398 US 6, 14 (1970).

70 Ollman, 750 F2d at 1008 (Bork concurring).

71 Nomination of Robert H. Bork to Be an Associate Justice of the United States Su-
preme Court, S No 100-7, 100th Cong, 1st Sess 7 (1987), in Neal Devins and Wendy L.
Watson, eds, 3 Federal Abortion Politics: A Documentary History 184—85 (Garland 1995).

72 Ollman, 750 F2d at 1036 (Scalia dissenting in part).

73 Id at 1038 (Scalia dissenting in part).
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body of case law.” Third, then-Judge Scalia criticized Judge
Bork’s originalist bona fides because Judge Bork called for “con-
tinuing evolution of [First Amendment] doctrine.”” He criticized
Judge Bork’s argument for evolving existing constitutional doc-
trine, saying that the curtailment of abusive libel suits address-
ing issues of political speech is a task for legislatures and not for
the courts.” This assertion almost certainly implies that then-
Judge Scalia thought at the time that the Warren Court’s land-
mark precedent in New York Times was wrongly decided,
whereas Judge Bork obviously disagreed. In Parts III and IV be-
low, we will first take up the disagreement between Judges Bork
and Scalia over the use by judges of balancing tests and then
take up the questions of constitutional change and of living
originalism.

IIT. BALANCING TESTS AND OLLMAN V EVANS

Then-Judge Scalia’s disagreement with Judge Bork’s con-
currence in Ollman was a classic instance of the debate over
whether the courts should leave discretion to future judges or
should establish only rules so as to ensure uniformity and pre-
dictability. Judge Bork’s balancing test inevitably conferred
some amount of discretion to future judges, while then-Judge
Scalia argued for a rule that would restrict future judges so as to
ensure that like cases would be treated alike.”” Judge Bork ar-
gued that each First Amendment case should be decided at the
judge’s discretion by a balancing test and based on the “totality
of the circumstances.”” Then-Judge Scalia rejected Judge Bork’s
ad hoc approach, arguing that this leads to a “risk of judicial
subjectivity.”?

Justice Scalia’s 1989 law review article The Rule of Law as
a Law of Rules illuminates then-Judge Scalia’s opposition to
Judge Bork’s opinion in Ollman, as well as the broader debate
between discretion-conferring balancing tests (or standards) on
the one hand and legal rules on the other.® In that law review
article, Justice Scalia pointed out some important costs of a

74 Id at 1037 (Scalia dissenting in part).

75 1d at 1038 (Scalia dissenting in part) (quotation marks omitted).
76 See Ollman, 750 F2d at 1038-39 (Scalia dissenting in part).

77 See id at 1038 (Scalia dissenting in part).

78 1d at 1001-02 (Bork concurring).

79 1Id at 1038 (Scalia dissenting in part).

80  See generally Scalia, 56 U Chi L Rev 1175 (cited in note 17).



2013] Bork and Constitutional Change: Ollman v Evans 167

discretion-conferring balancing-test approach. Justice Scalia ar-
gued that balancing tests and judicially enforced standards
might not result in like cases being treated alike, which Justice
Scalia argued was inherently unjust.s Justice Scalia also called
on the US Supreme Court to eschew balancing tests in particu-
lar, because of the very small number of cases the Supreme
Court is able to hear each year in proportion to the total number
of cases heard in the United States.®? Finally, Justice Scalia ar-
gued quite characteristically that “[t]here are times when even a
bad rule is better than no rule at all” because at least a bad rule
renders the law predictable.ss Justice Scalia does not care for
consequentialist legal arguments.s+

We very respectfully disagree with Justice Scalia and agree
with Judge Bork that a certain amount of use of balancing tests
and of standards is quite simply inevitable in the law. In our
opinion, the text and law of the Constitution and its twenty-
seven amendments contain both rules and standards, and we re-
spectfully think that it is impossible for judges to avoid enforc-
ing standards and balancing tests so as not to cross the line that
separates law from policy making. For example, we think the
Fourth Amendment contains a standard thanks to its ban on
“unreasonable searches and seizures.”ss We also think that the
Eighth Amendment contains three additional standards thanks
to its bans on “[e]xcessive bail,” “excessive fines,” and “cruel and
unusual punishments.”ss We respectfully think that judges simp-
ly cannot avoid engaging in balancing when applying standards
like these, and that it is part of their job to enforce these consti-
tutional standards.

Judicial enforcements of the nondelegation doctrine and of
the Necessary and Proper Clause$” in our opinion raise precisely
the same issue. For example, the Nazis came to power in March
1933 when the German parliament delegated all of its legisla-
tive power in the infamous Enabling Act to Chancellor Adolf Hit-
ler, who promptly declared himself to be the leader and fithrer of

8l Seeid at 1178.

82 See id at 1178-79.

83 Idat 1179.

84 See Antonin Scalia and Bryan A. Garner, Reading Law: The Interpretation of
Legal Texts 22 (Thomson West 2012).

85 US Const Amend IV (emphasis added).

86 US Const Amend VIII.

87 US Const Art 1, § 8, cl 18.
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Germany.s® Surely no Supreme Court or constitutional court
would or should accept such a statute as the Enabling Act out of
a fear that judges might be enforcing a standard or engaging in
balancing. In fact, at about the same time the US Supreme
Court struck down the centerpiece of President Franklin D. Roo-
sevelt’s New Deal on nondelegation doctrine grounds in A.L.A.
Schechter Poultry Corp v United States,® a case that we think is
one of the greatest triumphs of judicial review in American
history!

Every major liberal, conservative, and libertarian scholar
who has written about the Fourteenth Amendment has conclud-
ed that the original public meaning of the Privileges or Immuni-
ties Clause is the proper basis on which to justify the incorpora-
tion of the Bill of Rights and the judicial protection of rights,
which are deeply rooted in American history and tradition. Jus-
tice Scalia himself originated the “deeply rooted in [American]
history and tradition” test for constitutionally protected unenu-
merated rights in Michael H. v Gerald D.* Yet eight out of nine
Supreme Court justices refused even to respond to the argument
that the Privileges or Immunities Clause ought to be revived on
originalist grounds, which was succinctly made by Justice Clar-
ence Thomas in McDonald v City of Chicago.®r Why? Because of
what is, in our respectful opinion, an inordinate fear of balanc-
ing and of judicial subjectivity.

It was sometimes claimed by former Chief Justice William
H. Rehnquist that the Equal Protection Clause of the Four-
teenth Amendment outlawed only racial discrimination against
“persons” even though the text says nothing of the sort and even
though the very same word “person” appears in the Due Process
Clause of the Fourteenth Amendment,?2 where it clearly applies
to persons of every race and gender.”s Why? Because we think

88  See Gilbert Fergusson, A Blueprint for Dictatorship: Hitler’s Enabling Law of
March 1933, 40 Intl Affairs 245, 256 (1964).

89 295 US 495, 529 (1935). For a discussion of the nondelegation doctrine’s continu-
ing vitality, see generally Cass R. Sunstein, Nondelegation Canons, 67 U Chi L. Rev 315
(2000).

90 491 US 110, 123-25 (1989), quoting Moore v East Cleveland, 431 US 494, 503
1977).

91 130 S Ct 3020, 3063—68 (2010) (Thomas concurring in part and concurring in the
judgment).

92 US Const Amend X1V, § 1.

93 See, for example, J.E.B. v Alabama, 511 US 127, 154 (1994) (Rehnquist dissent-
ing); United States v Virginia, 518 US 515, 560 (1996) (Rehnquist concurring in the
judgment).
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the Chief Justice was inordinately afraid of judicial balancing
and policy making.

Judicial discretion, judicial policy making, and judicial polit-
icization are and have long been a huge problem in American
public life, as is illustrated by such infamous judicial decisions
as Dred Scott v Sandford,* but we respectfully think that judges
cannot responsibly respond to that problem by declaring that
most of the Constitution and its amendments are judicially un-
enforceable. The disease of judicial policy making by judges
ought not to be treated by prescribing lethal doses of cyanide to
the patient. This explains why Judge Bork was right in Ollman
that some degree of balancing and of a rule of reason has to ap-
ply even in First Amendment cases, where freedom of speech
and of the press are protected relatively absolutely. Judge Bork
did “balance” in Ollman, and he did protect Evans’s and Novak’s
First Amendment freedoms of political speech, which then-
Judge Scalia quite sincerely did not think were constitutionally
protected.?> The First Amendment is, relatively speaking, an ab-
solute rule as to political speech, yet Judge Bork voted to protect
such speech under a balancing test, and then-Judge Scalia voted
not to protect such speech out of a legitimate but, in our view,
misplaced fear of judicial discretion coupled with a legitimate
desire to have per se rules wherever possible. We agree with
Justice Scalia that per se rules have their place in constitutional
law, but so do rules of reason. Judge Bork instinctively knew
that from antitrust law, and he knew how centrally important
political speech was to the protection of First Amendment values.

We think Judge Bork, joined by then-Judge Ruth Bader
Ginsburg, was right to balance in Ollman. As Judge Bork said in
his opinion:

The only solution to the problem libel actions pose would
appear to be close judicial scrutiny to ensure that cases
about types of speech and writing essential to a vigorous
first amendment do not reach the jury. This requires a con-
sideration of the totality of the circumstances that provide
the context in which the statement occurs and which deter-
mine both its meaning and the extent to which making it
actionable would burden freedom of speech or press. That, it
must be confessed, is a balancing test and risks admitting

94 60 US (19 How) 393 (1856).
95 See text accompanying note 72.
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into the law an element of judicial subjectivity. To that ob-
jection there are various answers. A balancing test is better
than no protection at all. Given the appellate process, more-
over, the subjective judgment of no single judge will be con-
trolling. Over time, as reasons are given, the element of sub-
jectivity will be reduced. There is, in any event, at this stage
of the law’s evolution, no satisfactory alternative. Hard cat-
egories and sharply-defined principles are admirable, if they
are available, but usually, in the world in which we live,
they share the problem of absolutes, of which they are a
subgenre: they do not stand up when put to the test of hard
cases. In the process of “balancing,” I will state my reasons
fully so that it may be judged whether they are rooted ade-
quately in central first amendment concerns and so that
guidance may be given as to how I think cases should be de-
cided in the future.

Two general considerations lead me to conclude that Profes-
sor Ollman should not be allowed to try his case to a jury.
First, the state of doctrine in this area, if not precisely em-
bryonic, is certainly still developing. Nothing in case law
that is binding upon this court requires us to ignore context
and the purposes of the first amendment and, instead, to
apply a rigid opinion-fact dichotomy and to define the com-
partments of that dichotomy by semantic analysis. Indeed,
the Supreme Court has indicated that we are not to do that.
... We are required, therefore, to continue the evolution of
the law in accordance with the deepest rationale of the first
amendment. Second, the central concerns of the first
amendment are implicated in this case so that a damage
award would have a heavily inhibiting effect upon the jour-
nalism of opinion. On the other hand, the statement chal-
lenged, in practical impact, is more like an expression of
opinion than it is like an assertion of fact. It is the kind of
hyperbole that must be accepted in the rough and tumble of
political argument.%

IV. LIVING ORIGINALISM AND OLLMAN V EVANS

Judge Bork’s statement quoted above that judges had “to
continue the evolution of the law in accordance with the deepest

96 Ollman, 750 F2d at 997-98 (Bork concurring) (citations omitted).
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rationale of the first amendment” triggered a strongly worded
response from then-Judge Scalia, who explained that Judge
Bork, joined by then-Judge Ginsburg, was engaged in what Pro-
fessor Balkin might call living originalism.* Judge Bork did set
out a version of originalism in Ollman that is subtly, but not in-
significantly, different from the version of originalism that has
been propounded for the last twenty-five years by Justice Scalia.
We quote at length below from Judge Bork’s disagreement with
then-Judge Scalia’s vision of originalism in constitutional inter-
pretation because we think it cuts to the heart of the recent de-

bate over originalism between dJustice Scalia and Professors
Balkin and Amar:

Judge Scalia’s dissent implies that the idea of evolving con-
stitutional doctrine should be anathema to judges who ad-
here to a philosophy of judicial restraint. But most doctrine
1s merely the judge-made superstructure that implements
basic constitutional principles. There is not at issue here the
question of creating new constitutional rights or principles,
a question which would divide members of this court along
other lines than that of the division in this case. When there
1s a known principle to be explicated the evolution of doc-
trine is inevitable. Judges given stewardship of a constitu-
tional provision—such as the first amendment—whose core
1s known but whose outer reach and contours are ill-defined,
face the never-ending task of discerning the meaning of the
provision from one case to the next. There would be little
need for judges—and certainly no office for a philosophy of
judging—if the boundaries of every constitutional provision
were self-evident. They are not. In a case like this, it is the
task of the judge in this generation to discern how the fram-
ers’ values, defined in the context of the world they knew,
apply to the world we know. The world changes in which
unchanging values find their application. The fourth
amendment was framed by men who did not foresee elec-
tronic surveillance. But that does not make it wrong for
judges to apply the central value of that amendment to elec-
tronic invasions of personal privacy. The commerce power
was established by men who did not foresee the scope and
intricate interdependence of today’s economic activities. But

97 1d at 998 (Bork concurring).
98 See id at 1037-38 (Scalia dissenting in part).
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that does not make it wrong for judges to forbid states the
power to impose burdensome regulations on the interstate
movement of trailer trucks. The first amendment’s guaran-
tee of freedom of the press was written by men who had not
the remotest idea of modern forms of communication. But
that does not make it wrong for a judge to find the values of
the first amendment relevant to radio and television broad-
casting.

So it is with defamation actions. We know very little of the
precise intentions of the framers and ratifiers of the speech
and press clauses of the first amendment. But we do know
that they gave into our keeping the value of preserving free
expression and, in particular, the preservation of political
expression, which is commonly conceded to be the value at
the core of those clauses. Perhaps the framers did not envi-
sion libel actions as a major threat to that freedom. I may
grant that, for the sake of the point to be made. But if, over
time, the libel action becomes a threat to the central mean-
ing of the first amendment, why should not judges adapt
their doctrines? Why is it different to refine and evolve doc-
trine here, so long as one is faithful to the basic meaning of
the amendment, than it is to adapt the fourth amendment
to take account of electronic surveillance, the commerce
clause to adjust to interstate motor carriage, or the first
amendment to encompass the electronic media? I do not be-
lieve there is a difference. To say that such matters must be
left to the legislature is to say that changes in circumstanc-
es must be permitted to render constitutional guarantees
meaningless. It is to say that not merely the particular rules
but the entire enterprise of the Supreme Court in New York
Times v. Sullivan was illegitimate.

We must never hesitate to apply old values to new circum-
stances, whether those circumstances are changes in tech-
nology or changes in the impact of traditional common law
actions. ... The important thing, the ultimate considera-
tion, is the constitutional freedom that is given into our
keeping. A judge who refuses to see new threats to an estab-
lished constitutional value, and hence provides a crabbed
interpretation that robs a provision of its full, fair and rea-
sonable meaning, fails in his judicial duty. That duty, I repeat,
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is to ensure that the powers and freedoms the framers speci-
fied are made effective in today’s circumstances. The evolu-
tion of doctrine to accomplish that end contravenes no pos-
tulate of judicial restraint. The evolution I suggest does not
constitute a major change in doctrine but is, as will be
shown, entirely consistent with the implications of Supreme
Court precedents.

We now face a need similar to that which courts have met in
the past. Sullivan, for reasons that need not detain us here,
seems not to have provided in full measure the protection
for the marketplace of ideas that it was intended to do. In-
stead, in the past few years a remarkable upsurge in libel
actions, accompanied by a startling inflation of damage
awards, has threatened to impose a self-censorship on the
press which can as effectively inhibit debate and criticism
as would overt governmental regulation that the first
amendment most certainly would not permit. Taking such
matters into account is not, as one dissent suggests, to en-
gage in sociological jurisprudence, at least not in any im-
proper sense. Doing what I suggest here does not require
courts to take account of social conditions or practical con-
siderations to any greater extent than the Supreme Court
has routinely done in such cases as Sullivan. Nor does anal-
ysis here even approach the degree to which the Supreme
Court quite properly took such matters into account in
Brown. Matters such as the relaxation of legal rules about
permissible recovery, the changes in tort law to favor com-
pensation, and the existence of doctrinal confusion are mat-
ters that courts know well. Indeed, courts are responsible
for these developments.®

The vision of originalism that Judge Bork put forward in
Ollman was less textualist and less formalist than Justice Scal-
1a’s originalism and more functionalist and purposive. For Judge
Bork, the role of the judge was to enforce constitutional “princi-
ples” faithfully in a modern world that inevitably includes tech-
nologies, constitutional amendments, and foundational statutes
and precedents of which the Framers of the Constitution and the

99 1d at 995-97 (Bork concurring) (citations omitted).
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Fourteenth Amendment were not aware.' Judge Bork’s
originalism, as described above, looks an awful lot to us like the
descriptions given to living originalism by Professors Amar and
Balkin. This is not to say that Judge Bork would have agreed
with Professors Balkin and Amar’s conclusions any more than it
is to say that they would have agreed with Judge Bork’s conclu-
sions. Clearly, Judge Bork and Professors Amar and Balkin did
disagree about the constitutional law of abortion and of sexual
orientation as well as perhaps on many other subjects, including
the Warren Court’s decision in Griswold.!** But Judge Bork and
Professors Amar and Balkin were fundamentally engaged in a
similar enterprise of translating original principles into modern
contexts. Judge Bork was less of a formalist than then-Judge
Scalia, and he was also less willing to go out of his way to avoid
balancing tests and standards for fear of judicial discretion.02
We greatly admire Justice Scalia’s formalism and textualism
and have practiced it ourselves. Justice Scalia has made consti-
tutional law a much more rigorous body of law than it was prior
to 1986, when he joined the Supreme Court. Justice Scalia is
right about 90 percent of the time, which is better than any of
his colleagues. But every good idea can only be pushed so far. It
1s neither desirable nor possible to eliminate standards from
constitutional law.

CONCLUSION

How well has Judge Bork’s concurring opinion in Ollman
withstood the test of time? To begin with, Professor Ollman
petitioned the Supreme Court for a writ of certiorari in the case,

100 For historical examples of the understanding of the phrase “freedom of speech” at
the time of the ratification of the First Amendment, see Eugene Volokh, Symbolic Ex-
pression and the Original Meaning of the First Amendment, 97 Georgetown L J 1057,
1063-79 (2009).

101 Compare Bork, 47 Ind L. J at 8 (cited in note 10) (stating that the Griswold opin-
ion and concurrences “all failed to justify the derivation of any principle used”), with
Akhil Reed Amar, America’s Lived Constitution, 120 Yale L J 1734, 1761 (2011) (describ-
ing Griswold as “the most illustrious instance of judicial protection of a lived right”).

102 For Justice Scalia’s stance on constitutional interpretation, see Antonin Scalia, A
Matter of Interpretation: Federal Courts and the Law 37—-47 (Princeton 1997). In his
book, Justice Scalia says that the “Great Divide” in theories of constitutional interpreta-
tion lies between those who believe in “original meaning” and those who believe in “cur-
rent meaning.” Id at 38. Scalia stands with original meaning, arguing that those who
adhere to the theory of the “Living Constitution” and evolutionism are incorrect. Id at
41-44. He says that those who adhere to original meaning know what they are looking
for in their interpretation (which is obviously the original meaning of the text), while
evolutionists do not know what they are looking for when examining a statute. Id at 45—46.
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and the petition was denied, with Justice Rehnquist filing a dis-
sent from the denial of the writ of certiorari that was joined by
Chief Justice Warren Burger.1®3 Justice Rehnquist’s dissent
sharply disagreed with Judge Starr’s plurality opinion and
Judge Bork’s concurring opinion in Ollman.1%4 Shortly after that,
Chief Justice Burger retired from the Supreme Court, and Pres-
ident Ronald Reagan promoted Justice Rehnquist to be the new
Chief Justice of the United States, with then-Judge Scalia filling
Rehnquist’s former position as an associate justice. Professor
Calabresi knows from his work in the Reagan Administration
between 1985 and 1987 why Justice Rehnquist was promoted to
chief justice and why Justice Scalia was appointed to the Su-
preme Court in 1986, instead of Judge Bork, and it will suffice
for present purposes to say that he is certain that Judge Bork’s
opinion in Ollman did not have anything to do with the decision
to nominate him in 1987 rather than in 1986. We should add as
well that notwithstanding Professor Calabresi’s agreement with
Judge Bork and his disagreement with then-Judge Scalia in the
Ollman case (for both of whom he worked as a law clerk), then-
Judge Scalia was Professor Calabresi’s very strongly favored
second choice for appointment to the Supreme Court after Judge
Bork in 1986, and he is extremely proud of the help he was able
to provide that led in part to Justice Scalia’s Supreme Court ap-
pointment. Then-Judge Scalia was, in 1986 as he is today, bril-
liant, witty, and a national treasure. Professor Calabresi does
not always agree with Justice Scalia, but there is no doubt that
Justice Scalia has brought excellence to the Supreme Court.

In Milkovich v Lorain Journal Co,5 Chief Justice
Rehnquist wrote a majority opinion, joined by Justice Scalia,
which rejected the four-part test of Judge Starr’s plurality opin-
ion in Ollman as well as Judge Bork’s concurring opinion joined
by then-Judge Ginsburg.1¢ The Milkovich majority said that the
DC Circuit had misread the Supreme Court’s Gertz precedent
and that Gertz had not been meant to create an absolute protec-
tion for expressions of opinion as opposed to statements of fact.107
Chief Justice Rehnquist argued against absolute protection for

103 Ollman v Evans, 471 US 1127, 1127-30 (1985) (Rehnquist dissenting from denial
of certiorari).

104 See id at 1129 (Rehnquist dissenting from denial of certiorari).

105 497 US 1 (1990).

106 See id at 21.

107 See id at 18.



176 The University of Chicago Law Review Dialogue [80:155

statements of opinion under the First Amendment because un-
der such a rule statements of opinion that asserted facts would
be protected under the First Amendment, which he thought was
wrong.1%¢ Chief Justice Rehnquist took the reader through the
history of libel law and argued against “the creation of an artifi-
cial dichotomy between ‘opinion’ and fact.”109

Justice William J. Brennan Jr’s dissenting opinion in
Milkovich pointed out that the test established by the majority
in that case was comparably as open-ended and imprecise as
Judge Starr’s four-part test in the Ollman plurality opinion and
Judge Bork’s concurrence joined by then-Judge Ginsburg.1© Jus-
tice Brennan’s dissent could be read to imply that Judge Bork’s
“totality of the circumstances” analysis or “balancing test” is still
relevant and available. Judge Bork’s approach in Ollman has in
fact been used but not cited in subsequent First Amendment
cases.!! In Phantom Touring, Inc v Affiliated Publications,'? for
example, the First Circuit referred to the Supreme Court’s
Milkovich precedent, but actually applied Judge Bork’s “totality
of the circumstances” test from Ollman.'® In Garrett v Tandy
Corp,'t the First Circuit, while not citing Ollman, analyzed a
specific word, arguing that the word could be understood in a
number of ways, thus applying the same analysis as Bork had
used in Ollman.115

The real legacy of the Bork concurrence in Ollman, however,
stems from the fact that his descriptions of the processes of
originalism, translation, and doctrinal evolution have largely
carried the day in the US Supreme Court in one context after
another. In the quarter century since the Ollman case was de-
cided, the Bork concurrence looks wiser and more sophisticated
than anyone appreciated at the time.

108 See id at 18-19.

109 Milkovich, 497 US at 19.

110 Id at 26-27 (Brennan dissenting).

111 See James E. Stewart and Laurie Michelson, Pure Opinion: Is Ollman v. Evans
Making a Comeback?, 21 Comm Law 9, 11-12 (Winter 2004) (arguing that the court’s
logic in Ollman has appeared in subsequent cases, and providing examples of subse-
quent cases in which Judge Bork’s logic or Judge Starr’s four-part test in Ollman have
been applied).

112 953 F2d 724 (1st Cir 1992).

113 Id at 727.

114 295 F3d 94 (1st Cir 2002).

115 1d at 103-06.



