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Postconviction habeas comprises about 7 percent of federal district courts’
dockets and between 8 and 20 percent of Supreme Court certiorari work. Scholars
of all stripes condemn habeas as an empty “charade” lacking “coherent form.” They
consequently urge root-and-branch transformation. Resisting that consensus, this
Article first advances a descriptive hypothesis: The Roberts Court’s habeas jurispru-
dence is more internally coherent than generally believed—even if its internal logic
has to date escaped substantial scholarly scrutiny. That jurisprudence is an instru-
ment for sorting at the front end of litigation between cases warranting either less or
more judicial attention. This account suggests that the Roberts Court titrates judi-
cial attention by streaming cases into one of two channels via a diverse set of proce-
dural and substantive mechanisms. In Track One, petitioners obtain scanty review
and almost never prevail. In Track Two, by contrast, petitions receive more serious
consideration and have a more substantial (if hardly certain) chance of success. This
stylized account of the case law enables more focused investigation of the values that
the Roberts Court pursues through its current articulation of habeas doctrine—and
this is the Article’s second task. Drawing on both doctrinal analysis and law-and-
economics models of litigation, the Article explores several possible justifications for
the Court’s observed bifurcated approach. Rejecting explanations based on state-cen-
tered federalism values, sorting, and sentinel effects, the Article suggests that some
conception of fault best fits the role of a central organizing principle. This aligns
habeas with constitutional-tort law, suggesting a previously unexamined degree of
interdoctrinal coherence in the Roberts Court’s attitude to otherwise distinct consti-
tutional remedies. While the central aim of this Article is positive and descriptive in
character, it concludes by examining some normative entailments of habeas’s persis-
tence in a bifurcated state. Specifically, I suggest that a better understanding of the
Court’s fault-based logic casts skeptical light on existing reform proposals, and is at

T Assistant Professor of Law and Herbert and Marjorie Fried Teaching Scholar, Uni-
versity of Chicago Law School. I owe a large debt to the students of my Spring 2013 Federal
Habeas Corpus course. All teachers should be fortunate enough to have students as bright
and thoughtful to clarify their muddy thinking. I am also very grateful to Eric Freedman,
Jon Hafetz, Brandon Garrett, Lee Kovarsky, Eve Brensike Primus, Graham Safty, Steve
Vladeck, Mishan Wroe, and participants at a works-in-progress workshop at American
University, Washington College of Law, for terrific comments, and to Steven J. Winkelman
for superb research assistance. David King, Sean Cooksey, and their fellow editors at the
Review also all did a superlative job. I am pleased to acknowledge the support of the Frank
Cicero, Jr. Faculty Fund. All errors are mine alone. This paper won the 2013 American
Association of Law Schools (AALS) Section on Criminal Justice Junior Scholars Paper
Competition Award.

519



520 The University of Chicago Law Review [81:519

least consistent with the possibility that habeas could still serve as a tool in some
larger projects of criminal-justice reform.
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INTRODUCTION

Like a guest lingering when the banquet has ended, postcon-
viction habeas corpus persists as an obdurate and often unwel-
come fixture of the federal court docket.! In the district courts,

1 Federal courts have jurisdiction to issue writs of habeas corpus pursuant to 28
USC § 2241 and § 2254(a). Postconviction review for federal prisoners occurs under condi-
tions defined primarily in 28 USC § 2255. Prisoners convicted in state court are governed
by rules enunciated in 28 USC § 2254. See Brandon L. Garrett and Lee Kovarsky, Federal
Habeas Corpus: Executive Detention and Post-Conviction Litigation 134 (Foundation
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6.77 percent of cases filed in the year ending September 30, 2012,
sought noncapital postconviction relief.2 At the Supreme Court,
habeas also consumes a surprisingly large share of judicial band-
width. In October Term (O.T.) 2012, 8 percent of the Court’s mer-
its docket concerned habeas.? In O.T. 2011, it was 20 percent; in
O.T. 2010, 10 percent. This persistence of federal habeas re-
view—even aside from its famously quirky doctrinal contours—is
poorly explained by any obvious functional benefit. To be sure, the
state criminal-justice systems producing most challenged convic-
tions remain deeply riven by serious constitutional flaws.> Of
these, perhaps the most embarrassing is the states’ persistent
failure to furnish or fund the effective assistance of counsel that
is required by the Sixth Amendment.¢ But patterns of federal ha-
beas relief do not obviously reflect a rational response to ongoing
concerns with the state of criminal-justice systems. To the con-
trary, the Great Writ has been characterized as a cruel “charade”

2013). This Article largely concerns challenges to state criminal convictions under 28 USC
§ 2254, which make up the lion’s share of Supreme Court jurisprudence and which thereby
determine the general trajectory of the doctrine.

2 In the twelve-month period ending on September 30, 2012, a total of 18,851 non-
capital habeas petitions were filed with the federal courts; 19,624 petitions were filed in
the twelve months before that. See U.S. District Courts—Civil Cases Commenced, by Basis
of Jurisdiction and Nature of Suit, during the 12-Month Periods Ending September 30,
2011 and 2012 *1, 3 (Administrative Office of the United States Courts 2012), online at
http://www.uscourts.gov/uscourts/Statistics/Judicial Business/2012/appendices/C02Sep12.pdf
(visited May 21, 2014). In the year ending September 30, 2011, 6.78 percent of cases filed
were habeas petitions. Id.

3 Stat Pack for October Term 2012 *6 (SCOTUSblog June 27, 2013), online at
http://scotusblog.com/wp-content/uploads/2013/06/SCOTUSblog_Stat_Pack_OT12.pdf
(visited May 21, 2014).

4 Stat Pack for October Term 2011 *6 (SCOTUSblog Sept 25, 2012), online at
http://sblog.s3.amazonaws.com/wp-content/uploads/2013/05/SCOTUSblog_Stat_Pack
_OT11_Updatedl.pdf (visited May 21, 2014); Stat Pack for October Term 2010 *5 (SCO-
TUSblog June 28, 2011), online at http://sblog.s3.amazonaws.com/wp-content/uploads
/2011/06/SB_0OT10_stat_pack_final.pdf (visited May 21, 2014).

5  See Eve Brensike Primus, A Structural Vision of Habeas Corpus, 98 Cal L Rev 1,
16-23 (2010) (documenting structural problems in state criminal-justice systems).

6 This has been documented in a score of reports over the past decade. See, for ex-
ample, Robert C. Boruchowitz, Malia N. Brink, and Maureen Dimino, Minor Crimes, Mas-
sive Waste: The Terrible Toll of America’s Broken Misdemeanor Courts *14—17 (National
Association of Criminal Defense Lawyers Apr 2009), online at http://www.nacdl.org/public.nsf
/defenseupdates/misdemeanor/$ FILE/Report.pdf (visited May 21, 2014); National Right to
Counsel Committee, Justice Denied: America’s Continuing Neglect of Our Constitutional
Right to Counsel *49-99 (Constitution Project Apr 2009), online at http://www.constitu-
tionproject.org/pdf/139.pdf (visited May 21, 2014); American Bar Association Standing
Committee on Legal Aid and Indigent Defendants, Gideon’s Broken Promise: America’s
Continuing Quest for Equal Justice *7-28 (ABA Dec 2004), online at http://www.ameri-
canbar.org/content/dam/aba/administrative/legal_aid_indigent_defendants/ls_sclaid_def
_bp_right_to_counsel_in_criminal_proceedings.authcheckdam.pdf (visited May 21, 2014).
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ending in a vanishingly small chance of relief for petitioners.” This
1s said to be particularly so in noncapital cases, in which the con-
ventional wisdom suggests that “habeas is completely ineffec-
tual.”s Not for the first time, a wave of commentary argues that
federal postconviction jurisdiction should be either largely abol-
ished? or radically “modified.”’0 Scholars who are sympathetic to
federal habeas’s libertarian ends also characterize the law of post-
conviction review as “confusing”!! and a “mess.”’2 Even some of
habeas’s most dedicated advocates acknowledge intellectual con-
fusion in the doctrine and suggest instead a need to “draw back,
take stock, and set about reconstructing federal habeas corpus in
a sensible, coherent form.”13 If there is a common thread to com-
mentary on the writ, in short, it is that there is no common thread
to the doctrine. The Court, all agree, has made a hash of the law
that only radical surgery can now unravel.

In the half light of this crepuscular skepticism, the retail le-
gal doctrine leaping like showers of sparks from the Supreme
Court’s anvil each year suffers comparative neglect.’*+ Such ne-

7 Joseph L. Hoffmann and Nancy J. King, Rethinking the Federal Role in State
Criminal Justice, 834 NYU L Rev 791, 816 (2009). Hoffmann and King have also articulated
their argument in book form. See generally Nancy J. King and Joseph L. Hoffmann, Ha-
beas for the Twenty-First Century: Uses, Abuses, and the Future of the Great Writ (Chicago
2011).

8  Hoffmann and King, 84 NYU L Rev at 793 (cited in note 7).

9  See id at 818-23. Their analysis has been powerfully challenged. See, for example,
Eve Brensike Primus, Review, A Crisis in Federal Habeas Law, 110 Mich L Rev 887, 892—
908 (2012) (noting the conceptual incoherence and ineffectualness of reform proposals);
John H. Blume, Sheri Lynn Johnson, and Keir M. Weyble, In Defense of Noncapital Ha-
beas: A Response to Hoffmann and King, 96 Cornell L Rev 435, 439 (2011) (arguing that
Hoffmann and King’s assessment “underestimates the importance of rectifying cases of
horrendous error and rests on a set of assumptions that we believe do not comport with
the reality of contemporary postconviction litigation”).

10 Primus, 98 Cal L Rev at 26 (cited in note 5).

11 Samuel R. Wiseman, Habeas after Pinholster, 53 BC L Rev 953, 959 (2012). See
also Lee Kovarsky, Original Habeas Redux, 97 Va L Rev 61, 80 (2011) (noting the “poor
drafting” of the habeas statute).

12 Primus, Review, 110 Mich L Rev at 887 (cited in note 9). See also Larry Yackle,
AEDPA Mea Culpa, 24 Fed Sent Rptr (Vera) 329, 329 (2012) (invoking “the colossal mess
that federal habeas corpus has become”); Primus, 98 Cal L Rev at 12 (cited in note 5)
(describing habeas as “broken”).

13 Yackle, 24 Fed Sent Rptr (Vera) at 333 (cited in note 12).

14 TImportant exceptions to this trend analyzing specific aspects of doctrine include
Wiseman, 53 BC L Rev at 953-54 (cited in note 11); Justin F. Marceau, Challenging the
Habeas Process Rather Than the Result, 69 Wash & Lee L Rev 85, 98-104 (2012).
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glect is hardly benign when it comes to the blue-collar neighbor-
hood of postconviction remedies.>» Habeas law is largely a product
of the Supreme Court, rather than of Congress.' In my view, it is
the pedestrian, piecemeal development of judicial doctrine—more
than statutes—that creates, allots, and eliminates opportunities
for habeas relief .17

Of course, judicial authorship of basic doctrinal structures is
no guarantee of coherence: any body of judicially articulated rules
risks reflecting the ebb and flow of evolving coalitions of justices,
and hence is vulnerable to Arrovian cycling.’8 And it is no doubt
possible to explain habeas’s labyrinthine, looped sequences of pro-
cedural and substantive gateways as evidence that the justices
are ensnared in the doctrinal paradox.?

Nevertheless, a retreat to social-choice-infused cynicism is
unwarranted. The doctrine—at least in its major outlines rather
than its epicycles—may well have more of an internal logic and
structure than is commonly supposed. The justices, at least, seem
to think so. They find coherence in the serried crowd of hobnailed
habeas precedents. That conviction manifests, for instance, in
unanimous decisions, extending into O.T. 2013, in which the
Court, often acting per curiam, reversed habeas decisions (mostly
grants of relief) from the Ninth Circuit Court of Appeals without
briefing or oral argument.2° That is, the justices’ views about the

15 See Douglas G. Baird, Blue Collar Constitutional Law, 86 Am Bankr L J 3, 3
(2012).

16 See John H. Blume, AEDPA: The “Hype” and the “Bite,” 91 Cornell L Rev 259, 262
(2006) (“While the Court maintains that the scope of the writ is primarily for Congress to
determine, it does not, in my view, really believe that to be true. . . . [It] has assumed a
fair share of the responsibility for determining the scope of habeas review, or how much
habeas is enough.”). There are, of course, important exceptions. The most important of
these is the habeas statute of limitations enacted in 1996. Antiterrorism and Effective
Death Penalty Act of 1996 (AEDPA), Pub L No 104-132, 110 Stat 1214, 1217, codified at
28 USC § 2244(d)(1) (creating a one-year statute of limitations).

17 See text accompanying notes 33—44 for further discussion.

18 The Arrovian paradox concerns the instability of collective decisions due to the
irreducible risk of cycling among outcomes. See Frank E. Easterbrook, Ways of Criticizing
the Court, 95 Harv L, Rev 802, 815-17, 823-31 (1982).

19 The doctrinal paradox arises when a collective forms a judgment on a single issue
based on numerous subissues, and different ultimate results are obtained by a single all-
or-nothing vote versus seriatim issue-by-issue voting over subissues. See Christian List,
The Probability of Inconsistencies in Complex Collective Decisions, 24 Soc Choice & Wel-
fare 3, 4-5 (2005).

20 See generally, for example, Ryan v Schad, 133 S Ct 2548 (2013) (per curiam); Ne-
vada v Jackson, 133 S Ct 1990 (2013) (per curiam); Marshall v Rodgers, 133 S Ct 1446
(2013) (per curiam); Johnson v Williams, 133 S Ct 1088 (2013); Martel v Clair, 132 S Ct
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contents of the habeas playbook are so propinquitous that they
are able routinely to jettison their own prohibition against treat-
ing the writ of certiorari as an exercise in mere error correction.2!
Plainly, such comfortable unanimity on so divisive a Court re-
flects an uncommon consensus on habeas’s normative goals, one
that transcends ideological lines in form if not in substance.

This Article offers an account of the Roberts Court’s habeas
jurisprudence. That description is offered here as a catalyst for
clearer thinking about the postconviction writ’s purpose and jus-
tification in the dimmed dusk of Warren Court judicial liberalism.
To that end, I aim to distill from recent case law a concededly
broad-brush synthesis of how judicial labor is organized and allo-
cated in the postconviction context. I do not aim to capture every
detail of a very complex body of law. Caveat lector, therefore: what
follows is far less than a comprehensive, treatise-like account of
the doctrine, but simply an attempt to capture its motive, imma-
nent logic. Of necessity, moreover, my Supreme Court—focused ac-
count pays disproportionate attention to those margins of the law
that have received greater attention from the apex tribunal of
late. The Article’s threshold goal, I should further underscore, is
resolutely positive, not normative, in character (although I shall
endeavor to harvest some normative pickings from my account).

A central premise of my account is that federal judges in ha-
beas have developed doctrinal and jurisdictional tools to sort at
the front end of a case between those petitions that warrant either
more or less attention. This sorting is necessarily temporally an-
tecedent to any decision as to whether relief should be granted.
Indeed, front-end sorting is useful precisely because it allows
judges to identify the cases to which they should attend more
closely in terms of the standards of review, the scope of eviden-
tiary consideration, and the availability of any merits considera-
tion at all. To a remarkable degree, the justices have coalesced on
a specific, bifurcated process for triaging postconviction habeas
petitions in this fashion. To describe that process is necessarily to
underscore some elements of the doctrine more than others. Call
this process two-track habeas.

1276 (2012); Greene v Fisher, 132 S Ct 38 (2011). For a rare instance of a per curiam deci-
sion in favor of a habeas petitioner, see Porter v McCollum, 130 S Ct 447 (2009) (per cu-
riam).

21 Supreme Court Rule 10 makes clear that error correction is not ordinarily a ground
upon which the Court will grant a petition for a writ of certiorari.
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I thus do not address at length the concept of “fundamental
miscarriage of justice,” which is infrequently involved with suc-
cess.??2 The complex body of law around postconviction habeas’s
statute of limitations also receives short shrift here. In my view,
although this body of case law is often outcome determinative, es-
pecially in the complex circumstances of capital litigation, it rep-
resents less an emanation of some deeply felt judicial principle
than the Court’s necessary scrimmaging with a poorly drafted
rule encountering a heterogeneous set of external circumstances.
Therefore, in the bulk of what follows, case law concerning the
statute of limitations is crudely assimilated into the procedural
briar patch habeas petitioners must overcome.2? Such simplifica-
tions, I submit, are warranted in the service of my ambition of
capturing the elemental movements and motive forces of the post-
conviction habeas case law generated by the Roberts Court.

The setting forth and then explaining of this immanent dy-
namic within the case law proceeds in three stages, corresponding
to the Article’s three Parts. Its load-bearing elements, however,
are Parts I and II, which are descriptive and positive in character.
Only in Part IIT do I entertain some normative entailments—and
then only with due caution. In Part I, I offer a parsimonious ac-
count of 28 USC § 2254 jurisdiction.2* My aim in so doing is to

22 See Schiup v Delo, 513 US 298, 326-27 (1995). See also text accompanying notes
55—65 for further discussion.

23 See AEDPA § 101, 110 Stat at 1217, codified at 28 USC § 2244(d).

24 Tt bears repeating that I do not here focus on the case law created by petitions filed
by federal prisoners pursuant to 28 USC § 2255, even though they add up to “one-third to
one-half of the number of federal habeas petitions.” Garrett and Kovarsky, Federal Habeas
Corpus at 420 (cited in note 1). The overwhelming majority of habeas cases decided by the
Supreme Court are § 2254 cases. Many of these cases effectively produce doctrine for both
§ 2255 and § 2254. Based on my reading of the case law, I find little evidence that § 2255
plays a formative role in the justices’ thinking. As a result, the Court’s conception of and
frameworks for habeas are driven primarily by concerns about federal-state relations ra-
ther than concerns internal to the national government. As a result of these considera-
tions, narrowly targeted attention to § 2254 cases alone (which, again, are most of the
Court’s diet) provides an effective and sufficient snapshot of the Court’s larger understand-
ing of the postconviction habeas writ’s function—which is the ultimate goal of my analysis
here.

Nor do I focus on the use of habeas in the national security context, about which I have
written elsewhere. See generally Aziz Z. Huq, What Good Is Habeas?, 26 Const Commen
385 (2010). See also Aziz Z. Huq, Forum Choice for Terrorism Suspects, 61 Duke L J 1415
(2012) (analyzing the choice between Article III and Article I forums in national security
lens using institutional design tools from the political science and complex-systems liter-
atures). One of the surprising aspects of habeas practice, indeed, is the degree of concep-
tual and doctrinal separation between postconviction habeas and habeas as a challenge to
executive detention. As a former habeas practitioner, my suspicion is that lawyers in both
camps sought to avoid being tarred by association with the other camp.
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show that—contra the weight of commentary—the Roberts Court
has converged upon a coherent approach to habeas review at least
at the molar level and at least for the time being.?s This frame-
work comprises two tracks or channels—hence the two-track
model of habeas2—into which petitions are slotted at a relatively
early stage of litigation (and certainly long before a merits deci-
sion).?” For petitions slotted into Track One, relief is well-nigh im-
possible to secure due to rules limiting the constitutional issues
that can be raised and the evidentiary record that can be consid-
ered, not to mention a host of threshold procedural barriers. This
first track covers much of the landscape of postconviction habeas.
By contrast, Track Two is, in numerical terms at least, highly lim-
inal—except at the US Supreme Court. But in a sequence of unu-
sual cases over the past four years, the Roberts Court has carved
out, and then repeatedly affirmed, an alternative pathway to re-
lLief for a small class of habeas petitioners able to opt out of Track
One, usually by showing excuse for a procedural default. For
cases that are moved into this second track, procedural barriers
dissolve, constraints on the scope of the evidentiary record relax,
and deference deliquesces. A central question raised by this anal-
ysis concerns the precise nature of the sorting mechanism at work
here: What is it that moves a petitioner from the modal Track One
to the exceptional Track Two? I offer some narrow, doctrinal an-
swers in Part I, but this question demands a more sustained the-
oretical analysis.

Part II thus homes in upon the question of what analytic
framework best explains the Court’s sorting between Track One
and Track Two. I consider a series of potential normative justifi-
cations for the Court’s bifurcated approach. My aim in so doing is

25 No doubt, there are many granular details within the doctrine that are currently
unresolved or contested, and I do not mean to suggest otherwise.

26 T use the metaphor of two tracks in a somewhat different way from Joseph L. Hoff-
mann and William J. Stuntz, Habeas after the Revolution, 1993 S Ct Rev 65, 69. Hoffmann
and Stuntz deploy the metaphor not in a descriptive fashion, but in a normative manner
in order to propose a bifurcation in the treatment of habeas cases depending on whether
innocence is at issue. As I explain in Part I1.B, I do not believe that the Court is sorting
cases in order to identify likely innocent petitioners, as Hoffmann and Stuntz suggest that
they should. Further, I should note that I use the term “model” to refer to a cluster of
interlocking doctrinal rules that have a constant net effect on outcomes. My usage of the
term hence differs from the usage of Richard Fallon, who deploys the term to reference
“intellectual constructs, formed by a synthesis of familiar arguments and views.” Richard
H. Fallon Jr, The Ideologies of Federal Courts Law, 74 Va L, Rev 1141, 1143 n 3 (1988).

27 See generally Rachel E. Barkow, The Court of Life and Death: The Two Tracks of
Constitutional Sentencing Law and the Case for Uniformity, 107 Mich L Rev 1145 (2009).
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not to defend or vindicate what the Court has done. I do not mean
to suggest that the Court’s two-track model is optimal. Rather, I
more modestly aspire to understand whether there is any analytic
coherence underwriting the Court’s unusual consensus on man-
aging the postconviction docket—to identify the analytic frame-
work, that is, that best predicts what the Court is doing. Chas-
tened as this enterprise might be in scope, its results warrant
attention as a necessary precondition for any more ambitious re-
formist agenda or enterprise involving postconviction habeas.

After briefly considering and rejecting federalism as an or-
ganizing optic, the balance of Part II considers closely three po-
tential analytic foundations of current habeas doctrine. The first
views the two-track model as a sorting device. Bifurcation be-
tween habeas petitioners might hence be explained as a strategy
for searching for a hidden quality of habeas petitioners. On this
view, the aim of habeas doctrine is to separate petitions between
the two tracks under conditions in which unsuccessful petitioners
are likely to mimic successful applicants. Drawing on insights
from an economic literature on signaling, I raise doubts about the
Court’s success in fashioning a mechanism that sorts meaning-
fully between different classes of petitioners.

Second, the two-track model might be glossed as a mecha-
nism to generate needful feedback between state and federal
courts. On the one hand, habeas doctrine must incentivize state
judges, prosecutors, and defense counsel to comply with relevant
constitutional norms. On the other hand, it must avoid overdeter-
rence or the supposedly costly intergovernmental friction trig-
gered by disregard for the state’s interest in finality.2s At the same
time, habeas doctrine must avoid unintended perverse effects,
such as moral hazard for state actors or for prisoners.2® Exploring
both of these potential feedback mechanisms, which I call the
“moral hazard” and the “sentinel” theories of habeas, I suggest
that feedback-based explanations do not satisfactorily elucidate
existing doctrine.

28 See Paul M. Bator, Finality in Criminal Law and Federal Habeas Corpus for State
Prisoners, 76 Harv L Rev 441, 452-53 (1963).

29 See Murray v Carrier, 477 US 478, 491-92 (1986) (expressing concern about peti-
tioners “sandbagging” prosecutors).
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A final explanation of two-track habeas looks to the “fault-
based standard” that has on one account become “the general lia-
bility rule for constitutional torts.”3 Rather than attending to hid-
den qualities or incentive effects, that is, habeas doctrine allo-
cates relief based on a normative judgment about the degree to
which both the state and its prisoners have complied with rele-
vant legal norms. In Track One, prisoners prevail only by demon-
strating an extraordinary measure of fault akin to gross negli-
gence or recklessness on the part of the state. In Track Two,
prisoners prevail by showing an extraordinary degree of faultless-
ness coupled to a degree of state blameworthiness. Of these three
models, the fault-based model is perhaps the closest fit with ex-
isting case law. Moreover, there is striking parallelism between
the way that the Court conceptualizes fault in the constitutional-
tort context and the way it organizes its postconviction jurispru-
dence. In effect, I suggest, the Court has aligned the liability rule
1n postconviction doctrine with that employed in other domains of
constitutional remedies.

Part III considers the implications of habeas’s coherence for
reforming agendas proposed in recent scholarship. Clarifying the
justifications for existing doctrine, I suggest, undermines restric-
tionist reform agendas in particular. In the alternative, I suggest
a more modest role for our current habeas writ, albeit within a
larger enterprise: the difficult effort to reform criminal-justice in-
stitutions at a moment of sudden flux and opportunity in public
and political attitudes toward that system. This reformulation of
the writ, while not meet to all appetites, at least provides a direc-
tion and purpose to the seemingly endless milling of habeas peti-
tions into dust by the cogs and pistons of the federal judicial sys-
tem.

I. HABEAS’S TWO TRACKS

A simple bifurcated framework undergirds the postconvic-
tion-habeas jurisprudence of the Roberts Court—or so I shall ar-
gue in this Part. Habeas, on this view, has two tracks onto which
petitions are triaged. This doctrinal splitting is a device for cali-
brating how much judicial attention a petition should receive.

Track One captures most petitions that are either adjudi-
cated on the merits in state court or, instead, subject to adequate

30 John C. Jeffries Jr, The Liability Rule for Constitutional Torts, 99 Va L Rev 207,
209 (2013).
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and independent state bars or, alternatively, federal procedural
constraints. Track One, indeed, can be understood as the summa
of a familiar web of procedural and substantive barriers that dom-
inate much habeas case law and practice. Further, Track One ter-
minates in stringent criteria for relief. Few, if any, of the petition-
ers who reach this point can hope to obtain a vacatur of their
conviction.

In Track Two, by contrast, there are very few petitions: it is
a residual category into which only the rare petitioner falls, usu-
ally as a result of demonstrating cause and prejudice to excuse an
otherwise prohibitory procedural bar. But in Track Two the
thicket of procedural hurdles is thinned and the standard of re-
view is substantially more generous toward petitioners. The ex-
pected rate of relief in Track Two is higher than in Track One.

Two important threshold caveats to this account are worth
flagging: First, the model limned below does not explain all of the
doctrine’s complexities. Instead, it aims to capture the basic logic
by which judicial resources are allocated and, as a consequent,
habeas relief is granted or denied. Its focus is also the “law on the
books” (and in particular the law in the US Reports), and not “law
in the trenches.” Compliance by lower courts with the framework
likely varies by judge and circuit, as in most other domains of
law.st Obviously, a circuit-by-circuit treatment of habeas law
would require volumes—and would be of uncertain use for future
guidance. Because several of the model’s key elements are of rel-
atively recent vintage,3 not all of the framework’s elements can
be observed working out fully in practice. To the extent it is rele-
vant, however, I flag obvious bellwether cases in the federal cir-
cuit courts.

Second, my account here is largely preoccupied with prece-
dent, and it has relatively little to say about the statute’s origins
or those cases that merely grapple with the plural and overlap-
ping opacities of the federal postconviction-review statute. Ha-
beas demands a statutory basis, or so claimed Chief Justice John

31 See Blume, Johnson, and Weyble, 96 Cornell L Rev at 452 (cited in note 9) (noting
that “petitioners’ success rates vary enormously by circuit”’). There is much work to be
done developing a nuanced account of how habeas jurisprudence modulates between cir-
cuits.

32 Two important cases were handed down in May 2013—too recently to have an
observable impact on the courts of appeals. See generally McQuiggin v Perkins, 133 S Ct
1924 (2013); Trevino v Thaler, 133 S Ct 1911 (2013).
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Marshall in dicta in 1807.33 Consistent with the obligation to en-
act such jurisprudence that Marshall perceived in the Constitu-
tion, Congress installed habeas in Section 14 of the 1789 Judici-
ary Act.3* That jurisdictional grant did not, however, permit state
prisoners to challenge their convictions in federal court.s> It was
not until 1867 that Congress expanded the writ’s compass to
reach postconviction review of state convictions.? But that led to
no immediate change in patterns of case filings or dispositions. It
was not until almost a century later that the Court read that 1867
grant expansively enough to enable meaningful ex post review of
state convictions.?” If nothing else, the pace of this development
underscores the extent of judicial rather than congressional con-
trol over the writ’s trajectory. The Court’s eventual acquiescence
to such jurisdiction was taken in the teeth of fierce criticism on
historical grounds from the academy?s but has stuck at least until
now.

The 1867 jurisdictional anchor has been amended numerous
times,* most recently in the 1996 Antiterrorism and Effective
Death Penalty Act (AEDPA).4 Despite this rich history of legisla-
tive action, the text and structure of the habeas statute, which is
centered on 28 USC § 2254, the statutory text, too often does
scanty explanatory work.4 And in many instances Congress

33 See Ex Parte Bollman and Ex Parte Swartwout, 8 US (4 Cranch) 75, 94-95 (1807).

34 Judiciary Act of 1789, § 14, 1 Stat 73, 81-82. But see Eric M. Freedman, Habeas
Corpus: Rethinking the Great Writ of Liberty 20—-38 (NYU 2003) (arguing that Marshall
erred in requiring a statutory basis for a federal court’s exercise of habeas jurisdiction).

35 Appellate writ-of-error review, however, could be obtained in the Supreme Court
under § 25 of the Judiciary Act if a state statute was challenged as “repugnant to the
constitution, treaties or laws of the United States.” Judiciary Act of 1789 § 25, 1 Stat at
85-87.

36 Act of February 5, 1867 (“Habeas Corpus Act of 1867”), § 1, ch 28, 14 Stat 385,
385-86.

37 Fay v Noia, 372 US 391, 415-16 (1963).

38 See Lewis Mayers, The Habeas Corpus Act of 1867: The Supreme Court as Legal
Historian, 33 U Chi L Rev 31, 35-38 (1965) (criticizing the use of legislative history in Fay
v Noia).

39 See Larry W. Yackle, The Habeas Hagioscope, 66 S Cal L. Rev 2331, 2350-76,
2416-23 (1993).

40 Pub L No 104-132, 110 Stat 1214.

41 The legislative history of major changes to the habeas statute is notoriously
opaque. The legislative history of the 1867 Act comprised “presentation without written
report . . . without discussion of its purposes in either house other than the explanation
offered by the member reporting it, with its proponent in the Senate ignorant of both its
genesis and of the explanation offered by its draftsman on the floor of the House.” Mayers,
33 U Chi L Rev at 42 (cited in note 38). The legislative history of AEDPA is also ambiguous
and less subject to unidirectional readings than the Court has sometimes suggested. Lee
Kovarsky, AEDPA’s Wrecks: Comity, Finality, and Federalism, 82 Tulane L Rev 443, 445



2014] Habeas and the Roberts Court 531

simply codifies post hoc judicial innovations or accepts ideas
floated outside the context of regnant law.22 On other occasions,
the statutory text is so ambiguous, and so generative of circuit
splits, that it might as well have been drafted as a delegation to
the Court. Although notionally interpretations of t